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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	FLORENCE C. ROBERTSON, 

                                               Employee, 

                                                  Applicant.

                                                   v. 

FAIRBANKS MEMORIAL HOSPITAL,

                                               Employer,

                                                   and 

SENTRY INSURANCE MUTUAL CO,

                                               Insurer,

                                                  Defendants.

	)
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)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200417191
AWCB Decision No.08-0099  

Filed with AWCB Fairbanks, Alaska

on May 2, 2008


The Alaska Workers’ Compensation Board (Board) heard the employer’s petition for a review of a Reemployment Benefits Administrator (“RBA”) Designee determination of eligibility on the written record at Fairbanks, Alaska on April 10, 2007.  Attorney J. John Franich represented the employee.   Adjuster Molly Friess represented the employer and insurer.  The record closed at the time of our deliberations on April 10, 2007.


ISSUES
Did the RBA Designee her discretion when she found the employee eligible for reemployment benefits, pursuant to AS 23.30.041(d)?


SUMMARY OF THE EVIDENCE
According to the record, the employee was injured while lifting banker boxes off the floor at work on September 20, 2004. She reported she lifted one of the boxes and both of the handles came apart from the box, pulling both of her wrists back in extreme dorsiflexion and she heard her wrists crack. 

The record reflects the employee continued to work part time, but in September 2005, she underwent the first of three surgeries by Michael McNamara, M.D., after a fracture was discovered in her left wrist. Approximately six weeks after surgery, an x-ray was taken, due to increasing pain in her wrist. A second surgery was done in November 2005 after a determination of non-union of the fracture. The employee underwent a third surgery in December 2006 for removal of hardware in her left wrist. After each of the first two surgeries, the employee attempted to return to work under restrictions, but in March 2006 she was terminated and informed she would not be allowed to apply for any jobs with the employer until she was fully released to work by her physician. 

On June 14, 2006, the employee was examined by Loren Jensen, M.D., for an employer-sponsored independent medical evaluation (“EME”).
 Dr. Jensen indicated the employee reported bilateral wrist pain, but he observed attention was not directed to the right-sided complaints due to the aggressive treatment phase of the left side. He said the employee indicated her right-sided wrist pain was similar to that of the left. Dr. Jensen opined the employee had an underlying developmental abnormality, a mild Madelung's deformity, which was exacerbated by the work injury on September 20, 2004, and was the substantial factor in the requirement for the surgical treatment and need for medical care. Dr. Jensen indicated a physical capacities evaluation (“PCE”) would be appropriate, but it was premature to rate her for impairment at that time.

After removal of her hardware in December 2006, on February 1, 2007, Dr. McNamara indicated the employee was doing well and he referred her to Ross Brudenell, M.D., at Sportsmedicine Fairbanks, to monitor the employee’s return to work. Dr. McNamara also indicated the employee would need a permanent partial impairment rating within approximately eight to twelve weeks.

Dr. Brudenell examined the employee on March 26, 2007, and indicated that at that time, he would not change any of her medications and would plan on continuing occupational therapy; she was to return in six weeks. On April 24, 2007 Dr. McNamara examined the employee and indicated she was scheduled for an appointment with Advanced Medical Centers of Alaska the following Monday, as he thought it appropriate to address some of her soft tissue pain issues. The employee was advised to continue to use a splint at all times.

On Dr. Brudenell's referral, the employee was examined by Marc Slonimski, M.D., on May 30, 2007. Dr. Slonimski advised the employee to discontinue ibuprofen, given her abdominal discomfort, and prescribed tramadol in its place. The employee was referred to pain psychology for biobehavioral pain management and biofeedback. 

On June 25, 2007, Dr. McNamara examined the employee and noted near-full healing; however, he found one area along the lateral aspect that still had some opening and the line was not completely closed at that point. Dr. McNamara indicated she should return in eight weeks for x-rays and a follow up examination.

On June 29, 2007, the employee saw Dr. Marc Slonimski. She reported the prescribed lidocaine patch and capsaicin cream were helpful, but she was having headaches from Tramadol; therefore, Darvocet was prescribed in its place. 

On referral, the employee saw Carol Slonimski, PhD, on July 10, 2007. Dr. Carol Slonimski addressed techniques for pain coping and mood management, as well as muscle relaxation techniques. The employee returned to Dr. Carol Slonimski on July 26, 2007, and was encouraged to walk outside for exercise and mood enhancement. Mild depression and anxiety were observed and on July 30, 2007, Dr. Marc Slonimski prescribed a low-dose trazadone for pain, depression and insomnia. The employee reported that the Darvocet had been much more helpful than the Tramadol and no significant side effects were noted. Dr. Marc Slonimski indicated they would consider Prolotherapy at the next visit. 

An X-ray taken on August 23, 2007, prior to the employee's last appointment with Dr. McNamara, indicated there was faint radiolucent line at the fracture site but the fracture appeared to have largely healed with extensive callus formation. Dr. McNamara declined to make a determination concerning the employee’s Job Analysis, prepared by her reemployment specialist.

On October 10, 2007, Dr. Jensen performed a follow-up EME. Dr. Jensen noted he had previously examined the employee on June 14, 2006 and at that tune he recommended continued physical therapy and indicated it was premature to rate her for an impairment at that time. In his October 10, 2007 EME report, Dr. Jensen indicated the employee's diagnosis was bilateral work related wrist strains, mild Madelung's deformity, and status post ulnar shortening osteotomy and plating with subsequent hardware removal. Dr. Jensen indicated that the employee's subjective complaints of pain were supported by objective findings. Regarding the PCE done on September 19, 2007, Dr. Jensen noted the employee was found to be capable of sedentary work. Dr. Jensen indicated that the employee had reached medical stability and she had no ratable permanent impairment of the left wrist. Dr. Jensen concluded that any instability had not been identified radiographically and she did not have physical evidence of instability.

REEMPLOYMENT BENEFITS HISTORY

On July 31, 2007, the RBA Designee directed the employee undergo a reemployment eligibility evaluation. In a resulting report, dated September 25, 2007, reemployment specialist Dan LaBrosse stated he had been working with the employee to develop a Job Analysis in accord with the U.S. DOT-SCODOT representing the employee’s ten-year period of employment. He further stated that, as Dr. McNamara declined to make a determination on the employee's Job Analysis or a prediction of a permanent partial impairment, he consulted with Dr. Marc Slonimski, on September 17, 2007, for review of the employee's “eligibility paperwork.” Specialist LaBrosse reported Dr. Slonimski would not release the employee to return to her job at the time of injury, indicating she is capable of sedentary type work only. Additionally, Dr. Slonimski indicated the employee will incur a permanent partial impairment at the time she reaches medical stability. 

Reemployment Specialist LaBrosse concluded the employee appears to be eligible for reemployment benefits under AS 23.30.041(e)(1)(2) criteria and recommended an RBA finding of eligibility. On October 12, 2007, the RBA Designee found the employee eligible for reemployment benefits as follows:

I have determined that you are eligible for reemployment benefits based on:

The evaluating rehabilitation specialist's recommendation was received in our office on October 1, 2007. In this report Dr. Slonimski predicts you will not be able to return to your job at the time of your injury. This is the only employment you have held in the 10 years prior to your injury that meets the specific vocational preparation and can be considered. You have not received reemployment benefits in the past. Your employer is unable to offer you alternative employment within your physical limitations. Dr. Slonimski has stated you have incurred a permanent impairment rating as a result of your injury.

If you wish to receive reemployment benefits, please choose a rehabilitation specialist from the attached list. Whether or not you want to receive reemployment benefits, please complete the attached forms with identical information. Return one copy to our office and the other copy to your employer/insurer. Your response must be received in our office within 15 days after you receive this letter.

AS 23.30.041 (g) states in part: "Within 15 days after the employee receives the administrator's notification of eligibility for benefits, an employee who desires to use these benefits shall give written notice to the employer of the employee's selection of a rehabilitation specialist who shall provide a complete reemployment benefits plan. Failure to give notice required by this subsection constitutes noncooperation under (n) of this section."

If you choose to receive reemployment benefits, the cost of the plan cannot exceed $13,300 and the time cannot exceed two years. The rehabilitation specialist will assist you in developing a plan to ensure remunerative employability in the shortest possible time from the following options:

(1)      on the job training

(2)      vocational

(3)      academic training

(4)      self-employment or

(5)      a combination of (1) - (4)

If the employer/insurer disagrees with my decision that you are eligible for reemployment benefits, the employer/insurer must ask the Alaska Workers' Compensation Board to review my decision by filing a petition and an affidavit of readiness for hearing within 13 days (10 days plus 3 days for mailing) of the date of this letter.

On October 19, 2007, the employer petitioned to terminate the employee’s Section .041(k) and reemployment benefits, relying on Dr. Jensen’s October 10, 2007, report, which states the employee has no work-related permanent impairment. The employer also filed a notice of controversion on that same date, controverting the employee’s medical benefits, PPI benefits and reemployment benefits, based on Dr. Jensen’s report. Consequently, Reemployment Specialist LaBrosse suspended further activity in the development of a reemployment benefits plan, awaiting further direction from the RBA.

On November 28, 2007, the employee filed an opposition to the petition to terminate reemployment benefits, stating as follows:

The Employee opposes the Petition dated 10/19/07 in which the Employer, Carrier and Adjuster ask the Board to reverse the October 12, 2007 determination by the Reemployment Benefits Administrator that the Employee is eligible for reemployment benefits.

The employee's treating physician has predicted that the employee will not be able to return to her job at the time of the injury and that she will have a ratable permanent impairment. The employee has been referred for a PPI rating as of her last appointment with Dr. Slonimski on 11/12/07, a copy of which is attached.

The employee has been referred to Dr. Cobden for the PPI rating, which is currently scheduled for the second week of December.

The record contains no indication that a PPI rating has been completed, pursuant to Dr. Slonimski’s referral. The issue we must decide is whether the RBA Designee abused her discretion when she found the employee eligible for development of a reemployment plan, and/or whether to permit termination of the employee’s reemployment benefits.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
A.
Standard of Review
Under AS 23.30.041(o) the Board must, “uphold the decision of the [RBA Designee] unless evidence is submitted supporting an allegation of abuse of discretion on the part of the [RBA Designee].”  In Sheehan v. University of Alaska,
 the Alaska Supreme Court “has explained abuse of discretion as issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.”  The Court has also stated that abuse of discretion exists only when the Court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."
  Improper application or failure to properly apply the controlling law is also an abuse of discretion.
 

Abuse of discretion is also legislatively defined in the Administrative Procedure Act.   It contains terms similar to those reproduced above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . ..  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.

Board decisions reviewing eligibility determinations are subject to reversal on appeal, under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads the Board to apply a substantial evidence standard in our review of an RBA or RBA Designee determination. 

Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."
   If, in light of all the evidence, the Board finds the RBA Designee's decision is not supported by substantial evidence, it concludes that the RBA Designee abused his or her discretion, remand the matter for reexamination of the evidence and any necessary action(s).

To aid the Board’s responsibility to determine whether an abuse of discretion has taken place, the Board may allow additional evidence into the record at the review hearing.  This practice is based on the rationale expressed in several Superior Court opinions addressing that issue on appeal.  Nevertheless, our regulation, 8 AAC 45.070(b)(1)(A), states the Board will not consider additional evidence, if the party offering that evidence has failed to exercise reasonable diligence in developing and presenting that evidence.
   If additional evidence is admitted, we review it and the evidence before the RBA Designee to assess whether the RBA Designee's decision was supported by substantial evidence and therefore reasonable.
  If, in light of all the evidence, we find the RBA Designee’s decision is not supported by substantial evidence we conclude that the RBA Designee abused her discretion and remand the matter for reexamination of the evidence and necessary action by the RBA.

B. Eligibility For Reemployment Benefits Under AS 23.30.041.
AS 23.30.041 provides, in part:
 

(c) If an employee suffers a compensable injury that may permanently preclude an employee's return to the employee's occupation at the time of injury, the employee or employer may request an eligibility evaluation for reemployment benefits. The employee shall request an eligibility evaluation within 90 days after the employee gives the employer notice of injury unless the administrator determines the employee has an unusual and extenuating circumstance that prevents the employee from making a timely request.... 

(d) Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. The administrator may grant up to an additional 30 days for performance of the eligibility evaluation upon notification of unusual and extenuating circumstances and the rehabilitation specialist's request. Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits. Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110. The hearing shall be held within 30 days after it is requested. The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.
(e) An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the 1993 edition of the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for:


(1) the employee's job at the time of injury; or


(2) other jobs that exist in the labor market that the employee has held or received training for within ten years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to the specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles." . . .

(f) An employee is not eligible for reemployment benefits if . . .

(3) at the time of medical stability no permanent impairment is identified or expected.

In addition, 8 AAC 45.510(b) provides that: 

The administrator will consider a written request for an eligibility evaluation for reemployment benefits if the compensability of the injury has not been controverted and if the request is submitted together with (1) an explanation of the unusual and extenuating circumstances, as defined in 8 AAC 45.520, for a request that is made more than 90 days after the date the employee gave the employer notice of the injury; and (2) a physician's prediction that the injury may permanently preclude the employee from returning to the job at time of injury. 

The Board has consistently allowed petitions for review under AS 23.30.041(c) regarding referrals for an eligibility evaluation.  See, e.g., Snell v. State of Alaska;
 Helveston v. Federal Express Corp.;
 Avessuk v. Arco Alaska Inc.
  Nevertheless, in order to be eligible for a reemployment evaluation, an injured worker must have experienced a compensable injury. AS 23.30.041(c). 

The compensability of a claim should be resolved before determining whether an employee is entitled to an eligibility evaluation. 8 AAC 45.510(b). The record in this case reflects that no dispute exists as to the initial compensability of the claim. The conflict in medical opinions, as to whether the employee suffered a permanent injury and/or a permanent impairment while working for the employer, arose only after the employee was determined to be eligible for a reemployment benefits evaluation. 

The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation  statute."  Meek v. Unocal Corp.
 (quoting Municipality of Anchorage v. Carter 
). Therefore, following the court's rationale in Meek, we must apply the presumption of compensability from AS 23.30.120(a)(1) to the employee’s claim.

Based on the record concerning the employee’s injury, disability, work experience and lack of retraining, we find she has provided evidence to establish the presumption of entitlement to reemployment benefits.  Based on our further review of the record, we find the employer provided no evidence that the employee was not eligible for reemployment benefits, at the time the determination was made. Accordingly, we find the employer did not present evidence to rebut the presumption of her entitlement to a reemployment evaluation and associated benefits.
 Accordingly, we find the RBA Designee did not abuse her discretion in finding the employee eligible for reemployment benefits.

In essence, the employer requests that we modify the RBA Designee’s decision, based on new evidence; specifically, Dr. Jensen’s medical opinion the employee has no permanent impairment arising from her work injury. Nevertheless, the report relied on by the employer in controverting the employee’s benefits, in part, supported the employee’s claim that she suffered a compensable work injury, as it described the injury as an aggravation of a pre-existing condition.   

Similar situations have been addresses in prior cases by the Board. In Avessuk the employee filed a report of injury claiming he had injured his knee. In Snell, the employee injured his low back. In both cases, the employer began paying temporary total disability (“TTD”) benefits, and acknowledged the employee had had a temporary aggravation of pre-existing conditions. In each case, the employers subsequently filed controversion notices denying the employee’s workers’ compensation benefits. In Avessuk, the Board ultimately found the employee not entitled to reemployment benefits, after finding the employee’s knee condition did not arise in the course and scope of employment.  Accordingly, the Board found the RBA Designee erred in her decision because a dispute existed in the case as to whether the employee was injured in the course and scope of work. 

In Snell, the Board relied to Kinn v. Norcon, Inc.,
 and noted that a controversion challenging compensability has to support a defense of work-relatedness to terminate reemployment benefits once the employee had been determined eligible by the RBA. The Board then observed, 

Although  Avessuk did not specifically state that disputing the compensability of an injury for purposes of AS 23.30.041(c) and 8 AAC 45.510(b) requires the filing of a controversion which alleges the injury is not work-related, we find it was implied. . . .  [B]ased on Kinn and Avessuk, we find that in order for an employer  to  have a valid controversion  for  purposes of AS 23.30.041(c) and 8 AAC 45.510(b), the controversion notice must specifically state that the employer is claiming the injury did not occur within the course and scope of the employee’s employment with the employer.

The Board concluded in Snell that the controversions filed in that case disputed the work-relatedness of some of the employee’s back conditions, but not others.  The Board observed the RBA Designee could easily have believed that the controversions disputed whether the employee should continue receiving benefits for his back injury, not whether the injury was work-related.
  Accordingly, the Board found the RBA Designee’s decision was not arbitrary, capricious or manifestly unreasonable, and the decision was upheld. 

As in Snell, we find in the instant case that the employee’s physician’s prediction of her inability to return to work held at the time of injury and a permanent impairment meets the low threshold needed to be eligible for an eligibility evaluation.  Moreover, in the absence of a basis for controversion as to compensability, at the time the employee was found eligible for reemployment benefits, we find the correct procedure for the employer follow is to seek modification from the Board of the RBA Designee’s finding of eligibility, prior to termination of benefits. See, e.g., McKinney v. Charles R. Cordova, D.D.S.

In sum, as noted above, we find the compensability of the employee’s wrist injury was not controverted in this case.  Therefore, we find the RBA Designee did not abuse her discretion when she relied on her physician’s prediction in acting on her reemployment eligibility evaluation request.
 We will consider the employer’s petition to terminate to be a petition for modification of the RBA Designee’s decision. Accordingly, we direct the employee to return to the reemployment process and the employer to provide such benefits, pending a final determination of the employee’s eligibility for PPI benefits.

As indicated above, Dr. Jensen disputes Dr. Marc Slonimski’s prediction that the employee would experience a permanent impairment arising from her work. Based on the nature of the medical disputes, between the employee’s attending physician and the EME physician, we will use our discretion and direct the employee to undergo a second independent medical evaluation (SIME), pursuant to AS 23.30.095(k). We direct the parties to meet with the Board’s prehearing officer to schedule an appointment with a physician listed on the Board’s SIME panel and to obtain a medical opinion which will help the Board determine the work-relatedness of the employee’s permanent impairment as well as resolve any other remaining disputes. Once we have heard and reviewed evidence concerning the SIME opinion, we will determine whether the employee remains eligible for reemployment benefits.

ORDER

1. The employer’s petition to terminate the employee’s reemployment benefits is DENIED.

2. The employee shall continue in the reemployment process, at least, until such time as a determination is made concerning whether she has a work-related permanent partial impairment.

3. The employee shall undergo an SIME to determine whether she has a work-related permanent impairment and to assist the Board in resolving all other remaining disputes.

Dated at Fairbanks, Alaska on May 2, 2007.





ALASKA WORKERS' COMPENSATION BOARD






/s/ Fred G. Brown





Fred G. Brown, Designated Chairman






/s/ Damian Thomas





Damian Thomas, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of  FLORENCE C. ROBERTSON employee / applicant; v. FAIRBANKS MEMORIAL HOSPITAL, employer; SENTRY INSURANCE MUTUAL CO, insurer  / defendants; Case No. 200417191; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on May 2, 2008.






Laurel Andrews, Admin. Clerk III
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