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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	JOAN O'LONE, 

                                                   Employee, 

                                                     Applicant,

            v. 

FAIRBANKS MEMORIAL HOSPITAL,    

                                                  Employer,

            and

SENTRY INSURANCE MUTUAL CO.,


                                               Insurer,
                                                    Respondents,

                                                    v. 

SECOND INJURY FUND, 

                                                    Petitioner.
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	DECISION AND ORDER

ON RECONSIDERATION

AWCB Case No.  200313605
AWCB Decision No.  08-0100

Filed with AWCB Fairbanks, Alaska

on May 28, 2008


The Alaska Workers’ Compensation Board (Board) heard the Second Injury Fund’s (SIF’s)  petition for reconsideration of our finding of eligibility for SIF reimbursement on the written record at Fairbanks, Alaska on May 22, 2008.  Attorney Larry McKinstry represented the Second Injury Fund (“SIF”). Attorney Zane Wilson represented the employer and insurer. The record closed at the time of Board deliberations on May 22, 2008. 


ISSUES
Shall we reconsider our decision in this case AWCB No. 08-0083, issued on May 2, 2008, pursuant to AS  44.62.540?

SUMMARY OF THE EVIDENCE
In our May 2, 2008 decision, we summarized the relevant evidence in this case as follows:

The employee injured her back subduing a patient who was struggling while coming out from under anesthesia on August 6, 2003.  At the time, the employee was working for the employer as an operating nurse.  The employee was immediately examined by orthopedic surgeon George Vrablik, M.D., who admitted her to the hospital for an MRI scan and conservative care, including physical therapy and an epidural injection by Charles Stinson, M.D.  Dr. Vrablik diagnosed an acute lumbosacral strain superimposed on pre-existing back pathology from two lumbar surgeries.  He noted the MRI showed postoperative changes on the left at L5-S1, but with no evidence of recurrent disc herniation.  

At the underlying hearing in this case,
 the evidence reflected the employee had a lengthy history of back problems associated with a herniated disk at L5-S1. The employee had a discetomy for her condition on January 21, 1993. Following the discetomy, the employee had various postoperative changes including moderate postoperative fibrosis. Unfortunately, the discetomy did not resolve the employee's difficulties. She continued to report chronic pain, including right leg sciatic pain, right buttock and thigh pain. On July 2, 2002, the employee had a lumbar MRI, which indicated a multitude of difficulties with her back, including further degenerative changes and other problems associated with the herniation at L5-S1.

At the hearing, the employee's treating physician, Dr. Vrablik, described the employee's condition as being a "... failed back syndrome." Dr. Vrablik described this as:

...a condition where people who have had spinal surgery end up with chronic pain syndrome. They have continued pain, usually some scar about the nerves, epidural fibrosis, nothing that we can say we can treat by removing a disc or enlarging a neural foramen, but the continued back pain from the scar and the treatment that's been rendered previously.

Dr. Vrablik further testified that the failed back condition was a condition that the employee had since 1992 or 1993 "... but it never was this bad until after her episode in 2003." Dr. Vrablik acknowledged that the employee suffered from degenerative changes in her back but asserted that no one could meaningfully sort out the various components of the employee's back problems.

Charles Stinson, M.D., testified that the employee’s August 6, 2003 work injury was "...the straw that broke the camels back... and that what could have happened here was rupture of scar tissue from the pre-existing surgery." Dr. Stinson testified how, given the employee's pre-existing condition, she was more prone to be injured or re-injured in the same area.

Patrick Radecki, M.D., testified on behalf of the employer. Dr. Radecki testified that the August 6, 2003 work injury was a temporary aggravation of her pre-existing conditions that subsequently resolved and the employee more or less returned back to her pre-existing condition. Thomas Gritzka, M.D., who performed a second independent medical evaluation (SIME), testified that the August 6, 2003 injury was "superimposed on her prior surgical condition at L5-S1." Dr. Gritzka agreed that the employee had right leg pain, right buttock, and thigh pain back into 1993. Dr. Gritzka understood these symptoms had become significantly worse following the August 6, 2003 incident and concluded the employee's ongoing symtomology was a continuation of her longstanding problems. 

At the prior hearing, the employer argued that all of the employee's conditions were simply a continuation of her old injury. The Board rejected this contention and found, based on the opinions of Drs. Gritzka, Vrablik and Stinson, the employee’s August 6, 2003 work injury was a substantial cause in her ongoing symptoms.

The employer asserts there is no medical evidence in the record supporting the contention the employee has suffered a "new injury," not related to her former injury and surgery for that condition. Instead, as an example, the employer points to Dr. Stinson’s testimony that the August 6, 2003 injury was the "straw that broke the camel's back" as a way of expressing that the employee had a pre-existing fragile back condition that took very little to "break" resulting in her current disability. 

The record reflects the employee filed her report of injury with the employer on August 6, 2003. The record further reflects the employer mailed the Notice of Possible Claim Against The Second Injury Fund to the SIF on July 7, 2005. The Notice was received by SIF on July 13, 2005.  

The May 4, 2007 compensation report reflects that the employer paid temporary total disability (TTD), temporary partial disability (TPD) and permanent partial impairment (PPI) benefit payments in the following amounts:

TTD
08/07/03 - 09/30/03      7 weeks/6 days

TPD
10/01/03 - 02/03/04      18 weeks

TTD
09/12/05 - 09/16/05      5 days

TPD
04/25/05 - 01/14/06      89 weeks

TTD
01/15/06 - 08/31/06      32 weeks/5 days

PPI
03/06/07 - 04/19/07      6 weeks/3 days

Further, the May 4, 2007 Compensation Report reflects the PPI benefits paid to the employee were an overpayment and were being recouped at the rate of 20%. 

The SIF's position is: 1) the employer's notice of potential claim was not filed in a timely manner; 2) the employer had not paid 104 weeks of disability payments prior to the filing of the claim and, thus, is ineligible for reimbursement; and 3) the compensable injury in this case did not meet the "combined effects" test for eligibility for reimbursement under AS 23.30.205(a). The issue we must decide is whether the employer is due a reimbursement of benefits paid, from the Second Injury Fund.

After reciting the applicable law, the Board summarized the issues and concluded as follows:

A.    Whether the employer's notice of potential claim was filed in a timely manner, such that the employer is eligible for reimbursement from the SIF under AS 23.30.205?

The record reflects the employer mailed the Notice of Possible Claim Against The Second Injury Fund to the SIF on July 7, 2005. The Notice was received by SIF on July 13, 2005.  The alleged qualifying injury occurred on August 6, 2003. 

The SIF asserts the employer had actual notice of the injury and potential claim on August 6, 2003, or within a day or so after that date, due to the fact that the injury occurred at the hospital where the employee worked, and the fact that, as a result of the injury, she was immediately hospitalized and scheduled for an MRI and treatment. 

According to the calendar, July 7, 2005 is exactly 100 weeks, and July 13, 2005 is 100 weeks, plus 6 days, after August 7, 2003. AS 23.30.205(f) requires the employer to notify the department of the injury as soon as practical, but within 100 weeks of its occurrence. As the record reflects the employer mailed the mandatory notice within 100 weeks of the occurrence, pursuant to Subsection 205(f), and as filing may be done by mail, pursuant to 8 AAC 45.186(a) and 060(b), we find the claim for reimbursement is not denied as untimely.

B.        Whether the employer had paid 104 weeks of disability payments prior to the filing of the claim, such that the employer is eligible for reimbursement from the SIF under AS 23.30.205(a)?

The record reflects that the employer in this case paid disability Compensation (TTD, TPD, and PPI) from August 7, 2003 through February 3, 2004; September 12, 2005 through September 16, 2005; April 25, 2005 through April 19, 2007. On April 20, 2007, the employee was approved for benefits under AS 23.30.041(k), and is receiving on-going reemployment benefits. According to the May 4, 2007 Compensation Report, the PPI benefits, paid from March 6, 2007 through April 19, 2007, resulted in an overpayment that is being recouped at a rate of 20%. 

The SIF observes that it appears that the total number of weeks of disability payments made to the employee prior to April 19, 2007, taking into account the deduction for the PPI overpayment, amount to 103 weeks, and 4 days.
 In order to meet the threshold for eligibility consideration for reimbursement from the SIF, an employer must first pay 104 weeks of disability compensation, pursuant to AS 23.30.205(b). Disability compensation payments subsequent to the first 104 weeks of payments are subject to potential reimbursement.  Provided the employer is otherwise eligible for obtaining SIF reimbursement, we will direct reimbursement once the employer has paid 104 weeks of disability payments. We reserve jurisdiction to resolve disputes.

C.       Whether the compensable injury in this case meets the "combined effects" test, such that the employer is eligible for reimbursement from the SIF under AS 23.30.205(a)?

The SIF does not dispute that the employee suffered from a qualifying permanent physical impairment under AS 23.30.205(d), arising out of the injuries suffered to her back prior to the incident on August 6, 2003. Nor does the SIF dispute the issue of whether the employee suffered a compensable work-related injury on August 6, 2003. The SIF does question whether the employee's August 6, 2003 injury meets the "combined effects" test, resulting in eligibility for the employer to qualify for reimbursement under AS 23.30.205(a).

In support of its position, the SIF points to evidence and testimony in the record that reflects the employee’s symptoms related to her prior back injuries had resolved to the point where she was no longer disabled, and she was able to participate in a multitude of strenuous activities, including being able to work and perform her duties as a scrub nurse, without significant debilitating pain, until her August 6, 2003 work injury. The SIF also asserts the Board’s December 20, 2005 decision should be interpreted to mean the employee suffered an independent work-related injury in August 6, 2003.

 Nevertheless, our reading of the Board’s December 20, 2005 decision is that the more recent work injury was merely the legal cause of disability, using the normal workers compensation presumption analysis.  We do not read the Board’s decision to mean this would preclude eligibility for reimbursement under the "combined effects" test. Indeed, based on the medical opinions of Drs. Gritzka, Vrablik and Stinson, particularly the opinion that the employee’s August 6, 2003 work injury was “. . .the straw that broke the camels back. . . ,” we find the employee's August 6, 2003 injury meets the “combined effects” test, such that the employer does qualify to obtain SIF reimbursement.


ORDER
The employer's petition for Second Injury Fund reimbursement is granted, once the employee has received 104 weeks of disability compensation, as described above. We reserve jurisdiction to resolve disputes.

In its petition, the SIF asserts the Board made errors in its findings pertaining to the Notice required to be filed with the SIF within 100 weeks of the qualifying injury. Specifically, the SIF asserts the regulation controlling filing of documents with the Division (i.e., in this case, with the SIF) only allow filing in person or by mail, and such filing is effective upon receipt by the Division. The SIF cites 8 AAC 45.020 and asserts that, since the Board has found that the Notice required to be filed with the SIF within 100 weeks of the qualifying injury was not received by the SIF until 6 days beyond the statutory deadline, the Notice was untimely and the claim should be denied. We will now turn to the question of whether to reconsider our May 2, 2008 decision in this case.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Alaska Administrative Procedure Act, at AS 44.62.540 provides, in part:


(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.


(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . .

In response to the SIF's Petition for Reconsideration, we have examined the record of this case, as well as our December 31, 2007 decision and order.  The SIF advanced arguments supporting its position that the Board’s Final Decision and Order, AWCB Decision No. 08-0083, should be reconsidered. The SIF urges that the granting of a reimbursement award should be reversed, due to a failure to timely file the required Notice with the SIF within 100 weeks of the qualifying injury.

Based on our review of the proposed changes recommended by the SIF, we find reconsideration to modify AWCB Decision No. 08-0083, to reverse the outcome of the case, is required as follows. 8 AAC 45.020(c) states: “Papers and documents will be filed at the division's office or at any open hearing as of the date of receipt.” 

In reaching our earlier conclusion that filing can be accomplished by mail, at the same time and manner as service by mail, citing 8 AAC 45.186(a) and 060(b), we overlooked the bright line requirement of AAC 45.020(c). Given that AAC 45.020(c) is clear, that filing is accomplished at the time of receipt by the Division, we find we must reverse our May 7, 2008 decision and order, such as to deny the employer’s petition for SIF reimbursement. We sincerely apologize for any inconvenience caused by our oversight.

ORDER
1. The employee’s petition to reconsider AWCB Decision No. 08-0083 is granted.

2. AWCB Decision No. 08-0083 is modified to reflect the employer’s petition for SIF reimbursement is denied, in accord with this decision.

Dated at Fairbanks, Alaska on May 28, 2008.






ALASKA WORKERS' COMPENSATION BOARD






/s/ Fred G. Brown






Fred G. Brown, Designated Chairman






/s/ Damian Thomas






Damian Thomas, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Reconsideration in the matter of JOAN O'LONE employee / applicant; v. FAIRBANKS MEMORIAL HOSPITAL, employer; SENTRY INSURANCE MUTUAL CO., insurer / respondents; v. Second Injury Fund, petitioner; Case No. 200313605; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on May ___, 2008.






Laurel Andrews, Admin. Clerk III 
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� See AWCB Decision No. 05-0335 (December 20, 2005).


� Benefits paid pursuant to AS 23.30.041(k) do not qualify to establish eligibility and are not subject to reimbursement by the Second Injury Fund. See, Raymond Clark, Kennecott Greens Creek Mining Co. and Sedgwick Claims Management Services, Inc. v. State of Alaska, Second Injury Fund, AWCB Decision No. 07-0077 (April 5, 2007). That holding is on appeal before the AWCAC, and is pending a decision. (AWCAC Appeal No. 07-015).





