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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	ROBERT W. GRADY, 

                                                  Employee, 

                                                     Applicant

                                                   v. 

NANA MANAGEMENT SERVICES, LLC,

                                                  Employer,

                                                   and 

ACE AMERICAN INSURANCE COMPANY,

                                                  Insurer,

                                                     Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  200616111
AWCB Decision No.  08-0101
Filed with AWCB Anchorage, Alaska

on May 30, 2008


On May 6, 2008, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for a penalty.  The employee appeared at the hearing and represented himself.  Attorney David Floerchinger represented the employer and insurer (“employer”).  We closed the record at the conclusion of the hearing on May 6, 2008.


ISSUE
Is the employee entitled to a penalty for late paid benefits, under AS 23.30.155(e)?

SUMMARY OF RELEVANT EVIDENCE AND HISTORY OF THE CASE

While working for the employer, the employee injured his left side and ankle on August 8, 2006, when getting off a loader.  The employee worked for the employer as a heavy equipment operator.
  The employer did not doubt the employee’s report.
  

The employee was treated at the Alaska Native Medical Center (“ANMC”) for his left foot condition.  Initially, he was treated in the ANMC emergency room on August 10, 2006, for complaints of left foot pain.  The employee had full range of motion, no edema or ecchymosis.  
X-rays revealed pes cavus with calcaneal spurs, but no indication of fracture or dislocation.  The employee was provided with a “work note.”
  Dean Robinson, ANP, at the ANMC Family Medical Clinic, diagnosed ankle pain with slight Achilles tenderness on August 16, 2006.
  Upon presentation again at the ANMC emergency room on August 18, 2006, the employee was directed to reduce weight bearing.
  On September 22, 2006, Mr. Robinson indicated the employee could return to full time work as of September 13, 2006, but that he should only bear weight as tolerated until he was able to fully bear weight without pain.  Mr. Robinson indicated the x-ray showed no evidence of fracture and that the employee should be able to drive, operate equipment and eventually return to full work capacity.  An air cast was ordered.

The employer controverted all benefits on October 24, 2006, because it had received no medical opinion from either a medical provider or the employee that supported a claim for any medical care or time loss as a result of the employee’s work injury.
  However, on October 24, 2007, 
Steve Skjegsted restricted the employee from work for 15 to 21 days.
  This report was filed with the Board on November 6, 2006.  The employer was provided a copy of this report on November 22, 2006.
  In the meantime, on October 27, 2006, the employer controverted temporary total disability (“TTD”) benefits, asserting there was no evidence the employee was disabled from performing work as a heavy equipment operator.
  

Mr. Robinson clarified that the employee’s MRI did not reveal definitive traumatic, pathologic, or degenerative processes of the employee’s bone or connective tissues.  He did note fluid of uncertain significance in the employee’s ankle / heel joint.

The employee filed a claim for time loss benefits, among other things, on November 20, 2006.  Specifically, he made a claim for TTD benefits from August 8, 2006, and continuing; and temporary partial disability (“PTD”) benefits from August 8, 2006, and continuing.
  A compensation report filed on December 1, 2006, indicates the employer paid TTD benefits from October 27, 2006 through November 13, 2006.
  In answering the employee’s claim, the employer admitted the employee was entitled to TTD benefits from October 27, 2006, and continuing until medical stability or the employee’s release to work.  Further, the employer admitted the employee was entitled to reasonable and necessary medical benefits related to the August 8, 2006 injury.  However, with regard to the employee’s claims for time loss benefits, the employer denied and disputed those for TTD from August 8, 2006 through October 26, 2006, and TPD from 
August 8, 2006 and continuing.

At the employer’s request, the employee was evaluated by Donald Schroeder, M.D., on December 14, 2006.  Dr. Schroeder’s impression was contusion of the left foot, left flank and right calf, related to the August 8, 2006 injury, according to the history in the employee’s record; continued left foot pain, with an undetermined etiology; bilateral pes cavus, a congenital condition; and exogenous obesity.  According to Dr. Schroeder, the soft tissue injuries were a result of the August 8, 2006 fall injury, which was the substantial cause of the need for treatment.  Injuries of this nature were expected by Dr. Schroeder to resolve within ten to 12 weeks; therefore, he indicated treatment and diagnostic testing provided within the first three months was reasonable, necessary and attributable to the employee’s injury.
  Dr. Schroeder recommended bilateral custom orthotics, which would treat not only his congenital pes cavus deformity, but also provide support to the plantar aspect of his foot.  Additionally, Dr. Schroeder recommended a bone scan to rule out a Lisfranc injury and indicated that if the bone scan was negative the employee could be declared medically stable and return to his regular job.  Further, Dr. Schroeder anticipated no permanent partial impairment, and indicated the employee could return to his pre-injury occupation, based upon the assumption the bone scan was negative.

A pre-hearing was held on January 18, 2007, on the employee’s claim for TTD benefits.  The employer asserted TTD had been paid for all time loss authorized by a physician; and that the employee had not yet received time loss certification from his physician for the time periods he was seeking time loss benefits.  At the conclusion of the pre-hearing, the employee was to discuss the issue with his physician. 

At the employer’s request, Donald Schroeder provided clarification of his December 14, 2006 report on February 2, 2007.  He opined that chiropractic and massage therapy were not reasonable or necessary treatments for the employee’s condition.  He indicated that the exact cause of the employee’s ongoing pain was obscure.  However, given the employee’s injury, which included contusion of the employee’s left foot, he found the need for custom orthotics reasonable and that the substantial cause for the need for the orthotics was the August 8, 2006 work injury.
  A February 8, 2007 addendum to Dr. Schroeder’s report addressed the results of the January 25, 2007 bone scan of the employee’s ankles and feet, which was normal.  Dr. Schroeder therefore found the employee medically stable as of January 25, 2007, and he anticipated no permanent impairment as a result of the August 8, 2006 injury.  Finally, Dr. Schroeder determined the employee could return to his pre-injury occupation.

Based upon Dr. Schroeder’s conclusion that the January 25, 2007 bone scan was negative, and the employee was medically stable as of that date, the employer controverted TTD, temporary partial disability, PTD after January 25, 2007, permanent partial impairment benefits, and reemployment benefits.  Additionally, medical benefits were controverted; however, that controversion was limited to chiropractic and massage therapy.

The employee filed his affidavit of readiness for hearing on April 9, 2007.
  A pre-hearing conference was held on May 2, 2007, during which the parties stipulated to a second independent medical evaluation (“SIME”).
  The Board’s SIME of the employee took place on August 8, 2006, with Carol Frey, M.D.  Dr. Frey diagnosed cavus feet, with congenital origins; obesity, caused by deconditioning; multiple enthesopathy, a degenerative condition; plantar fasciitis, with history of rupture on the left due to the industrial incident; and plantar fasciitis on the right, which she indicated may be from off loading.
  Dr. Frey opined the plantar fasciitis and rupture were caused by the industrial injury of August 8, 2006, based upon the employee’s report that the event at work caused immediate pain and a tearing sensation on the bottom of his left foot, and that prior to the 
August 8, 2006 injury he did not have the condition.
  Dr. Frey recommended an additional MRI to determine if there was, in fact, tearing of the plantar fascia; an EMG/NCS to determine if the first branch of the lateral plantar nerve was involved.  Dr. Frey suspected the employee would require debridement of the origin of the plantar fascia in the area of the tear, as she found a scar had developed since the time of the employee’s injury and was the cause of his pain.  If the employee refused surgery, she indicated he would then be medically stable, as his condition was not likely to change.  Dr. Frey indicated the employee was able to work as a front-end loader operator with the limitations of no walking or standing for more than four hours total in the day or 30 minutes at a time; and no unprotected heights or ladders.
  

As of the pre-hearing conference held on September 20, 2007, the employee was unsure of which issues in his November 16, 2006 workers’ compensation claim should go before the Board for a final determination.  A hearing for December 4, 2007 was scheduled and the employee was instructed to meet with a workers’ compensation technician to gain an understanding of each of his claims, in addition to the differences between TTD, TPD and PTD benefits.
  At an October 22, 2007 pre-hearing conference, which followed the employee’s meeting with a workers’ compensation technician, the issues to be heard by the Board were narrowed to the employee’s claim for TTD from August 11, 2006 to October 26, 2006, and from January 26, 2007 to August 13, 2007.

Prior to the December 4, 2007 hearing, the employer decided to pay the employee TTD benefits for the periods requested in his claim.  The employer paid $3,807.10 in TTD benefits for the period August 11, 2006 to October 26, 2006; and $8,652.50 for the period January 26, 2007 through August 13, 2007.
  The employer paid these benefits to resolve the issues scheduled for hearing, but not as a settlement, compromise or waiver of any of the employee’s claims.  As such, the employer asserted there were no longer issues in dispute for hearing, but acknowledged the employee was reluctant to stipulate to removal of the hearing from the Board’s docket.

At the December 4, 2007 hearing, the employee confirmed the employer paid the TTD benefits for which he had filed claims.  He testified he was reluctant to relinquish his space on the Board’s docket because he was not certain the employer had paid all benefits to which he was entitled.  Based upon the employee’s concerns, the Board requested that counsel for the employer conduct research and notify the Board if interest and / or penalty on the TTD benefits had been paid to the employee.
  

The employer responded to the Board’s request on January 9, 2008.  The employer compared what was paid to the employee and when it was paid, with what the physicians’ opinions were with regard to the employee’s ability to return to work.  The employer paid interest to the employee in the sum of $279.12, after the hearing, on December 11, 2007.  This interest was calculated based upon both periods of time for which the employee claimed entitlement to TTD benefits.
  

The employer further analyzed the employee’s entitlement to a penalty for each claimed period of disability.  For the period from August 11, 2006 through October 26, 2006, the employer provided the following:

Mr. Grady was a truck driver / heavy equipment operator and was injured on August 8, 2006.  He continued to work through that week, working 5.5 hours on 8/11/06.  He did not return to work for the employer after that.

Mr. Grady did not file a Report of Injury until September 14, 2006.  At that point the adjuster began collecting information but had difficulty obtaining medical information from ANMC, where Mr. Grady was treating.  ANMC apparently would not provide medical reports until services were billed.  

The adjuster received the first set of medical records from ANMC on or about October 24, 2006.  No physician indicated in those reports that Mr. Grady should be off work.  To the contrary, Mr. Dean Robinson stated that Mr. Grady could drive heavy equipment, and that he did not advise him to quit work.  However, 
Mr. Robinson did state that he should only weight bear as tolerated.  Based on this, counsel for the employer filed a controversion of time loss on 10/27/06 indicating that there was no medical information to support time loss payments.  

On 11/22/06, this office received a CD from ANMC with related medical records.  In those records was a report from Steve Skjegstad, D.C., dated 10/24/06, wherein he stated that Mr. Grady was not released to work and estimated his disability at 15 to 21 days.  TTD was initiated, and the insurer’s records indicate that the check was cut 8 days later on November 30, 2006.

Based on the above information, no penalty would be due on benefits that were recently paid.  There still is not medical information supporting time loss during that initial period even though the employer has decided to pay the benefits at this point.

In addressing the second period of disability claimed by the employee, from January 26, 2007 through August 13, 2007, the employer provided the following results of its research:

Time loss was controverted on February 15, 2007, based on an IME report finding Mr. Grady’s condition stable.  However, a check had already gone out paying him through February 19, 2007.  Because the controversion was based on the IME and valid, there would be no penalties owed on this second period of Mr. Grady’s claim.

The employer provided this information to the Board and the employee.
  The employee filed a claim on January 3, 2008, for interest and penalties.
  The employer answered this claim denying both the employee’s claim for interest and the employee’s claim for penalties.  The employer asserted that interest on past due penalties was paid for both periods of time for which the employee claimed TTD benefits were due and that the interest was calculated through the date of payment, December 11, 2007.  Further, the employer denied the employee’s claim for penalties, maintaining that benefits were controverted on valid controversions and that TTD benefits were timely paid when the employer first received medical reports indicating the employee was restricted from work.

At the pre-hearing conference held on March 27, 2008, the issues for hearing were further narrowed to the employee’s claim for a penalty.  Again, the employer asserted that it controverted benefits in good faith, relying upon the medical opinions of the IME physician; and that no penalty was due.

At hearing, the employee provided the Board with monthly calendars indicating the history of his injury and dates he received TTD benefits.  His date of injury was August 8, 2006, and he completed his report of injury on September 13, 2006.  He calendared the employer’s provision of the report of injury to the Workers’ Compensation Division as November 29, 2006.  Additionally, he calendared his receipt of checks from the employer as follows:  two on November 30, 2006; and one on each of the following dates, December 18, 2006, December 19, 2006, and 
December 26, 2006.  He acknowledged he worked for two days in August 2006 and that TTD benefits were paid for the two periods of claimed disability in November 2007.  

The employer acknowledged there were two periods of disability in dispute and confirmed that it chose to simply pay the benefits rather than litigate the employee’s claim.  The employer contends the disputed benefits were paid on November 8, 2007, and that interest was paid on both periods of benefits after the December hearing, through December 11, 2007.  The employer asserts the employee is not, however, entitled to a penalty for these time loss payments.  The employer maintains that for the first period of disputed disability, from August 11, 2006 to October 26, 2006, the employee’s physician had not taken the employee off work and, in fact, the medical records indicated the employee should return to work.  Because the employer did not receive the October 24, 2006 chiropractic medical record indicating the employee should be off work until 
November 22, 2006, the employer emphasizes that it timely paid time loss benefits, as the benefits commenced on November 30, 3006, within eight days of the employer’s receipt of the relevant medical record.  Finally, the employer asserts that no penalty is due the employer for the second disputed period of disability from January 26, 2007 to August 10, 2007, as controversion was in good faith based upon the EME report, which found the employee to be medically stable after the bone scan’s results were negative.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
Under AS 23.30,185, when an employee has a disability that is total in character but temporary in quality, the employer shall pay to the employee 80 percent of his spendable weekly wages during the continuance of the disability.  AS 23.30.185 further provides that TTD benefits may not be paid for any period of disability that occurs after the date of medical stability.

AS 23.30.155 states, in relevant part, as follows:

(a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer.  . . . .

(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death.  On this date all compensation then due shall be paid.  . . . .

(c) The insurer or adjuster shall notify the board and the employee on a form prescribed by the board that the payment of compensation has begun or has been increased, decreased, suspended, terminated, resumed, or changed in type. An initial report shall be filed with the board and sent to the employee within 28 days after the date of issuing the first payment of compensation. If at any time 21 days or more pass and no compensation payment is issued, a report notifying the board and the employee of the termination or suspension of compensation shall be filed with the board and sent to the employee within 28 days after the date the last compensation payment was issued. A report shall also be filed with the board and sent to the employee within 28 days after the date of issuing a payment increasing, decreasing, resuming, or changing the type of compensation paid.  . . . .

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it. This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.

The employee claims he is entitled to penalties under AS 23.30.155(e) on TTD benefits received during two separate periods of disability.  We shall address each period, beginning with the first, from August 11, 2006 through October 26, 2006.  We find there was no specific restriction of the employee from work.  Further, we find, based upon the September 22, 2006 medical report of Mr. Robinson, that following the employee’s injury, Mr. Robinson specifically addressed the employee’s ability to return to work as of September 13, 2006.  We find it was not until the employee treated with Dr. Skjegstad on October 24, 2006, that the employee was first reported unable to work.  We find that for this period, from August 11, 2006 to October 25, 2006, the employee is unable to show by a preponderance of the evidence that the employer had notice of disability before October 24, 2006.  We conclude that he is not entitled to TTD benefits for this period until the employer received notice of disability, under AS 23.30.155(b).  We find that without notice of disability for this period, the employer nonetheless paid time loss in order to avoid litigation.  We shall deny and dismiss the employee’s claim for penalty on the TTD benefits paid during the period from August 11, 2006 through October 26, 2006.

Next we shall address the claimed period of disability from January 26, 2007 through 
August 13, 2007.  We find the employee’s time loss benefits were controverted on 
February 15, 2007, but were paid through February 19, 2007.  We find that the employer disputes the employee’s entitlement to TTD benefits during this period but paid them based upon its desire to avoid litigation in the employee’s case.  We find the employer based the February 15, 2007 controversion upon the findings of Dr. Schroeder that the employee was medically stable as of January 25, 2007.  We find the employer’s controversion was founded upon a reasonable legal theory and, therefore, find the controversion was filed timely and in good faith.  Because a valid controversion was filed under AS 23.30.155(c), the Board concludes no penalties are due under AS 23.30.155(a) and (e) in connection with the controversion and the TTD benefits paid on November 8, 2007, in an effort by the employer to avoid litigation.  The employee’s claim for penalties on the TTD benefits for the period February 2, 2007 through August 13, 2007, shall be denied and dismissed.

ORDER

The employee’s claim for penalties under AS 23.30.155(e) is denied and dismissed.
Dated at Anchorage, Alaska on May 30, 2007.
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of ROBERT GRADY employee / applicant; v. NANA MANAGEMENT SERVICES, LLC, employer; ACE AMERICAN INSURANCE CO., insurer / defendants; Case No. 200616111; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on May 30, 2008.
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� 9/13/06 Report of Occupational Injury or Illness.


� 9/14/06 Report of Occupational Injury or Illness.


� 8/10/06 ANMC Emergency Room Report.  It is unclear from the medical record the significance of the “work note.”  There is nothing in the August 10, 2006 report that indicates the employee was released from work.


� 8/16/06 


� 8/18/06 ANMC Emergency Room Report.


� 9/22/06 Alaska DOL, Employment Security Division, Medical Report Form, Dean Robinson, ANP, ANMC.


� 10/24/06 Controversion Notice.


� 10/24/06 Physician’s Report, Steve Skjegsed.  


� 1/9/08 Letter to Janel Wright, Hearing Officer, from David D. Floerchinger.


� 10/27/06 Controversion Notice. 


� 11/22/06 MRI Clarification, ANMC, Family Medicine Clinic, Dean Robinson, ANP.


� 11/16/06 Workers’ Compensation Claim.


� 12/1/06 Compensation Report.


� 12/18/06 Answer to Employee’s Workers’ Compensation Claim.


� 12/14/06 EME Report, Dr. Schroeder, at 7.


� Id., at 8.


� 1/18/07 Pre-hearing Conference Summary.


� 2/2/07 EME Addendum, Dr. Schroeder.


� 2/8/07 EME Addendum, Dr. Schroeder.


� 2/15/07 Controversion Notice.


� 4/9/07 Affidavit of Readiness for Hearing.


� 5/2/07 Pre-hearing Conference Summary.


� 6/21/07 SIME Report, Dr. Frey, at 11-12.


� Id., at 12.


� Id., at 13.


� 9/20/07 Pre-hearing Conference Summary.


� 10/22/07 Pre-hearing Conference Summary.


� 11/8/07 Compensation Report.


� 12/5/07 Letter to Robert W. Grady and David D. Floerchinger from Board Panel.


� 12/11/07 Compensation Report.						


� 1/9/08 Letter to Janel Wright, Hearing Officer, from David D. Floerchinger, at 1-2.


� Id., at 2.


� Id.


� 1/3/08 Workers’ Compensation Claim.


� 1/24/08 Answer to Employee’s Workers’ Compensation Claim.


� 3/27/08 Pre-hearing Conference Summary.
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