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                                                   Employee, 

                                                     Applicant,
                                                   v. 

ALASKA MECHANICAL, INC.,

                                                  Employer,

                                                   and 

WAUSAU UNDERWRITERS INSURANCE,

                                                  Insurer,

                                                     Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  200717787
AWCB Decision No.  08-0102
Filed with AWCB Fairbanks, Alaska

On June 3, 2008


We heard the employee's claim for benefits under the Alaska Workers’ Compensation Act in Fairbanks, Alaska, on May 8, 2008.  Attorney Jason Weiner represented the employee, and attorney Constance Livsey represented the employer and insurer (“employer”).  We heard this matter in a consolidated proceeding with the claim of a fellow worker, in AWCB Injury #200717127.
  Because these cases were consolidated for the limited purpose of litigating the “course and scope” issue only, and because there are slight factual differences in the two cases, we will issue separate decisions for the two claimants.  We held the record open to allow the employee to file a supplemental affidavit of attorney fees and legal costs, and to allow the employer to respond.  We closed the record when we next met, May 22, 2008.

ISSUES
1.
Did the employee suffer a compensable injury in the course and scope of his employment under AS 23.30.395(2)?
2.
Is the employee entitled to attorney fees and legal costs under AS 23.30.145?
CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE
While employed as an apprentice electrician by the employer at the Rock Creek Mine project on October 30, 2007, the employee suffered bronchial distress, anxiety, and insomnia as a result of fire and smoke exposure when the house in which he was sleeping with two other employees burned.
  One of the other employees, James McCarty, suffered injuries from the fire; and the third, Jeffrey Martin, died from smoke inhalation.
  The house had been rented by the employer to house its employees.
  The employer is the prime contractor for building the Novagold Resources, Inc., Rock Creek Mine and Mill Complex project, approximately seven miles outside Nome, Alaska.
  

According to the investigating report by the Nome police department, the fire was started by an eight-year-old boy, one of three neighborhood children playing that evening by the garage attached to the house where the employee slept.
  He apparently started the fire with his father’s cigarette lighter.
  After the fire started, the other two children attempted to put it out with shovelfuls of water from a puddle, and all three went inside the garage to check on it.
  Although the children believed it was out, the fire apparently continued to smolder and eventually set the garage afire.
  The only entrance to the house was through a door opening into the roughly finished garage,
 part of the house was sealed-up,
 and the employee and his companions were trapped inside.   

The employer completed a Report of Occupational Injury or Illness for the employee on November 1, 2007.
  The employer initially accepted liability for the injury, paying temporary total disability benefits from November 2, 2007 through November 15, 2007.
  The employer controverted all benefits on November 20, 2007, denying the condition arose in the course and scope of his work.
  The employee filed a Workers’ Compensation Claim dated December 17, 2007, claiming TTD benefits, a compensation rate adjustment, medical benefits, transportation costs, and a lump sum payment of $6,500.00.
  The employee filed an amended Workers’ Compensation Claim, dated February 14, 2008, claiming a variety of benefits.
  The employer filed two additional Controversion Notices and two Answers, both dated January 16, 2008 and March 6, 2008, denying all benefits.

The employee filed an Affidavit of Readiness for Hearing on his claims on February 14, 2008.  In a prehearing conference on January 30, 2008, the employee’s claims were consolidated for purposes of hearing with that of James McCarty, AWCB Injury No. 200717127, a fellow worker injured in the same fire.
   In the prehearing conference, the parties stipulated our initial hearing should decide only whether this is a compensable injury within the course and scope of the employee's work, and a hearing was set for the consolidated cases on this issue for May 8, 2008.

At the hearing on May 8, 2008, the employee testified he lives in Delta Junction, and was hired as an apprentice electrician at a lower wage than the others, and the employer-provided housing and food was an essential part of the wage package.  He testified he considered the work a remote site camp job.  He testified the employer initially placed him in a hotel room, but subsequently assigned him to the house with the employee.  He testified that he considered his work to be on-call, but that he did not expect to work outside of his normal shift.  He testified he had opted to take the employer’s $25.00 per day food allowance instead of eating at the restaurant contracted by the employer.  He testified it was not practical to attempt to arrange your own housing, because virtually everything was already claimed, and the employer had even needed to retain hotel rooms on an extended basis to house numerous employees who could not be put in longer-term housing.  He also testified the work and hours were very demanding, and he could not realistically have been able to go house-hunting, in any event.  

The employee testified that Martin had befriended the neighbor children, and Martin had commented that he had been a foster child and felt a good deal of affinity toward the children.  He testified Martin occasionally barbecued and shared food with the children, wanting to make sure they received some nutritious food.

The employee testified he had a cold the night of the fire, and was sleeping on the downstairs couch.  He testified he awoke when Martin called his name to warn of the fire.  He testified he went to the door, but the blast of hot air and fire from the garage pushed him back when he attempted to open the door.  He testified Martin and he yelled upstairs to the employee until he roused and ran down the stairway through the fire.  He testified the only possible way out was through the heavy plate-glass picture window, so he grabbed a heavy living room chair with which he had to strike the window repeatedly before it burst outward, and he could make his way out of the smoke.  He testified Martin was calling the fire department while he was trying to smash the window.  He testified Martin never made it out, but was apparently overcome by the smoke and perished.  The employee testified he has suffered a considerable degree of psychological difficulties following the fire, and has been undergoing care.

In the hearing on May 8, 2008, Mr. McCarty testified he lives in Oregon, but learned about the Rock Creek project while working at the Kensington Gold Mine at Juneau.
  He testified the employer provided transportation to Nome, and in Nome, the employer provided housing and provided meals at the “Purple Door” restaurant.  He testified the employer first housed him in a hotel room, but subsequently assigned him to a house with two other fellow-workers.  He testified the employer bussed its employees from Nome out to the work site for each shift.  He testified he was working for the employer seven days a week before the fire.

Mr. McCarty testified he was sleeping in his upstairs bedroom, when he was awakened by Martin and the employee calling to him from the first floor at some point after the fire got into the house.  He saw the fire in the stairway, so went to the window of his room, but it was small, and the drop to the ground was too far to be safe.  He then ran back to the head of the stairs, but flames were already in the stairway and thick smoke filled the upper portion of the passage.  He ran back to the window once again, but decided to run through the fire, only to find himself and the others trapped on the first floor because the fire had engulfed the garage and door, and there were no egress windows.  He testified that at some point he realized his hands were “melted.”  He testified they were trapped on the first floor, but the employee, after repeated efforts broke out the main floor picture window with a chair and escaped.  He testified he followed and fell out of the window onto the street.  He testified he remembered little else, but after a medevac, woke up in the Harborview Medical Center, in Washington. 

Mr. McCarty testified there was some racial animosity in Nome.  He testified he did not really know the neighbor children very well, but Martin had befriended them and sometimes gave them food.  He testified that the night of the fire, Martin had been grilling hamburgers and hotdogs, and sharing it with the three children later involved with the fire.  He testified he did not recall a fire alarm going off.  He testified the employer provided no security for the housing.  He testified that if the employer had not provided the housing, he could not have afforded to take the job.  He testified the employer provided the option of eating at the restaurant or of receiving a per diem food allowance, but that he stayed with the convenience of eating at the restaurant.  Mr. McCarty testified the owners of the rental house had no insurance on the property, the employer had denied worker’ compensation insurance, and his medical bills were unpaid.

John Niggemyer testified he is the Camp Manager for the employer.  He testified he was the person responsible for renting housing for the employer’s workforce in Nome, and he arranged rental of the house used by the employee.  In response to questioning, Mr. Niggemyer testified he did not check the egress to the rental units, nor other safety features.  He testified that housing is in very limited supply in Nome, and that employer-provided housing was part of the employment agreement. He testified that some employees managed to find housing for themselves.  He testified the employee’s worked in either a day shift, or a night shift.  He testified he drove the employer’s bus to bring the employees to and from the mine site.  Mr. Niggemyer testified that he had been called when the fire broke out, and arrived to find the house engulfed in flames.

Charles Layton testified he is the employer's Safety Manager and Human Resources Manager.  He testified the employee was on hourly shift worker, and did not work on-call.  He testified there was no housing at the mine site, and housing in Nome area was in very short supply.  He testified the employer secured housing for its employees.  He testified the employees were paid for their travel time to and from the mine site.  Mr. Layton testified the employer was not responsible to make the neighborhood safe, but that the employer had anticipated no hostility from the community.  He testified that some employee’s managed to arrange their own housing in Nome.

Officer Byron Redburn testified he had been a police officer for the city of Nome for 18 years.  He testified that he was the investigating officer for the house fire in which the employee was injured.  He testified Nome has a population of roughly 4000 and is a “wet” community.
  He testified housing is very tight in the community, and it is hard to find housing for police officers.  He testified that the community got along well with the people living in the employee’s house.  Officer Redburn testified that in his investigation he found three juveniles involved in the fire: one had started the fire, and the other two had attempted to put it out.  He testified the juveniles left the area believing the fire was out, but that within two hours the garage was on fire.  He testified the juvenile who started the fire had been referred to the juvenile justice authorities, and that he did not know the specific outcome of that referral.

In the hearing on May 8, 2008, and in his brief, the employee argued that, consistent with the plain language of the statute, his injury arose out of and in the course of his employment.  He argued the employer had provided the housing specifically to give him a place to eat and sleep while working on the mine and milling facility project.  He argued he was engaged in the employer sanctioned activity of sleeping at the employer-provided rental house facility when he was injured.  Under the Alaska Supreme Court rationale in LaSuer-Johnson v. Rollins-Burdick Hunter,
 the employee argued the employer should be liable based on the statutory language.

The employee additionally argued that he was, in reality, working at a remote site in a small, isolated rural community cut off from the road system, which limited his options for normal housing and normal personal life.  He argued that his injuries did not result from personal quarrels or personal health problems, but were a direct result of the limited options and relatively dangerous housing supplied by the employer.  He argued that under the Alaska Supreme Court rationale articulated in Doyon Universal Services v. Allen, 
 that everyday activities that are normally considered non-work-related are deemed a part of a remote site employee’s job for workers’ compensation purposes, because the requirement of living at the remote site limits the employee’s activity choices.  The employee argued he is in desperate need of his workers compensation benefits, and that these benefits should be awarded.

In the hearing on May 8, 2008, and in its brief, the employer argued the employee’s injury arose from intentional arson, and was not a compensable work-related event.  It argued the employee was living in a standard residence within a residential neighborhood of the City of Nome, and not in an employer’s camp, bunkhouse, or dormitory.  It argued Nome is the oldest city in Alaska, incorporated in 1901, provides the normal amenities of urban life, and is not a remote site within the meaning of workers’ compensation law. It argued the employee was away from his worksite, off-duty, and engaged in personal activities when the neighboring juveniles started the fire.  It argued that nothing about the work itself increased employee’s risk of fire, and no action by the employer facilitated the fire.  It argued that the employee’s relation to the perpetrators of the fire was strictly personal.  Under the Alaska Supreme Court rationale in Temple v. Denali Princess Lodge,
 it argued the employee’s injury is not compensable because the employer's sole role was providing a place where the harm could be staged.  

The employee filed an affidavit at the hearing, requesting attorney fees and legal costs.  He requested that we permit him to supplement his affidavit of fees for the final work done in preparation and presentation of the hearing.  The employer objected that the request for fees and costs had not been filed timely, or according to the regulations.  Noting that the employee's attorney was appearing before us for the first time, we orally granted the employee an opportunity to fully supplement his request for attorney fees; and we provided an opportunity for the employer to examine and object to the employee's claimed fees and costs.

The employee filed the updated affidavit for attorney fees and legal costs on May 12, 2008.  In his affidavits, the employee itemized 51.3 hours of attorney time at $250.00 per hour, 3.1 hours of paralegal assistant costs at $100.00 per hour, and $41.85 in other legal costs.
  The employee requested that we award the actual fees and costs incurred in the presentation on his claim, and that we award the statutory minimum attorney fees under AS 23.30.145(a) for any additional benefits awarded in the future.

The employer filed an Employer's Opposition to Employees Request for Award of Attorney Fees, dated May 14, 2008, arguing that the employee’s claim is not compensable and that no fees and costs should be awarded.  It also argued that if the claim is found compensable, our decision would award no specific benefits and be essentially interlocutory, and that an award of attorney fees would be premature.  It additionally argued that little work was actually required to present this case, the discovery was largely supplied by the employer and there was a great deal of duplication of effort between this and companion case presented in the consolidated hearing.  Because the employee’s counsel is new to this field of the law, it argued no more than $175.00 per hour should be awarded.  It argued the employee should be awarded no more than statutory minimum attorney fees. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
DID THE INJURIES ARISE IN THE COURSE AND SCOPE OF WORK? 

The Alaska Workers' Compensation Act (Act) defines "injury" and "arising out of and in the course of employment."  AS 23.30.395(24) provides, in part:  
"injury" means accidental injury or death arising out of and in the course of employment, and an occupational disease or infection that arises naturally out of the employment or that naturally or unavoidably results from an accidental injury . . . and further includes an injury caused by the willful act of a third person directed against an employee because of the employment."
AS 23.30.395(2) provides:

"arising out of and in the course of employment" includes employer-required or supplied travel to and from a remote job site; activities performed at the direction or under the control of the employer; and employer-sanctioned activities at employer-provided facilities; but excludes . . . activities of a personal nature away from employer-provided facilities;

Under the Alaska Workers' Compensation Act, an employer is required to pay compensation to an employee who suffers an injury “arising out of and in the course of employment,” regardless of fault.  An injury has arisen “out of and in the course of employment” if it occurred during (1) “employer-required or supplied travel to and from a remote job site”; (2) “activities performed at the direction or under the control of the employer”; or (3) “employer-sanctioned activities at employer-provided facilities.”  Injuries that have both work-related and non-work-related causes are deemed compensable
 if a work-related incident or condition was “the substantial factor” in causing the injury.
  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the claimed treatment or disability benefit and employment.
  This presumption continues during the course of recovery from the injury and disability.
  Also, a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  
In the instant case, the employee testified concerning his work north of Nome, his employer-provided housing, the nighttime conflagration of that housing, and the injuries he suffered.  His testimony is largely consistent with the rest of the evidence in the record.  The employee asserted he was injured while using the employer-provided facility in the way that the employer intended and sanctioned.  The employer initially paid benefits, but subsequently denied them.  The employee claimed his injury arose in the course and scope of his work, within the meaning of AS 23.30.395(2), and that he is entitled to continuing benefits.  

Following the Court's rationale in Meek, we must apply the presumption of compensability from AS 23.30.120(a)(1) to this claim for additional benefits.  We find the employee’s testimony and the confirming evidence from the record are sufficient evidence to raise the presumption that his injuries arose within the course and scope of his work, and that he is entitled to the benefits he claims under the Alaska Workers’ Compensation Act from that day continuing.  

AS 23.30.010(a), provides, in part: “. . . A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment.”  There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the employee does not suffer work‑related injury; or (2) eliminating all reasonable possibilities that the injury is work‑related.
 "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
  

The employer argued the record shows the employee’s work was not at a “remote site” within the meaning of Alaska case law, and that his injuries arose while he was away from his work, engaged in personal activities.  It argued the employee’s injury occurred as a result of intentional arson, and that the employee’s relation with the arsonist was personal, not work-related. We find the employer’s assertions and evidence, unweighed and viewed in isolation, is substantial evidence, sufficient to rebut the presumption of work-related compensability of the employee’s claim.

Once the employer produces substantial rebuttal evidence, the presumption of continuing compensability for the claimed benefits drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."
  AS 23.30.010(a), provides, in part:
. . . When determining whether or not the death or disability or need for medical treatment arose out of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment.  Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.

The Alaska Supreme Court decades ago defined the quantum of “substantial” in its decision Kessick v. Alyeska Pipeline Serv. Co., 
  in the context of workers’ compensation as such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.
  We interpret “the substantial cause” of AS 23.30.010(a) in light of the long line of Alaska Supreme Court cases interpreting “substantial” to mean a quantum of evidence a reasonable person could believe sufficient to assign responsibility for causation.
  We interpret “the” substantial cause in the language of AS 23.30.010(a), in relation to other substantial causes, determining if the employment-related injury is the substantial cause which brings about the disability or death or need for medical treatment.

The parties tenaciously argued whether or not Nome is a “remote site” for purposes of Alaska workers’ compensation law.  Nevertheless, this question appears to be one which may not be meaningfully answered in the abstract.  We note that the Alaska Supreme Court recognized that Airport Mancamp at Valdez,
 Alaska, could be a location triggering the “remote site doctrine” in its decision in Doyon Universal Services v. Allen.
 but the Court declined to apply the remote site analysis to the same location in Norcon v. Seibert.
 

In Norcon v. Seibert, the Court reasoned:  

[Seibert’s widow] concludes that because Norcon provided food and shelter, Kenneth was at a “remote site.” She contended that had Kenneth's ventricular fibrillation occurred in Anchorage, he would have had a better chance of recovery, because he could have been defibrillated earlier. Evidence was presented at the hearing concerning the timing of medical attention given. However, the Board did not address this issue. It determined that the claim was compensable based on its decision that Dr. Allan's and Dr. Scheidt's testimony was “inconclusive, contradictory, and doubtful.” We conclude that the “remote site” theory is inapplicable in this case. The principle behind the “remote site” theory is that because a worker at a remote site is required, as a condition of employment, to eat, sleep and socialize on the work premises, activities normally divorced from his work become part of the working conditions to which the worker is subjected.  Anderson v. Employers Liab. Assurance Corp., 498 P.2d 288, 290 (Alaska 1972) (remote site employee, subject to call at any time, injured in a pole-climbing contest on the employer's premises). “For these reasons many courts have concluded that when an employee is working in a remote area far from family and friends and the normal recreational outlets available to the working man, his recreational activities become an incident of his employment.” Id. (footnote omitted). See also, Sokolowski v. Best W. Golden Lion Hotel, 813 P.2d 286, 291 n. 4 (Alaska 1991) (court distinguishes the remote site situation from the more usual employment where employees have fewer constraints in their choices for after-work activity). Getting ready for work is not an activity choice made as a result of limited activities offered at a remote site. It is an activity that most employees engage in before they go to work, regardless of their location. Therefore, it does not fall within the parameters of the “remote site” theory.

In Doyon Universal Services v. Allen, the Court clarified:

Doyon contends that the "remote site" doctrine is inapplicable here in light of the first footnote in Norcon, in which we held that a fatal cardiac arrest suffered by a worker while showering at a remote site "does not fall within the parameters of the 'remote site' theory" because "[g]etting ready for work is not an activity choice made as a result of limited activities offered at a remote site.  It is an activity that most employees engage in before they go to work, regardless of their location. [Fn. 33]" Id. The principle implicit in the result described in this footnote is reflected in our analysis in the instant case: For the "remote site" doctrine to attach, the employee's activity choices must be limited by the remote site and that limitation must play a causal role in the employee's injury.  For example, if we were confronted with a case similar to Norcon in which an employee's heart attack was caused by him or her being hit with a sudden burst of cold water while in the shower, we would conclude that the employee's limited choice of showers at the remote site contributed to his or her injury, and that the remote-site doctrine therefore applies.
  

In Doyon Universal Services v. Allen, the injury occurred while the employee ate at the cafeteria of his North Slope camp.  The Court applied the presumption analysis from AS 23.30.120, and clearly articulated the test related to remote locations:

Under the Alaska Workers' Compensation Act, an employer is required to pay compensation to an employee who suffers an injury “arising out of and in the course of employment,” regardless of fault. An injury has arisen “out of and in the course of employment” if it occurred during (1) “employer-required or supplied travel to and from a remote job site”; (2) “activities performed at the direction or under the control of the employer”; or (3) “employer-sanctioned activities at employer-provided facilities.” . . .  Because of the unique situation that remote worksites present, we have adopted a particularly expansive view of “work-connectedness,” which we have articulated in the now-familiar “remote site” doctrine. The crux of this doctrine is that everyday activities that are normally considered non-work-related are deemed a part of a remote site employee's job for workers' compensation purposes because the requirement of living at the remote site limits the employee's activity choices. . . . [B]ecause a worker at a remote site is required, as a condition of employment, to eat, sleep and socialize on the work premises, activities normally divorced from his work become part of the working conditions to which the worker is subjected. . . . Here, Allen's act of eating the Brussels sprouts was a direct consequence of the limitations of working at a remote site. It is undisputed that the only food available on the premises was at the employer-provided cafeteria. Allen therefore had no personal choices as to where he should eat; he also had no access to a restaurant, grocery store, or kitchen facilities for his personal use. Unlike eating at home, Allen had little or no choice as to what he could eat, how it would be prepared, who would prepare it, or the quality of the ingredients. The limits placed on Allen's choices are further evident in the fact that he does not cook or eat Brussels sprouts at home; rather, the only vegetable dish he prepares is Costco's “California Blend,” which contains corn, string beans, lima beans, broccoli and cauliflower. Because Allen's act of eating the Brussels sprouts was “an activity choice made as a result of limited activities offered at a remote site,” it is precisely the type of activity the “remote site” doctrine was meant to cover.

In a 2004 Alaska Law Review article, Joseph Kalamarides, Esq., astutely analyzed the Court’s holding in Doyon Universal Services v. Allen in light of the Alaska Legislature’s 1982 amendments concerning "arising out of and in the course of employment," above cited as AS 23.30.395(2).  In his law review article, Mr. Kalamarides noted:

Legislative attempts to narrow the application of Alaska’s remote site doctrine do not appear to have altered the courts’ approach to the issue.  Instead, the doctrine is alive and well in Alaska.   Rather than diminishing the reach of the doctrine, courts have instead applied the remote site analysis within the framework of the statutory amendment, by absorbing this analysis into the inquiry of whether an employee’s activities are an “employer sanctioned activity.

In Doyon Universal Services v. Allen the Court found the isolation of Allen’s work at the employer’s North Slope camp restricted and channeled his eating, and that the food he consequently ate resulted in compensable intestinal blockage.  The Court held that Allen’s everyday activity of eating, normally considered non-work-related, was a part of his job for workers' compensation purposes because the requirement of living at the remote site limited his activity choices in a way that injured him. 
This rationale is consistent with the Court’s finding that isolated locations do not trigger compensability if the injury is not actually related to the isolation of his work: In Norcon v. Seibert the Court found the employee’s heart attack was a personal health issue, not affected by his location or activity at the time of death; in Temple v. Denali Princess Lodge,
 the Court found the violence associated with a lovers’ triangle (imported from Anchorage) was unrelated to the activity limitations of the isolated work location.  Based on the Courts’ rationale in Doyon Universal Services v. Allen and Norcon v. Seibert, for purposes of workers' compensation, we conclude that everyday activities normally considered non-work-related are deemed a part of an employee's job at a remote site if the requirement of living at the site limits activity choices in a way that is relevant to the injury.  
In the instant case, we find the hearing testimony and evidence in the record are consistent that the market for housing in the Nome area was very limited, and that the employer found it necessary to secure and provide housing for its workforce during the course of the Rock Creek project.  Although there is some evidence that some employees managed to arrange their own housing, the evidence is clear that independently-secured housing was an anomaly.  The evidence is uniform that the employee was assigned housing provided by the employer.  Based on the preponderance of the evidence, we find the isolated location of the employee’s work severely limited his choice of housing and sleeping accommodation.  Based on the preponderance of the available evidence, we find the employee slept in an employer provided facility.  Based on the consistent evidence in the record, we find the employee was using the facility on the night of the fire for the purpose intended by the employer: sleeping and residence.  In accord with the Court’s rationale in Doyon Universal Services v. Allen, we find the employee was injured in the course of an employer sanctioned activity. 

As noted above, employees are entitled to receive workers' compensation whenever they suffer injury arising out of and in the course of their employment.  Injuries that have both work-related and non-work-related causes are deemed compensable if a work-related incident or condition was “the substantial factor” in causing the injury. 

The employer asserts the employee’s injuries resulted from intentional arson by an eight-year-old neighbor, unrelated to the employee’s work.  Setting aside the question of whether a child can have the requisite intent to commit arson, we find the record does not provide any significant evidence revealing what, if any, intent the child had that night.  Although a child playing with fire is a very disturbing situation, and perhaps all too frequent, it rarely comes to such tragic consequences.  

Our inquiry, under AS 23.30.010(a) is to determine the substantial cause of the employee’s injuries and disability.  We find a house fire of the sort suffered by the employee would have a great number of identifiable causes.
  What is more to the point, a house fire does not necessarily injure anyone.  We find the record clearly shows this house was somewhat unusual: with only one door, and that leading into the garage, no direct exits to the outdoors, no alternate exits, no emergency exit windows, no egress from the second floor, and a partially-sealed exterior.  This house proved to be a literal deathtrap for Mr. Martin.  Based on our consideration of the available record, we find the structure and state of the house prevented any reasonable emergency escape, and trapped the employee, exposing him to the fire.  We find the unique nature of this house was the substantial cause of the employee’s injuries and disability.

We find the employee suffered injury and disability arising out of, and in the course of, employment, within the meaning of AS 23.30.395(2), AS 23.30.395(24), and AS 23.30.010(a).  We conclude his claim is compensable.

II.
ATTORNEY FEES AND LEGAL COSTS 

AS 23.30.145(b) provides:

If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with our approval.  In this case, we find the payment of the benefits claimed by the employee, was resisted by the action of the employer.
  The employee seeks an award of attorney's fee and legal costs under subsection AS 23.30.145.  We found the employee’s claim compensable under AS 23.30.010.  Consequently, we can award fees and costs under AS 23.30.145(b).
  

Subsection .145(b) requires the award of attorney fees and costs to be reasonable. The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held that our attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  We consider the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, when determining reasonable attorney fees for successful prosecution of claims.
    

In light of these factors, we have examined the record of this case. The employee filed affidavits of attorney fees and legal costs, itemizing 4.1 hours of attorney time at $250.00 per hour, and .5 hours of paralegal assistant costs at $100.00 per hour.
  The listed hours total $1,025.00 in attorney fees and $310.00 in paralegal costs.  We note the claimed hourly rate of $250.00 is within the reasonable range for employees’ counsel in other cases.
  Having considered the nature, length, and complexity of the services performed, the resistance of the employer, and the benefits resulting to the employee from the services obtained, we find the total claimed attorney fees and legal costs are reasonable for the successful prosecution of this claim.  We conclude the employee is entitled to the claimed fees for his attorney, and the claimed costs, under AS 23.30.145(b). 

Additionally, the employee requests statutory minimum attorney fees under AS 23.30.145(a).  We note that the specific benefits claimed may not be resolved by this decision.  AS 23.30.145(a) guarantees a minimum attorney fee on any benefits eventually secured.  We find the issue of additional attorney fees under this subsection is premature.  We will retain jurisdiction over this issue, pending resolution of the claim. 

III.
PROCEDURE ON THE EMPLOYEE’S CLAIM 

The employee filed claims for a number of specific benefits under the Alaska Workers’ Compensation Act, and filed an Affidavit of Readiness for Hearing, requesting a hearing on the merits of his claim for the various benefits.  At a prehearing conference, the parties agreed to limit the May 23, 2008 hearing to the issue of course and scope.  This decision and order may, or may not, resolve disputes over the specific benefits claimed.  The employee’s right to have his specific claimed benefits heard is still pending, as a result of his Affidavit of Readiness for Hearing.  Accordingly, we will refer this claim to Board Designee Melody Kokrine to arrange a prehearing conference with the parties, in order to set a hearing on the employee’s unresolved benefit claims in accord with 8 AAC 45.070(c).

ORDER

1.
The employee’s injury arose in the course and scope of his work, under AS 23.30.395(20) and AS 23.30.395(24), and his claim is compensable under AS 23.30.110.  
2.
The employer shall pay the employee $1,025.00 in attorney fees and $50.00 in paralegal costs, under AS 23.30.145(b).  

3.
We retain jurisdiction over possible attorney fees under AS 23.30.145(a), pending resolution of the employee’s claim.

4.
We refer this matter to Board Designee Kokrine to arrange a prehearing conference with the parties, in order to set a hearing on the employee’s unresolved benefit claims in accord with 8 AAC 45.070(c).  We retain jurisdiction to decide the remaining benefit claims.

Dated at Fairbanks, Alaska this 3rd day of June, 2008.





ALASKA WORKERS' COMPENSATION BOARD







/s/ William Walters                             






William Walters,






     
Designated Chairman







/s/ Jeff Pruss                  







Jeffrey P. Pruss, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of DANIEL R. LISENBURY employee / applicant; v. ALASKA MECHANICAL, INC., employer; WAUSAU UNDERWRITERS INSURANCE, insurer / defendants; Case No. 200717787; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on June 3rd, 2008.






Laurel K. Andrews, Admin. Clerk III 
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