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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	MARILYN A. COPPE, 

                                                   Employee, 

                                                     Petitioner,
                                                   v. 

MICHAEL A BLEICHER M.D. 
& LAURIE BLEICHER M.D.,

                                                  Employer,

                                                   and 

LIBERTY NORTHWEST INSURANCE CO.,

                                                  Insurer,

                                                     Respondents.
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	INTERLOCUTORY 

DECISION AND ORDER

ON RECONSIDERATION

AWCB Case No.  200324759
AWCB Decision No.  08-0105
Filed with AWCB Anchorage, Alaska

on June 11, 2008


We heard the employee’s Petition for Reconsideration of our decision ordering a second independent medical evaluation (“SIME”) in Fairbanks, Alaska, on June 4, 2008, on the basis of the written record.  Laura Waldon represented the employee.  Attorney Jeffrey Waller represented the employer.   We heard this mater with a two-member panel, a quorum under AS 23.30.005(f).  The employer filed an Opposition, and we closed the record to consider the Petition for Reconsideration when we met on June 4, 2008.

ISSUE

Shall we reconsider our May 14, 2008 decision ordering an SIME examination, AWCB Decision No. 08-0090, under AS 44.62.540?

CASE HISTORY AND SUMMARY OF THE EVIDENCE
In our May 14, 2008 decision we discussed the evidence and case history of the employee’s claim as follows, in part:

The employee completed a Report of Injury or Occupational Illness on August 26, 2005, indicating she injured her shoulders, arms, wrists, hands, low back, and knees with repetitive motion, while working as a secretary for the employer on or about October 3, 2003.
  On October 3, 2003, the employee sought treatment from Robin Galloway, M.D, who diagnosed rhinitis and bronchospasm related to environmental exposure at work, and prescribed medication.
  On July 30, 2003, David Hemry, M.D., had administered a battery of skin tests, but found no allergies.
  The employee was seen by several numerous other medical and psychological practitioners.   The employer filed a Controversion Notice dated November 8, 2005, denying benefits under the Alaska Workers’ Compensation Act.
  By 2006, the employee was under the care of chiropractor James Pizzadili, D.C., and naturopathic physicians Michael Ellenberg, N.P., and Jason Harmon, N.P., who ordered laboratory tests, which indicated elevated lead and nickel levels,
 and then provided chelation therapy.
  

At the employer’s request, orthopedic surgeon D. Bryan Laycoe, M.D., evaluated the employee on April 15, 2006.
  In his report, Dr. Laycoe indicated the employee offered multiple pain complaints related to the back, neck, right arm, knees, ankles, wrists, and hands, as well as severe recurrent depression.
  However, Dr. Laycoe could find medical cause for these pains.
  He felt that treatment of her depression and sleep disorder may alleviate her pain symptoms.

At the employer’s request, psychiatrist Eric Goranson, M.D., evaluated the employee on February 12, 2007.
  In his report, Dr. Goranson indicated the employee did not display the symptoms of depression.
  He diagnosed the employee with a somatization disorder.

The employee saw Gunnar Heuser, M.D., who practices in “neurotoxicology” in California on April 3, 2007.  Dr. Heuser noted symptoms of impaired memory and cognitive functions, chronic pain, shortness of breath, chronic fatigue, depression, and insomnia.
  Dr. Heuser diagnosed her to be suffering fibromyalgia.
  He additionally found evidence of neurotoxic exposure and the impairment of multiple functions in connection with her work environment, and tentatively diagnosed her to be suffering from sick building syndrome.

At the employer’s request, toxicologist Brent Burton, M.D., examined the employee’s medical records on July 23, 2007.   In his report, Dr. Burton indicated there was no evidence the employee suffered any toxic exposure at work.
  He felt that heavy metal exposure could not cause the various symptoms reported by the employee.
  He felt the employee’s persisting symptoms were psychologically based, and not related to his work.
  He agreed with Dr. Goranson’s diagnosis of somatoform disorder.
  

At the employer’s request, allergy and immunology specialist Emil Bardana, M.D., evaluated the employee on August 6, 2007.  In his report, Dr. Bardana noted the employee’s records had no evidence of allergy or toxic reactions to her work.
  He felt the employee had the capacity to return to her work.

The employee filed Workers’ Compensation Claims dated November 16, 2005 and November 28, 2006, requesting permanent partial impairment (“PPI”) benefits, medical costs, transportation costs, a reemployment evaluation, permanent total disability (“PTD”) benefits, penalty, interest, and a finding of frivolous and unfair controversion.
  The employer filed Controversion Notices dated November 8, 2005; December 1, 2005; May 3, 2006; December 18, 2006; January 26, 2007; May 4, 2007; denying the employee’s claims.

The parties discussed having an SIME in a prehearing conference on December 5, 2007. . .  the SIME dispute was set for a hearing on April 23, 2008.
 

In the hearing, and in its brief, the employer’s attorney argued the opinions of the employee’s physician Dr. Heuser, and the employers physician Dr. Burton are in dispute over whether or not the employee suffered toxic exposure at work, and whether that exposure resulted in the symptoms she reports.  Accordingly, the employer argued we should order an SIME under AS 23.30.0954(k).

In the hearing, the employee’s representative indicated the employee would now agree to an SIME, but that the SIME must take place in Anchorage.  The employer’s representative asserted the employee was undergoing a cyst removal by Dr. Pizzadili and could not travel right now, and that there is evidence in the record that she should not travel in the future.  She asserted that she had a list of local physicians that could perform the evaluation.  Upon questioning, the employee’s representative could not identify what medical evidence or report restricted her travel.

In our May 14, 2008 interlocutory decision, we found the record contained conflicting opinions between the employee’s attending physicians, Dr. Galloway, Harmon, Ellenburg, and Heuser, and the employer’s EME physicians, Drs. Layton, Goranson, Bardana, and Burton concerning the nature and extent of the employer’s work injury and its relation to her medical condition, the necessary treatment her condition, whether she suffers any physical incapacity, and the degree of permanent impairment, if any.
  We found no evidence in the employee’s records to indicate that she is in any way restricted from travel on a permanent basis.
  We noted that the employee traveled to California to be evaluated by Dr. Heuser last year.
  Based on the preponderance of the available evidence, we could not find the employee is permanently restricted form reasonable travel.
  We ordered the employee to attend an SIME with toxicologist Thomas G. Martin, M.D., in Seattle.

On May 20, 2008, the employee filed a Petition to Reconsider, under AS 44.62.540, our May 14, 2008 decision and order.
  In the Petition, the employee provided an eleven page history of her medical care and her litigation concerning her claim.  She argued the reports of the employer’s EME physicians should be stricken from the record for bias.  She asserted there could be no dispute of Dr. Heuser’s opinion, based on Dr. Burton’s report, because Dr. Burton never actually examined her or interviewed her.  Nevertheless, the employee indicated she is willing to undergo an SIME, if the examination is held in Anchorage.  In the Petition she asserted she is not well, and not suited to long-distance travel.   In support of this, she cited a disability rating done on March 31, 2008, and a letter dated April 30, 2008 from Dr. Pizzadili, restricting her travel.

In his impairment rating of the employee, Dr. Pizzadili indicated he utilized the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th [sic] ed.
  Although Dr. Pizzadili is a chiropractor, he rated the employee on a rather broad variety of medical grounds, assigning her a 40% permanent partial impairment (“PPI”) of the urinary system, 29% PPI based on her mental status, and 19% PPI based on a gait disorder.
  He combined these ratings, indicating she suffered an 88% whole person impairment. The report did not address her ability to travel.

In a letter to the Alaska Workers’ Compensation Division, dated April 30, 2008, Dr. Pizzadili asserted that the employee’s health had declined over the past several years and that it is critical that any SIME examination take place in Anchorage.
  Although she has traveled out of state in the past, her condition had declined since that time, and travel for this purpose would “pose a threat to her health and well-being.”
 

Along with the Petition, the employee also attached resumes of two suggested examiners to the perform the SIME in Anchorage.  One resume was for Betty J. Buchan, Ph.D. (in Epidemiology), D.F.T.C.B. (Diplomate, Forensic Toxicologist Certification Board), an Assistant Professor of Public Health at the University of Alaska, Anchorage.  The second was for Riki Ott, Ph.D., (in Fisheries, effect of heavy metals on benthic invertebrates), listing Ms. Ott as an “author, public speaker, and marine toxicologist.

On May 29, 2008, the employer filed an Opposition to Employee’s Request for Reconsideration of AWCB Decision No. 08-0090.
  In the Opposition, the employer argued Dr. Pizzadili’s PPI rating report was in existence before the hearing on the SIME, but the employee failed to produce it, and that the report did not restrict the employee’s travel, in any event.  The employer also argued Dr. Pizzadili’s April 30, 2008 letter failed to produce any specific medical evidence of how travel to Seattle would be harmful to the employee.   
FINDINGS OF FACT AND CONCLUSIONS OF LAW
The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:

(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . .

The employee requests that we reconsider our decision under AS 44.62.540.  In response to the employer’s petition, we have examined the record of this case, including the hearing testimony, and our decision.  
The employee argues in her Petition that we should strike the reports of the employer’s various physicians from the record because of their bias.  She argues Dr. Heuser’s opinion should not be called into question by the report of Dr. Burton, because Dr. Burton neither spoke to her nor examined her.  She argues she is not able to undertake a lengthy journey to undergo an SIME, referring to the April 30, 2008 letter from her physician, Dr. Pizzadili, restricting her travel.

Regardless of what opinion an opposing party (or the Board) may have of the independence or balance of the report by an employer’s physician, AS 23.30.095(e) gives employer’s the specific right to have examinations of a claimant performed by a physician of the employer’s choosing.
  We do not have a basis to remove the reports of the employer’s physicians from the record.

Although the employee argues Dr. Burton’s report should be given little weight because he neither spoke to the employee nor examined her, AS 23.30.095(k), the statute that authorizes SIME’s, does not address the weighing of evidence, it simply requires the identification of conflicting opinions to trigger an SIME.
  Whatever weight we may give the opinions of either Dr. Heuser or Dr. Burton, it is clear that the opinions are in conflict.

An SIME must be performed by a physician on our list, unless we find our list does not include an impartial physician with the specialized training, qualifications, or experience needed.
  Based on the medical record, we found a physician trained in toxicology would be best suited to perform this examination.  We find that our list has no toxicologists in Alaska.  The nearest toxicologist on our list is Thomas G. Martin, M.D., in Seattle.  In our May 14, 2008 decision, we selected Dr. Martin from the SIME list.    

In her Petition, the employee again objects that she is not suited to travel.  The reasonableness of travel is a very significant concern for us in our decisions regarding SIME’s,
 and this point was forcefully reiterated by the Alaska Supreme Court recently in Thoeni v. Consumer Electric Services.
  At the employee’s request, we have again reviewed the record for travel restrictions imposed on the employee, and take note of the letter from her treating physician, Dr. Pizzadili.  The only recent evidence in the record concerning her ability to travel is contained in that letter.  In the absence of any significant recent relevant evidence in the record, we will exercise our discretion to reconsider and modify our May 14, 2008 SIME order.  

Although the employee has offered two suggestions for us to consider as SIME examiners, we find that neither of the suggested names are on our list of SIME physicians.  Nevertheless, based on the available record, we find that an SIME evaluation of the employee’s condition based on a review of the full medical record of this case by our SIME physician Dr. Martin would prove useful, and potentially assist in the resolution of the employee’s claims.  Under AS 44.62.540, we will alter our order and, in light of her asserted debilitation, not require the employee to travel to Seattle.  Accordingly, we will grant the employee’s Petition for reconsideration in that respect.  In all other respects, we find no basis on which to alter the findings and conclusions of our May 14, 2008 decision and order.  

ORDER

1.
The employee’s Petition to Reconsider, under AS 44.62.540, is granted, in part.  We will request Dr. Martin to conduct an SIME evaluation of the employee based on a review of her medical records. The employee will not be ordered to travel to Seattle to undergo a physical examination with Dr. Martin.  

2.
In all other respects, AWCB Decision No. 08-0090 (May 14, 2008) remains in full force and effect.

Dated at Anchorage, Alaska on June 11, 2008.
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Janet Waldron, Member

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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