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	JO RAE MCKENZIE, 

                            Employee, 

                                  Respondant, 

                                                   v. 

ASSETS INC.,

                             Employer,

                                                   and 

COMMERCE AND INDUSTRY 

INSURANCE CO.,

                              Insurer,

                                   Petitioners.  
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	FINAL DECISION AND ORDER

AWCB Case No.  200601998
AWCB Decision No. 08-0109 

Filed with AWCB Anchorage, Alaska

on June 11, 2008


The Alaska Workers’ Compensation Board (“Board”) heard the employer’s petition to dismiss on May 14, 2008 at Anchorage, Alaska.  Non-attorney representative Laura Waldon represented the employee (“employee”).  Attorney Colby Smith represented the employer and insurer (“employer”).  The record closed at the hearing’s conclusion.  


ISSUE
Whether to dismiss the employee’s claims for failure to cooperate with discovery.  


SUMMARY OF THE EVIDENCE
The following summation of facts is limited to those necessary to decide the narrow issue before us, listed above.  We incorporate by reference the facts as summarized in our prior decisions in McKenzie v. Assets Inc., AWCB Decision Nos. 07-0026 (February 16, 2007) (McKenzie I);  07-0068 (March 30, 2007) (McKenzie II);  07-0368 (December 7, 2007) (McKenzie III); and 08-0044 (McKenzie IV).  

We most recently summarized the pertinent procedural facts in our decision in McKenzie IV:  the employee, while working for the employer as a life coach, slipped on ice on February 25, 2006, while assisting a client.  Thereafter, the employee filed a Report of Injury claiming injuries to her knees, hands and right shoulder.
  The employer accepted the injury and began paying benefits.  

In McKenzie I, issued February 16, 2007, the Board denied the employee’s petition for review of a Board Designee’s denial of a protective order, finding that the Board Designee did not abuse her discretion in ordering the employee to sign medical, unemployment, Department of Labor and employment records releases.  The Board ordered:  “the employee shall sign these releases and deliver them to the employer within ten (10) days of receiving this Decision and Order.”  Apparently, the employee did eventually sign the release by the November 15, 2007 prehearing conference.
  

The employer originally sought medical records for two years prior to the 2006 injury date.  Through its general information, and public information available via the Workers’ Compensation Division, the employer learned that the employee also has an open claim with the employer relating to her knees, with an injury date of January 28, 2003.  The employer now seeks a medical records release only back to January 28, 2001 (two years prior to the earlier knee injury).  At a prehearing held on February 7, 2007, Workers’ Compensation Officer Kristy Donovan held:  

Mr. Smith is requesting that Ms. McKenzie sign a medical release dating back to 2001.  Mr. Smith states he is entitled to a medical release that dates back two years prior to the first injury or treatment to the injured body party.  Ms. McKenzie had a prior injury in 2003 to her knee.  Ms. Waldon states that Mr. Smith already has all the medical information and does not need another release.  Chair explained to Ms. Waldon that based on case law, Mr. Smith is entitled to a release going back to 2001 based on her prior injury of 2003.  Chair ordered Ms. McKenzie to sign the medical release sent to Ms. McKenzie by Mr. Smith.  Ms. Waldon states the medical release was signed under duress and that it will be mailed to Mr. Smith.  Ms. Waldon states she will be appealing my decision to the workers’ compensation board.  Parties agree to go ahead and set the hearing for the appeal today at the PH.  The Chair at the PH gave Ms. Waldon copies of Granus and Smith today.  These are the two decisions the chair relied on.  

Parties agree on a hearing date of March 14, 2007.  Briefs will be due March 6, 2007.  Parties are reminded that briefs must also be served on the opposing party on March 6, 2007.

Order:

Parties will proceed in accordance with this prehearing conference summary.  Parties stipulated to an oral hearing on March 14, 2007, limited to 10 minutes per side, a total hearing time of 20 minute, only on the appeal the prehearing officer’s decision regarding a medical release as noted above. They stipulated to waive their right to have witnesses testify at hearing. Evidence and medical records may be submitted in accordance with 8 AAC 45.120 and 8 AAC 45.052.
At the March 28, 2007 hearing, Ms. Waldon argued that the employee has executed releases, and the employer is the same for the 2003 injury and 2006 injury, so the employer already has all the medical documents.  Mr. Smith  argued that even though they know of the 2003 injury, they cannot legally use the records without a valid release.  Furthermore, the only releases provided to the employer were marked “under duress” and no medical providers would honor a records release so marked.  The Board orally ordered the employee to sign the releases dating back to two years prior to the 2003 injury date, without any impediments to their validity, on or before Monday, April 9, 2007.  If the executed releases were not timely provided to the employer’s counsel, the Board advised the parties it would hear the employer’s recent petition to dismiss for failure to cooperate with discovery at the next available “procedural” hearing date.   Ms. Waldon advised the employee would not sign the releases, and she intended to “appeal” this ruling. Review of the employee’s claim history in the Worker’s Compensation system finds no such appeal with the Appeals Commission was filed.

On May 31, 2007, the employer set up an employer’s medical evaluation (EME) which the employee failed to attend.  The employer  was advised by letter dated May 31, 2007 that the employee “was unable to attend her recent Independent Medical Evaluation due to a worsening in her medical condition.  Specifically, she continues to have left knee pain and swelling as well as recent progressive right foot pain and swelling that makes it difficult to walk.”
  

At the July 9, 2007 prehearing conference, the employer asked about setting a deposition and was informed that the employee was on total bed rest and could not leave her home.
 No medical documentation supporting the claim as to the employee’s condition was submitted to the employer or the Board.

On July 24, 2007, the employer controverted the compensation rate adjustment for TTD benefits from May 31, 2007 and ongoing.
   In the controversion, the employer states:


The employer paid Ms. McKenzie temporary total disability benefits from March 1, 2006 through June 25, 2006 at a weekly rate of $486.77.  Additionally, as of May 31, 2007, the employer re-initiated temporary total disability benefits at a weekly rate of $486.77 based on Ms McKenzie’s gross earnings of $765.70, which was rounded up to $766.00.  The employer contends that Ms McKenzie’s compensation rate has been appropriately calculated and denies a compensation rate adjustment claim.

On September 20, 2007, the employer filed a petition requesting that the Board compel the employee to attend a deposition pursuant to 8 AAC 45.054.

By letter dated October 2, 2007, Dr. Trujillo opined that the employee was unable to participate in a deposition for 2-3 months because of her depression-related deficit.
  The employer set up another properly noticed EME for the employee’s attendance on October 5, 2007.  The employee did not appear at the October 5, 2007 EME.  

On October 9, 2007, the employee filed a petition to compel the employer to pay for medically necessary prosthetics.
  Attached was a bill for $825.25 for a right foot longitude metatarsal support device.  On October 10, 2007, the employer controverted benefits based on the employee’s failure to attend the October 5, 2007 EME.   On October 30, 2007, the employer filed a controversion for the medical treatment for the employee’s right foot condition based on claims by prior physicians that the condition was not work related.
  On October 31, 2007, the employer filed its answer to the employee’s October 9, 2007 and October 19, 2007 claims concerning a petition to compel the employer to pay the necessary prosthetics and petition to compel TTD payments to the employee.  The employer quoted the May 31, 2007 report of Dr. Trujillo who opined that the employee’s “foot pain and swelling appeared to be an exacerbation of a non-work related underlying medical condition that started after a recent physical medicine and rehabilitation foot exam.”
  Dr. Trujillo added that, “Work up of the underlying medical condition will be performed outside of the workers’ compensation system.”
  

On November 2, 2007, the employee filed a petition for protection from release of information to compel payment of compensation.
  On November 11, 2007, the employee filed a claim for a right foot condition, which according to Dr. Eugene Chang, M.D., was related to the original knee injury.
  Thereafter, the employee was seen by EME Thad Sanford, M.D., who said, “With regards to her right foot, it seems likely that this problem is not related to the injury in question, but we do not think an exact diagnosis has been made.  Certainly she did not injure her foot on February 25, 2006.”
 

On November 23, 2007, the employer filed its answer to the employee’s petition for protection from release of information and to compel payment of compensation.
  The employer maintained that the discovery issue was addressed at the November 15, 2007 prehearing conference in which the prehearing  officer denied the employee’s petition for a protective order concerning the employer’s medical releases, which included a request for “psychological, psychiatric, mental health/counseling records, whether such records are stored together with, or separately from, other medical and surgical records from 2004 to the present.”  The answer went on to assert that since the employee is currently contending that her mental depression precludes her from attending a deposition, these records are now relevant to her current workers’ compensation claim.

The employer submitted the November 28, 2007 compensation report for the employee.
  It shows gross earnings from two employers added together for 2005 for a total gross income of $39,922.69, which is divided by 50 for a result of $798.00 in gross weekly earnings.  After application of the 2006 rate table, the result is $504.01.  This calculation is identical to the calculation offered by the employer in this case to support a compensation rate of $504.01.

By letter dated November 30, 2007, Dr. Trujillo opined that he had reevaluated the employee on November 30, 2007 regarding her depressive issues.  He opined that she still has significant symptomatic depression which impairs her global cognitive abilities.  He opined that she cannot participate in the scheduled upcoming independent medical evaluation scheduled for 12/8/07 because of this depression-related deficit.  He indicated that she continues in treatment for the depression.
 

By letter dated November 30, 2007, the employer asked Dr. Trujillo to explain why the employee could not attend an EME with Dr. James Robinson, a psychiatrist and psychologist, as a result of her mental condition.  The employer also noted that the employee had been seen by Dr. Chang;  and asked Dr. Trujillo to explain why the employee had the ability to be seen by treating physicians such as Dr. Trujillo and Dr. Chang, but was unable to be evaluated by the employer’s physician.  Finally, the employer asked if there was any way to have the employee participate in either a deposition or an EME.  If there were accommodations which Dr. Trujillo would recommend, the employer asked to be advised as to such accommodations. Copies of this letter were faxed to Dr. Trujillo on November 30, 2007, December 4, 2007 and December 6, 2007, and there was no response from Dr. Trujillo. 

Another employer’s medical evaluation was set by the employer for December 8, 2007.  Dr. Trujillo sent another letter “To whom it may concern,” dated December 5, 2007, objecting to the employer’s failure to allow prescriptions for fluoxetine and amitriptyline for the employee’s depression to be filled.
  Dr. Trujillo stated:


I am very concerned that restriction of access to these antidepressant medications will negatively impact Ms. McKenzie’s health.  She developed major depression over the course of the last year and a half in response to the stress of a non-healing work-related injury sustained in February 2006 and from stress dealing with the administrative issues related to the injury.  She did not have any discernable symptoms of major depression during the time I had cared for her prior to the injury.  There have been no intervening medical diagnoses besides those related to her injury to account for development of major depression.  Other physicians have also commented on the relationship between her work-injury related medical conditions and development of major depression which has negatively impacted her response to treatment.

Ms. McKenzie’s depression is of moderate severity and impacts her cognitive abilities.  My goal for her is to treat the depression and restore her cognitive competency to its baseline level.  At the present time, I am titrating her antidepressant medication doses to achieve adequate treatment of the depressive symptoms.  Unfortunately, a hiatus in access to these medications may interfere with the treatment progress made to date.  In addition, I never recommend abrupt cessation of antidepressant medication because of concerns for a withdrawal–type response that can negatively impact an individual’s health.

The employee’s representative has not submitted documentation to the Board showing any formal determination that the employee is mentally incompetent.     

On December 6, 2007, the Board was scheduled to hear the compensation rate issue, the penalty issue and the employer’s request that the employee be ordered to attend a deposition.  The Board addressed the matter of the December 8, 2007  EME and the deposition in AWCB Decision No. 07-0368, issued December 7, 2007, in which the employee was directed to participate in the December 8, 2007 EME and in a deposition to be held no later than December 17, 2007.    

In McKenzie IV, the Board denied and dismissed the employee’s request for a compensation rate increase and penalty.  The Board also specifically warned:  

The Board is compelled to advise the employee that, in our opinion, her non-attorney representative is not providing her with adequate advice to protect her claims before the Board.  We find Ms. Waldon has consistently provided the employee with advice that will lead to dismissal of the employee’s claim.  Formerly, the employee was advised by the Board in McKenzie II, as follows:

As an aside, we strongly advise the employee to sign the requested medical release as ordered here, and as ordered in McKenzie I, or face dismissal of her claim in its entirety.  We note, however, Ms. Waldon’s advice appears to be heading towards dismissal of the employee’s claims.   

In order to protect the rights of all parties, the Board cannot grant leniency for an employee who has failed to comply with the Board’s orders based upon questionable advice of her non-attorney representative.  We find that, in the instant matter, the advice Ms. Waldon is providing the employee has interfered with the progression of the claim, and impedes the quick, efficient, fair, and predictable delivery of benefits to the injured worker at a reasonable cost to the employer.  Specifically, the Board is unable to make a determination on the merits of this case until the employee complies with her obligation to attend a deposition and with discovery to which the employer is entitled.  The Board is unable to require the employer to provide the employee with medical and indemnity benefits, as those are lawfully suspended based upon the employee’s failure to comply with the employer’s rights to conduct discovery.  As such, the case comes to a grinding halt and the Board is left with no option but to dismiss the employee’s claims.  We hereby provide the employee with notice that if she does not comply with the Board’s orders to attend the employer requested EME, her case shall be dismissed.

In a report dated March 13, 2008, Susan Klimow, M.D., evaluated the employee.  Regarding the employee’s work injury, Dr. Klimow found the employee to be medically stable, and rated her with a 4% whole person PPI rating, predominately for her right shoulder condition.  Based on this rating, the employee paid the employee’s 4% PPI on April 23, 2008 ($7,080.00), and $5,000.00 for the employee’s job dislocation benefits on April 24, 2008.  

In a letter to the employee’s representative dated March 27, 2008 the employer advised:

As discussed on March 24 and 25, 2008, and per your request, enclosed please find another copy of the Notice of Intent to Rely, the Surveillance CED and the investigator’s report.  Additionally, you have stated that Ms. McKenzie would not agree to a deposition unless her physician allows participation.  Based on the Board’s recent order you should advise your client claim dismissal may occur.  Please contact me as soon as possible so that Ms. McKenzie’s deposition can be arranged otherwise we will assume Ms. McKenzie has again refused to participate in a deposition.  

The parties participated in a prehearing conference with Workers Compensation Officer Faith White on May 6, 2008, immediately prior to the May 14, 2008 hearing.  In the “Discussions” section, Ms. White summarized as follows:  

I asked the parties if there were any issues that needed to be discussed.  Ms. Waldon requested the surveillance DVD for February from Mr. Smith.   Review of the file showed there was no surveillance in February.   Ms. Waldon acknowledged she had received the surveillance DVD for January 12, 13, 16, 2008.  She explained that she believed it was mailed timely by Mr. Smith, but her post office in Willow caused the delay in her receiving it.  

As discussed on prior occasions before, Mr. Smith requested to take Ms. McKenzie’s deposition.   Ms. Waldon stated that Ms. McKenzie is not willing to have her deposition taken on the basis she is mentally incompetent.  I asked if she had any medical documentation to support her statement and she did not.  I asked her to explain the statement made by Dr. William Campbell, the psychiatrist who examined Ms. McKenzie for the Social Security Disability claim.  Dr. Campbell stated that Ms. McKenzie was functional.   Ms. Waldon’s response was that Dr. Trujilla had made a referral to another psychiatrist.  After several attempts to clarify Ms. Waldon’s responses, I chose to move on. 

Ms. Waldon will serve the subpoenas for the adjuster and the investigator to Mr. Smith. 

Stalking orders were discussed.  I asked why Ms. Waldon would seek a stalking order against Mr. Smith or our office.  She stated that process servers and certified mail were overwhelming Ms. McKenzie.  Ms. Waldon stated she had been staying with Ms. McKenzie and looking after her.   I asked why Mr. Smith would choose to serve documents by process servers.  He stated it was the only way to ensure Ms. McKenzie received pertinent and relevant information since she asserted she did not receive any documentation from him. I acknowledge that Ms. Waldon had not received a D&O in another case due a clerical error on our part.  However, I was still confused on why Ms. Waldon chose stalking orders instead of discussing her concerns at a prehearing or filing a Petition.  She stated she called the court and simply did what they told her.  Mr. Smith made it known that he did not have a problem being listing on the stalking complaint, but requested Ms. Waldron and Ms. McKenzie not attempt to  include his young twin children, since the stalking order is also against his heirs.  Ms. Waldon stated she did not realize Mr. Smith had children or that they had been included and that was not her intent.  She had not actually read the forms she filed, but followed the directions given by a court clerk.   Mr. Smith asked why Ms. McKenzie was physically able to go to the court and file stalking orders, but could not participate in her workers’ compensation claim.  After several attempts to clarify Ms. Waldon’s responses, I chose to move on. 

Ms. Waldon stated the employee could not afford medications or medical care and that Ms. McKenzie’s family was paying for her rent and medications.  Ms. McKenzie was very upset over the controversions and lack of income.   Ms. Waldon indicated that because of the stress and type of medications Ms. McKenzie is taking, she was very worried that Ms. McKenzie would lose it and become a serious problem if she attended a prehearing.   I assured her that I would be happy to take any extra  time needed  to explain the workers’ compensation process and answer Ms. McKenzie’s questions if she would attend the prehearing.  After several attempts to clarify Ms. Waldon’s responses, I chose to move on.

Mr. Smith asked if Ms. McKenzie has received the $12,000 dollars voluntarily paid by the adjuster for the job dislocation waiver.  Ms. Waldon confirmed Ms. McKenzie had received benefit. 

The parties were advised that I had no idea what benefit today’s lengthy prehearing could offer since I was unsuccessful in obtaining any logical information regarding the issues discussed.  The parties agreed the hearing would determine which direction this claim would take and, if applicable, another prehearing could be requested. 

The employer asserts that the employee has willfully obstructed every discovery request throughout this matter.  The Board has already found that the employee has willfully avoided the employer’s attempts to depose her in McKenzie III;  yet she still fails to cooperate.  The Board has warned her that her continued noncooperation may or shall result in dismissal.  The employer argues that the employee’s assertion that she is physically or mentally unable to participate is a ruse.  The employer asserts that one day after the employee was served with the last deposition notice, she was able to complete paperwork and attend an oral argument in her District Court Petition for stalking against Griffin and Smith, the Insurer, and others.  The employer asserts that after the District Court denied her Petition, she filed an emergency complaint for injunctive relief and a Protective Order in Superior Court against Griffin and Smith, the Board, the insurer, and others including Mr. Smith’s heirs (four-year-old twins).   The employer argues that the employee’s assertion that she is unable to participate in a deposition is further rebuffed with the employer’s surveillance video showing her shopping at Walmart.  The employee has been able to treat with her own physicians and physicians to obtain Social Security benefits, but couldn’t be evaluated by an employer physician until ordered by the Board.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
The Board has been required to issue discovery orders on four prior occasions, and numerous prehearing conferences.  The Board finds that issuing five decisions and orders clearly supports a finding that the employee is willfully refusing to cooperate with discovery.  We also find the employer has been prejudiced  by the employee impeding the entire discovery process.  

While dismissal is a strong and disfavored remedy for discovery violations, it is one that the Board is empowered to use if the violations rise to the level of willfulness.  AS 23.30.108(c) provides, in pertinent part, as follows:

If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition or defense.

This Board’s previous decisions confirm that when an employee purposefully impedes discovery efforts, dismissal may be an appropriate remedy.

The Board has long recognized that the Alaska Supreme Court encourages "liberal and wide‑ranging discovery under the Rules of Civil Procedure."
  After it is shown that informal means of resolving a discovery dispute have failed, "we will consider the relevance of the requested information and the method of discovery to be authorized."
  It is well settled that if a party unreasonably or willfully refuses to cooperate in the discovery process, AS 23.30.135 and AS 23.30.108(c) grant the Board broad discretionary authority to make orders which will assure that parties obtain the relevant evidence necessary to litigate or resolve their claims.
  In extreme cases, we have determined we have the authority to dismiss claims if an employee willfully obstructs discovery.
  Dismissal with prejudice as a sanction for failure to comply with the discovery process is disfavored in all but the most egregious circumstances. 

The Board finds that the employer is unduly prejudiced by the claimant’s actions.  The employee has claims involving multiple body parts.  The claimant’s refusal to demonstrate even good faith compliance prevents the employer from making informed decisions regarding the issues surrounding the claim.
 The employer in this case even had to defend against a spurious District Court Petition for Stalking, and a Superior Court request for Injunctive Relief and Protective Order filed by the employee.  

In terms of a remedy for the employee’s conduct, the Board concludes that the term, "appropriate sanctions" contemplate sanctions similar to those found in Civil Rule 37(b)(2).
,
 Civil Rule 37(3) provides standards for imposing sanctions in civil cases. It states that the tribunal shall consider: 
(A) The nature of the violation, including the willfulness of the conduct and the materiality of the information that the party failed to disclose; 
(B) The prejudice to the opposing party; 
(C) The relationship between the information the party failed to disclose and the proposed sanction; 
(D) Whether a lesser sanction would adequately protect the opposing party and deter other discovery violations; and 
(E) Other factors deemed appropriate by the court or required by law.
 The court shall not make an order that has the effect of establishing or dismissing a claim or defense or determining a central issue in the litigation unless the court finds that the party acted willfully.

Applying Civil Rule 37(b)(3) by analogy, the Board finds that the claimant has not complied with its previous written orders.  The Board further finds that the employer has made numerous attempts to cooperatively schedule the employee’s deposition, and on every occasion the employee has either refused to participate in the scheduling process or refused to attend the scheduled deposition.

The Board finds that the employee’s tactics were unreasonable and were intended to hinder the employer’s ability to move these claims forward.  The Board further finds that the nature of the employee’s actions was willful, and that they prejudiced the employer’s ability to obtain information material to its defense.  The Board finds that the employee’s actions, by her representative, throughout the discovery process to be dilatory, burdensome, egregious, and abusive (see, District and Superior Court Petitions).  The Board finds that no lesser sanctions would be effective, based on several reasons.  First, the employee has ignored or staunchly resisted our prior four orders.  Second, she, through her representative, Ms. Waldon, have shown disrespect to the Board and its Designees in hearings and prehearings.  Third, and most important, there are no other benefits from which the employer may suspend or forfeit from the employee.  As she is medically stable, no further timeloss is due;  as she has been paid her 4% PPI rating, no further PPI is due;  as she has been paid her $5,000.00  job dislocation benefit, no further .041(k) stipend is due.  We can find no lesser sanction than outright dismissal of the employee’s claims.  The Board concludes that the appropriate sanction is dismissal.
    


ORDER
The employer’s petition for dismissal for failure to comply with discovery is granted.  All of the employee’s claims are dismissed with prejudice.

Dated at Anchorage, Alaska on June 11, 2008.






ALASKA WORKERS' COMPENSATION BOARD






Darryl Jacquot, Designated Chairman






Patricia Vollendorf, Member






Janet Waldron, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JO RAE MCKENZIE employee / respondant; v. ASSETS INC., employer; COMMERCE AND INDUSTRY INS. CO., insurer / petitioners; Case No. 200601998; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on June 11, 2008.






Robin Burns, Administrative Clerk II
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