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AWCB Case No. 200614037
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)
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) 
AWCB Decision No. 08-0111


Defendant.


)








)







)
Filed with AWCB Anchorage,







)
Alaska, June 16, 2008.

___________________________________
)

The Alaska Workers’ Compensation Board (“Board”) heard the employee’s workers’ compensation claim (“WCC”) on April 3, 2008 in Anchorage, Alaska.  Attorney Michael Jensen represented the employee.   Attorney Nora Barlow represented the employer (“employer”).  The record was held open until May 2, 2008, for the acceptance of the deposition of the EME physician, Dr. Laycoe.  After reviewing the entire record, we determined it was necessary to leave the record open until we have received the additional information ordered in this Decision and Order.


ISSUE
Shall we request the Board’s SIME physician, Dr. Lipon, to respond to addition questions, pursuant to AS 23.30.110(g), AS 23.30.135(a), and AS 23.30.155(h)?


SUMMARY OF THE EVIDENCE
For the purposes of this decision, the recitation of facts is limited to those necessary to decide whether we need to conduct additional investigation in order to protect the rights of all parties. 

I.  Factual and Medical History

The employee, who is 48 years old, started working for the employer as a delivery driver on June 22, 2005.
  His job duties required him to deliver appliances, doors and other heavy items to customers.
  The employee sought medical attention for his left shoulder pain on August 15, 2006, when he consulted Loetta Woods, D.O., for “several concerns,” including the left shoulder pain.
  He complained to Dr. Woods he had a sharp pain in his left shoulder, which had gotten worse over the past year and interfered with his sleep.
  Dr. Woods associated the employee’s left shoulder pain with the rotator cuff and referred him for magnetic resonance imaging (“MRI”).
  The MRI revealed a small focus of increased signal distally at the insertion point of the infraspinatus tendon, no full-thickness rotator cuff tear, and a type II acromion, with moderate acromioclavicular joint degenerative hypertrophy, suggesting an increased underlying risk of impingement. 
  On a follow-up visit with Dr. Woods on August 31, 2006, the employee reported an injury to his left shoulder while moving a refrigerator at work.
  He stated the pain had become more intense and radiated into his neck and skull, interfering with his sleep.
  Dr. Woods recommended the employee use a sling, ice, and the pain medication Lortab for his pain, and she also restricted him to light duty at work.
  On September 8, 2006, the employee saw Dr. Woods again for follow-up, complaining of increased pain and requesting a release from work.
  Dr. Woods restricted the employee from working until after his September 14, 2006 appointment with an orthopedic surgeon and a treatment plan had been established.

The employee saw orthopedic surgeon Bret Mason, D.O., on September 14, 2006.  Dr. Mason diagnosed the left shoulder with impingement syndrome, subacromial bursitis, with rotator cuff tendonosis versus partial tear and a painful acromioclavicular (“AC”) joint.
  Dr. Mason treated the employee with steroid injections into his left shoulder,
 prescribed physical therapy (“PT”) two to three times per week for four weeks, and restricted him from working for three weeks.
  The employee was seen for follow-up by Dr. Mason on October 5, 2006, at which time the employee stated he had received complete pain relief for two days with the steroid injection, but the pain had returned and was still interfering with his sleep.
  Dr. Mason diagnosed the employee with chronic pain and instability, left AC joint, and impingement syndrome of the left shoulder, with a clinical rotator cuff tear.
  Dr. Mason also discussed arthroscopic surgery with the employee.
  

At the request of the employer, the employee was seen by Bryan H. Laycoe, M.D., an orthopedic surgeon, on August 30, 2006, for an employer’s medical evaluation (“EME”).  Dr. Laycoe opined the work incident of August 30, 2006 was not the substantial cause in the development of the employee’s diagnoses or condition at the time, nor was the work incident the substantial cause of the employee’s need for surgery.
  He opined surgery might reveal a shoulder that was normal.
  Dr. Laycoe based his opinions on the employee’s one-year history of shoulder pain and the findings of pre-existing conditions on MRI.  Dr. Laycoe did recommend further diagnostic studies,
 and an MRI of the left shoulder was performed on November 7, 2006.
  This MRI showed a small bursal surface tear of the infraspinatus, mild supraspinatus peritendinitis, and moderate acromioclavicular joint arthrosis.
  

On November 24, 2007, the employee was evaluated by John Lipon, D.O., an orthopedic surgeon, in a Board-ordered second independent medical evaluation (“SIME”).
  The following questions, in relevant part, were submitted to Dr. Lipon by the Board Designee:

1. What is your diagnosis of Mr. Nunn’s left shoulder complaints, symptoms and/or conditions?  Please state the objective findings to support your diagnosis.

2. Which complaints or symptoms are, or are not related to the 8/30/2006 injury and what is the basis for your opinion?

3. Did the 8/30/2006 injury aggravate, accelerate, or combine with a pre-existing condition to produce the need for medical treatment or the disability?

a. If so, did the aggravation, acceleration, or combining with the preexisting condition produce a temporary or permanent change in the preexisting condition?

b. If not, can you rule out the injury as a substantial factor
 in the aggravation, acceleration, or combining with the pre-existing conditions on a more probable than not basis.

c. If not, do you have an alternate cause for the current condition?

4. What specific addition treatment, if any, is indicated/recommended as a result of the 8/30/2006 injury?...

Dr. Lipon diagnosed left shoulder impingement syndrome, partial tear of the rotator cuff and AC joint degenerative changes, which he considered to be pre-existing, but which were aggravated by the work injury of August 30, 2006.
  He also diagnosed a left shoulder type 3 superior labral anterior and posterior (“SLAP”) lesion, also caused or aggravated by the August 30, 2006 work injury.
  Dr. Lipon further opined the employee’s January 9, 2007 left shoulder surgery was related to the work injury of August 30, 2006.
  In addition, Dr. Lipon indicated the employee was 100% normal before the onset of symptoms in his left shoulder.
  He opined the employee’s condition required the surgery that was performed in January of 2007, and that the employee’s condition had improved back to 75% of where the patient had been before the onset of symptoms.
  He determined the continued pain and limited range of motion in the employee’s left shoulder were permanent changes in comparison with his pre-existing conditions.
  Dr. Lipon could not rule out the employee’s August 30, 2006 injury as a substantial factor in the aggravation, acceleration, or combining with the preexisting condition, nor could he find an alternate cause or causes for the employee’s current condition.
  Finally, Dr. Lipon assigned the employee a 14% permanent partial impairment (“PPI”) rating for his shoulder condition, which equated to an 8% whole person PPI rating.
  

The deposition of the EME physician, Dr. Laycoe, was conducted on April 23, 2008.
  Dr. Laycoe testified that neither the employee’s August 30, 2006 or his work history as a delivery man at Lowe’s, which included carrying heavy objects, were the substantial cause of the employee’s need for medical treatment or disability after August 30, 2006.
  Dr. Laycoe also opined repetitive use would play a role in each of the employee’s five shoulder conditions, including rotator cuff tears, bursitis, impingement, type 3 SLAP lesions, and tears of the anterior and superior glenoid labra.

Dr. Laycoe testified he agreed with the PPI rating given by Dr. Lipon.
  However, he also maintained he would assign the employee’s occupational exposure over one year’s time at Lowe’s one part in comparison to all his years of work over his lifetime, that is, if the employee had worked for 30 years, the work at Lowe’s would be apportioned only 1/30 of that PPI rating.
  Dr. Laycoe testified he did not have a job description of the employee’s work at Lowe’s, but felt he nonetheless understood the type of work he did.
  Finally, he conceded people who have degenerative changes without experiencing pain, and work can play a role in causing an asymptomatic degenerative condition to become symptomatic.

II. Procedural History

The employee filed a Report of Occupational Injury or Illness (“ROI”) on September 12, 2006.
  The ROI stated an injury to the “disc” occurred while he was lifting on August 30, 2006.
  On December 26, 2006, the employer controverted all benefits associated with the employee’s left shoulder after December 21, 2006.  The controversion was based on course and scope, concerning the injury to the left shoulder after December 21, 2006, based on the EME by Dr. Laycoe.
  The employee filed a workers’ compensation claim (“WCC”) on June 26, 2006, claiming injuries to his left shoulder, including impingement syndrome, partial tear to the rotator cuff, torn anterior and superior glenoid labrum including insertion of biceps tendon, including type 3 SLAP lesion, and degenerative joint disease.
  The date of injury was August 30, 2006.
  The employee claimed total temporary disability (“TTD”), permanent partial impairment (“PPI”), medical and medical related transportation, interest, and attorney’s fees and costs.  The employer filed a second controversion on July 13, 2007, controverting TTD benefits from December 22, 2006 through March 9, 2007, PPI benefits, and medical and medical-related transportation benefits.
 On August 2, 2007, the employer controverted the 4% PPI assigned by Dr. Barrington.
  At the September 12, 2007 PreHearing Conference (“PHC”), the parties agreed to an SIME.
  On November 18, 2007, the employee filed a petition objecting to the Board Designee’s SIME questions.
  The employee stated in his petition the SIME questions would not serve to resolve the medical dispute between the parties, as the questions were limited to the effects of the employee’s August 30, 2006 injury and did not address the effects of the employee’s work.
  The employee then proposed questions including the employee’s work as a delivery driver at Lowe’s, as well as the August 30, 2006 injury, and also using “the substantial cause” as the standard of causation, as opposed to “a substantial factor.”
  This petition was not considered at the April 3, 2008 hearing.

III.  Arguments of the Parties

A.  The Employee

The employee argued the presumption of compensability has attached as to his work injury, which includes his work for the employer and the August 30, 2006 injury, and has not been overcome.  The employee maintained the employer’s reliance on Dr. Laycoe’s EME in controverting all benefits is misplaced, as Dr. Laycoe’s opinion is limited to the employee’s underlying condition and not his work related symptoms and disability.  In addition the employee contended Dr. Laycoe’s opinions have not met either of the two ways for overcoming the presumption of compensability.  The employee further argued he is entitled to continuing compensability for his left shoulder condition.

The employee argued temporary total disability (“TTD”) payments are due from December 22, 2006 to March 9, 2007, PPI benefits and medical benefits are also due.

At hearing the employee stated the employer had informed him at Dr. Mason’s deposition on March 27, 2008, that the employer was surprised by the employee’s claim his disability was caused by his work as a delivery driver at Lowe’s, as well as the August 30, 2008 work injury.  The employee maintained the Board should address the issue of his work as a delivery driver at Lowe’s and pointed to several exhibits to demonstrate the position of the employee has always been his disability and need for medical treatment was caused by his work as a delivery driver and the August 30, 2006.  These exhibits were provided to the employee by the employer on July 18, 2007, as follows: 1) the September 1, 2006, Initial Injury Report,
 which was filled out by the employee, stating, he had a specialist appointment set up for a previous injury to this shoulder and the injury of August 30, 2006 aggravated it; 2) a September 22, 2006 email from the adjustor in which the adjustor confirmed the employee told her this was an aggravation of a preexisting shoulder condition; 
 3) the October 4, 2006 email in which the employer again indicated it was made aware of the employee’s preexisting condition;
 and 4) Dr. Laycoe’s October 25, 2006 EME report, question 3, in which Dr. Laycoe is asked to consider work-related factors, not just the August 30, 2008 work injury and question 4, in which Dr. Laycoe is asked to consider the work, not just the injury.
  

The employee also contended other documents that supported the employee’s argument the employer was on notice of the employee’s preexisting condition and claim his disability and need for medical treatment were the result of his work at Lowe’s as well as the August 30, 2006 injury included: 1) the June 25, 2007 workers’ compensation claim form, in which the employee alleges he suffered a compensable injury in the course and scope of his employment; 2) the October 5, 2007 letter to Board Designee Ms. Torgerson, in which the employee requested inclusion of questions to the SIME doctor asking the doctor to consider the employee’s work as a delivery driver at Lowe’s and/or the October 30, 2006 injury; 3) the October 8, 2007 letter in which the employee objects to some of Ms. Torgerson’s SIME questions; 4) the October 19, 2007 letter of Ms. Torgerson to the SIME doctor, in which she asks Dr. Lipon to address the effects of the employment, not just the August 30, 2006 injury; 5) the employee’s November 19, 2007 Petition of Objection to the Board Designee’s SIME questions, which states the SIME questions as presently posed would not serve to resolve the medical dispute between the parties, as the questions were limited to the effects of the August 30, 2006 injury and used the incorrect definition of “the substantial cause;” 6) the employer’s December 5, 2007Answer to the employee’s Petition of Objection, in which it opposes the employee’s objection to the SIME questions; and7) the November 24, 2007 SIME report of Dr. Lipon, in which he concluded the employee’s disability and need for medical treatment were due to the August 30, 2006 injury.

The employee argued its hearing exhibits 2 and 3 were given by the employer to the employee on July 18, 2007 and are offered in support of the procedural issue of the employer’s prior notice of the employee’s preexisting condition.  The employee argued exhibits 2 and 3 were not hearsay, but admissions of the employer.

B.  The Employer

The employer argued it has overcome the presumption of compensability through the EME reports of Dr. Laycoe, wherein he stated the August 30, 2006 injury was not the substantial cause of Nunn’s disability or need for medical treatment.  Further, the employer contended the employee could not prove his claim by a preponderance of the evidence, as the testimony of Dr. Mason would be that the August 30, 2006 injury was not the substantial cause of the employee’s disability or need for medical treatment.  The employer also asserted the employee would not be able to rely on the testimony of the SIME physician, Dr. Lipon, as the SIME questions posed to Dr. Lipon used the incorrect legal stand of “a substantial factor” rather than “the substantial cause.”  Finally, the employer argued neither the PPI ratings assigned for the employee were reduced by the permanent impairment that existed before August 30, 2006.

The employer objected to the admission of the employee’s hearing exhibits 2 and 3, as the employee had not filed the exhibits in accordance with 8 AAC 45.120, and it was a violation of the employee’s right to due process, as it did not have an opportunity to cross examine the authors of the documents.  Further, the employer argued the documents relied upon by the employee to show the employer had been put on notice did not in fact actually put the employer on notice the employee was claiming his work as a delivery driver at Lowe’s caused his disability and need for medical treatment.  The employer contended the first time any medical provider had been asked to comment on whether or not the employee’s work at Lowe’s, in addition to the August 30, 2006 injury, caused his disability and need for medical treatment was at Dr. Mason’s deposition on March 27, 2008.  Further, the employer argued the employee should have brought up the issue of the repetitive injury claim at a prehearing conference and amended his workers’ compensation claim.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.110(g) provides, in part:

An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require.  The place or places shall be reasonably convenient for the employee.  The physician or physicians as the employee, employer, or carrier may select and pay for may participate in an examination if the employee, employer, or carrier so requests….

AS 23.30.135(a) provides:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the lefts of the parties….

AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case in which … left to compensation is controverted … make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the left of all parties.

In the instant matter, we find the questions to the SIME physician Dr. Lipon did not use the correct legal standard of “the substantial cause” for any injury that occurred after November 7, 2005.  Under the standard supplied in AS 23.30.010, the Board has considered appropriate SIME questions in Cossette v. Providence Medical Center.
  The Board found its Designee abused her discretion in posing questions to the SIME physician which did not accurately reflect the new standard of AS 23.30.010.  Further, when the Board has found gaps in the evidence, it has exercised its discretion and ordered an SIME under AS 23.30.100(g), in order to protect the rights of all parties.
  In addition, we find that the SIME questions addressed the work injury of August 30, 2006, but did not address the issue of whether the employee’s work as a delivery driver at Lowe’s from June 22, 2005 to August 29, 2006 was a cause of the employee’s left shoulder disability and need for medical treatment.  We find that in order to resolve the issues before us in the instant case, we must ask the SIME physician Dr. Lipon additional, revised questions using the correct legal standard and addressing the issue of what role the employee’s work at Lowe’s over approximately 14 months played in his left shoulder condition and need for medical treatment. Therefore, we conclude we must direct the Board Designee to ask additional questions of the SIME physician, Dr. Lipon.

We direct the Board Designee to inform Dr. Lipon that “substantial” means a cause to which a reasonable person could assign responsibility and that “the substantial cause” means the substantial cause of injury, in relation to all substantial causes, to which a reasonable person could assign responsibility for the employee’s claimed disability or need for medical treatment.

Based on AS 23.30.110(g), AS 23.30.135(a) and AS 23.30.155(h), and our review of the entire medical record in this matter, we shall direct the Board Designee to provide Dr. Lipon, the following information and questions on our behalf:

1) What is the medical cause for each left shoulder diagnosis, complaint or symptom?  Please explain your answer.

2) Did the employee’s work at Lowe’s doing appliance delivery from June 22, 2005 to November 6, 2005 cause, and / or aggravate, accelerate or combine with a pre-existing condition to produce, the need for medical treatment or disability?

a. If so, did the aggravation, acceleration or combination with the pre-existing condition produce a temporary or permanent change in the pre-existing condition?

b. If not, can you rule out the repetitive injury from June 22, 2005 to November 6, 2005, as a substantial factor in the aggravation, acceleration, or combining with the pre-existing condition?

c. Please identify and evaluate the relative different causes of the disability.

d. Please identify and evaluate the relative contribution of different causes of the need for medical treatment.

e. Considering all the contributing causes of the employee’s disability, is the employee’s work as a delivery driver at Lowe’s from June 22, 2005 to November 6, 2005, a substantial factor in the employee’s disability or need for medical treatment?

3) Did the employee’s work at Lowe’s doing appliance delivery from November 7, 2005 to August 29, 2006 cause, and / or aggravate, accelerate or combine with a pre-existing condition to produce, the need for medical treatment or disability?

f. If so, did the aggravation, acceleration or combination with the pre-existing condition produce a temporary or permanent change in the pre-existing condition?

g. If not, can you rule out the repetitive injury as the substantial cause in the 

aggravation, acceleration, or combining with the pre-existing condition?

h. Please identify and evaluate the relative different causes of the disability.

i. Please identify and evaluate the relative contribution of different causes of the need for medical treatment.

j. Considering all the contributing causes of the employee’s disability, is the employee’s work as a delivery driver at Lowe’s from November 7, 2005 to August 29, 2006, the substantial cause of the employee’s disability?

k. Considering all the contributing causes of the employee’s disability, is the employee’s work as a delivery driver at Lowe’s from November 7, 2005 to August 29, 2006, the substantial cause of the employee’s need for treatment?

4) Did the August 30, 2006 injury cause, or aggravate, accelerate or combine with a pre-existing condition to produce, the need for medical treatment or disability?

a.  If so, did the aggravation, acceleration or combine with the pre-existing condition produce a temporary or permanent change in the pre-existing condition?

b. If not, can you rule out the injury as the substantial factor in the aggravation, acceleration, or combining with the pre-existing condition?

c. Please identify and evaluate the relative different causes of the disability.

d. Please identify and evaluate the relative contribution of different causes of the need for medical treatment.

e. Considering all the contributing causes of the employee’s disability, is the employee’s August 30, 2006 injury the substantial cause of the employee’s disability?

f. Considering all the contributing causes of the employee’s disability, is the employee’s August 30, 2006 injury the substantial cause of the employee’s need for treatment?

5) Did the cumulative effect of the employee’s work at Lowe’s doing appliance delivery from June 22, 2005 to August 29, 2006 cause, and / or aggravate, accelerate or combine with a pre-existing condition to produce, the need for medical treatment or disability?

a. If so, did the aggravation, acceleration or combination with the pre-existing condition produce a temporary or permanent change in the pre-existing condition?

b. If not, can you rule out the repetitive injury as the substantial cause in the aggravation, acceleration, or combining with the pre-existing condition?

c. Please identify and evaluate the relative different causes of the disability.

d. Please identify and evaluate the relative contribution of different causes of the need for medical treatment.

e. Considering all the contributing causes of the employee’s disability, is the cumulative effect of the employee’s work as a delivery driver at Lowe’s from June 22, 2005 to August 29, 2006, the substantial cause of the employee’s disability?

f. Considering all the contributing causes of the employee’s disability, is the cumulative effect of the employee’s work as a delivery driver at Lowe’s from June 22, 2005 to August 29, 2006, the substantial cause of the employee’s need for treatment?

ORDER

1. Pursuant to AS 23.30.110(g), AS 23.30.135, and AS 23.30.155(h), the Board Designee shall pose the questions to Dr. Lipon as outlined in the Board’s Decision and Order.

2. The Board Designee shall provide Dr. Lipon with a copy of the employee’s job description for his position as delivery driver at Lowe’s.  There is a copy of this job description attached as Exhibit 3 to the March 27, 2008 Deposition of Bret Mason, M.D.

Dated at Anchorage, Alaska on June 16, 2008.
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RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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