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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	TORY M. ELBRADER, 

                                               Employee, 

                                                  Petitioner,

                                                   v. 

ROBERT FISHER,

                                               Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                               Insurer,

                                                 Respondent.

	)
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)
	INTERLOCUTORY DECISION AND ORDER

ON RECONSIDERATION

AWCB Case No.  200517485
AWCB Decision No.  08-0112
Filed with AWCB Anchorage, Alaska

on June 17, 2008


On May 7, 2008, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board) heard the employee’s petition for a second independent medical evaluation (“SIME”).  We issued an interlocutory decision and order on June 5, 2008.  On June 6, 2008, the employer brought to our attention that in our June 5, 2008 decision ordering an SIME, we utilized the post November 7, 2005 causation standard and requested that the questions be amended to reflect the causation standard prior to November 7, 2005.
  On our own motion under AS 44.62.520(a)(1) and AS 44.62.540(a), as a two member panel,
 we have reconsidered that decision.  The record closed when we met to deliberate on June 10, 2008.


ISSUE
Shall the Board order reconsideration under AS 44.62.520(a)(1) and AS 44.62.540 to correct the causation standard utilized in our June 5, 2006 decision in which we ordered an SIME pursuant to AS 23.30.095(k) or AS 23.30.110(g)?

SUMMARY OF THE EVIDENCE
In our June 5, 2008 decision
 we discussed the evidence and case history of the employee’s claim as follows, in part:

While working as a mail sorter at the Big Lake Contract Post Office, the employee reported she strained her lower back and displaced a disc when she bent over to pick a mail bag out of the mail cart on October 13, 2005.
  The employee initially treated with James Martin, CCSP, for right sided low back pain, burning pain in her right leg with muscle spasms.  An MRI
 of the employee’s lumbar spine without contrast and with weight bearing was conducted on November 7, 2005.  It revealed a 3 mm retrolisthesis of the L5 in relationship to the L4.  It was thought that this was due to degenerative disc disease.  At L4/L5, there was moderate disc degeneration with a 2 mm diffuse disc bulge, which did not compromise the nerve rootlets or the central canal. L5/S1 was also noted to have moderate disc degeneration.  A 1 mm left and right lateral and 3 mm central disc protrusion was noted, in addition to a radial tear of the annulus centrally.  There was no significant nerve root compromise or central canal stenosis.  The impression of James McGee, M.D., was disc degeneration with a 3 mm central disc protrusion and small radial tear of the annulus at L5/S1, which did not change significantly with axial loading.

At the employer’s request, the employee was evaluated by William G. Boettcher, M.D., Orthopedic Surgeon, and Linda M. Wray, M.D., Neurologist, on December 6, 2005.
  In reviewing the MRI taken on November 7, 2005, Drs. Boettcher and Wray interpreted it to show multilevel disc degeneration, retrolisthesis of L5 on L4, a 1 mm right lateral and 3 mm central disc protrusion at L5-S1 with no nerve root compromise or central stenosis.
  They diagnosed lumbar strain, related to the employee’s October 13, 2005 work injury; and lumbar degenerative discs, degenerative retrolisthesis and disc bulges, preexisting and unrelated to the October 13, 2005 work injury.
  Drs. Wray and Boettcher acknowledge the employee had continued right leg symptoms, which they regarded as nerve root irritation.  They opined the employee was medically stable as of December 6, 2005, but expected continued resolution of the symptoms related to the October 13, 2005 injury; that further treatment would be palliative; and that due to the pre-existing degenerative changes in the employee’s lumbar spine they rated her with a seven percent permanent partial impairment (“PPI”) pursuant to the AMA Guidelines to the Evaluation of Permanent Impairment, Fifth Edition.
  They found no permanent impairment resulted from the work injury.

Based upon the December 6, 2005 EME report, the employer controverted temporary total disability, temporary partial disability, AS 23.30.041(k), and permanent partial impairment benefits on December 15, 2005.  The specific reasons for the controversion included that pursuant to the EME report the employee was medically stable as of October 28, 2005; that both the job description for Mail Sorter and for Mail Clerk were approved without restriction; and that it was the opinion of the EME physicians that the employee had incurred a zero percent permanent impairment.
  

The employee later sought treatment from Loetta Woods, D.O., who referred the employee to J. Michael James, M.D.
  Dr. James indicated the employee had discogenic back pain with mild radicular signs involving the S1 root; an annular tear with mild disc protrusion at L5-S1; and underlying preexisting degenerative disc disease of the lumbar spine.  Dr. James commented, as follows, “In view of the insurance medical examination, their minimization of the patient’s complaints astounds me.  I believe her present complaints of back and right lower extremity pain as well as the physical findings are a consequence of her injury of October of 2005.”
  Dr. James indicated it was reasonable to place the employee on limited duty status until her symptoms abated.

After reviewing the EME report, Dr. Martin indentified two specific areas in which he was not in agreement with Drs. Boettcher and Wray.  Dr. Martin disagreed with the EME physicians’ opinion that the employee’s degenerative lumbar disc, degenerative retrolisthesis and disc bulges were preexisting and unrelated to the employee’s October 13, 2005 work injury.  He noted the panel failed to identify and consider the employee’s radial tear at L5/S1.  Dr. Martin recognized that the MRI finding of a radial tear of the annulus at L5/S1 was indicative of recent injury or trauma. Upon review of the EME report, Dr. Martin found no mention of the annular tear, despite his assumption that the EME physicians’ had an opportunity to review the MRI report.  Second, Dr. Martin did not agree with the EME physicians’ opinion that the employee had reached maximum medical improvement on October 28, 2005, the day she was returned to work.  Dr. Martin indicated the EME physicians were under the mistaken impression the employee returned to regular duty; however, they unaware that the employee was held off of work to avoid further injury and impairment.  Further, he indicated the employee had not reached to her pre-injury status, nor had she reached maximum medical improvement on the date of the EME.  Dr. Martin was under the belief that Dr. Boettcher recognized there was anticipated further improvement in stating “she has some persistent right leg symptoms which we regard as due to nerve irritation, these are resolving.”  Further, Dr. Martin found Dr. Boettcher’s statement confirmed the employee was experiencing symptoms directly related to the nerve root irritation at L5/S1, which was consistent with the area of the radial tear and disc protrusion and, as such, relates her symptoms to her October 13, 2005 work injury.  Dr. Martin, basing his opinion on consistent treatment and objective evaluation of the employee from her point of injury until her last treatment of December 12, 2005, opined that the employee had not reached medical stability, had a favorable response to conservative care and that she would reach medical stability within 30 to 60 days of consistent conservative care.
 

Drs. Boettcher and Wray clarified that the PPI of seven percent was based upon the MRI findings of November 7, 2005.  They noted that the employee's injury was on October 13, 2005 and the MRI revealed multi-level disc degeneration and retrolisthesis of L5 on L4.  The EME physicians had no doubt that these findings preexisted deep work injury and were responsible for the impairment.  They opined that the injury resulted in nothing more than a temporary flare-up of nerve irritation but caused no permanent nerve damage.

As of January 11, 2006, the employee had definite improvement from a December 21, 2005 epidural steroid injection.  However, she continued to have weakness in her right ankle with plantar flexion and a hypesthesia throughout her right foot.  Shawna Wilson, ANP-C, FNP, indicated that a repeat epidural steroid injection with a right S1 selective nerve root block would further reduce the employee’s symptoms.  Ms. Wilson directed the employee to work only light-duty until her symptoms were under control.
  The employee received an additional epidural steroid injection on January 16, 2006.
  On February 1, 2006, Dr. James reported that the initial epidural steroid injection gave the employee substantial improvement in her back and leg pain.  He found marked impairment of the employee's lumbar range of motion, positive leg rising on the right, negative on the left, and that the employee had an S1 sensory deficit with mild weakness in the right S1 distribution and depressed right ankle jerk.  His impression was lumbosacral radiculopathy with disc protrusion.
  After this evaluation, he proceeded with the third epidural steroid injection on February 8, 2006.

In response to questions posed by Claims Adjuster Sharon Smith and review of additional records, the EME physicians indicated their opinion remained the same, that the employee’s injury was an exacerbation of her underlying low back degenerative disc disease.  They remained of the opinion that there was no evidence of nerve root contact with the disc material, despite a small 1 mm disc protrusion at L5-S1.  They opined that the MRI finding, in conjunction with the normal December 22, 2005 electrodiagnostic studies indicated that the employee did not have significant nerve root impingement.  Dr. Boettcher and Dr. Wray found the employee’s history of treatment with Dr. Martin for back and right leg pain as evidence of similar symptoms three to four years prior to her the employee’s report of injury.  Based upon their observations, they remained of the opinion that further treatment was not likely to change any of the employee’s symptoms and that the employee was medically stable as of December 6, 2005.

The employee was seen for follow-up of her discogenic low back pain and right radiculopathy after her third epidural steroid injection.  The employer reported considerable further reduction of her low back pain and that she was no longer having significant right leg pain, only tingling and numbness.  Shawna Wilson found that the employee had improved following the third injection, deferred further steroids for four to six months, found traction was beneficial and that the employee should continue in physical therapy.

Pursuant to the February 13, 2006 EME report of Dr. Boettcher and Dr. Wray, medical costs after February 13, 2006 were controverted by the employer.  The employer asserted, based upon this EME report, that no further medical treatment was necessary in relation to the employee’s work injury.

On May 11, 2006, the employee filed a workers’ compensation claim for medical benefits, transportation costs, temporary partial disability (“TPD”) benefits, penalty and interest.
  Her claim asserted that although she was released to turn to work by Dr. Martin on October 28, 2005, with no restrictions, when she returned to work she was in constant pain.  She contends that she was returned to work prior to the November 7, 2005 MRI; and it was not until the results of this MRI that the small radial tear of the annulus at L5/S1 was revealed.  The employee confirmed that due to the controversions, she had received no further medical treatment due to her inability to pay.

The employer filed a controversion notice and answered the employee's claim on June 2, 2006.  It accepted reasonable and necessary medical costs related to the employee's October 13, 2005 injury, incurred prior to February 13, 2006; and transportation costs for expenses incurred prior to February 13, 2006.  The employer denied the employee's claim for TPD benefits from October 13, 2005 through the point when the employee was “cured.”  Additionally, the employer denied transportation and medical costs which were not reasonable, necessary, related to the injury of October 13, 2005, and all expenses incurred beyond February 13, 2006.  The employer denied the employee's claim for penalty and interest.
  . . . .

After review of the entire record, we found significant gaps in the medical record and many of our questions remain unanswered.  We found the employer controverted benefits approximately two months after the employee’s work injury, based upon the EME report of Dr. Boettcher and 
Dr. Wray; that the EME physicians acknowledged the employee’s work injury caused a flare up of her pre-existing degenerative disc disease; and that they attributed the employee’s continuing symptoms solely to the degenerative disc disease, opining that her strain had resolved.  On the other hand, we found the employee’s treating chiropractor, Dr. Martin, and physician Dr. James disagreed with Drs. Boettcher and Wray.  Specifically, Dr. James found that the employee’s continuing back and right lower extremity pain, in addition to the physical findings to include the annular tear with mild disc protrusion, were a consequence of the employee’s October 13, 2005 work injury.  Dr. Martin indicated the employee’s radial tear of the annulus at L5/S1, revealed on the November 7, 2005 MRI, was indicative of a recent trauma.  The Board found that neither 
Dr. Boettcher, nor Dr. Wray in their EME report or two follow-up addenda addressed the significance of the employee’s radial annular tear.  Having found that both Dr. James and 
Dr. Martin opined the radial annular tear and mild disc protrusion are a consequence of the employee’s work injury, we found a significant dispute regarding causation of the employee’s continuing symptoms after December 2005.  

We found the medical record for two months post work injury sufficiently developed, but found scant evidence after the employer’s controversion to address the Board’s questions raised by review of the entire medical record in this matter.  We found an SIME will assist the Board to best ascertain the rights of the parties and, accordingly, exercised our discretion and ordered an SIME under AS 23.30.110(g) and AS 23.30.135 in our decision and order of June 5, 2008.  On June 6, 2008, the employer brought to the Board’s attention that in the questions developed for the SIME physician, we utilized the causation standard to be applied to injuries that occurred after November 7, 2005.
  Based upon this letter, the Board, upon our own motion, reconsidered our June 5, 2008 decision and order.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
Pursuant to the Alaska Administrative Procedure Act at AS 44.62.520(a)(1), a decision becomes effective 30 days after it is issued unless reconsideration is ordered within that time.  
AS 44.62.540 provides, in part:

(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . .

The employee’s injury occurred on October 13, 2005, prior to the November 7, 2005 amendments to the Alaska Workers’ Compensation Act.  In developing the questions to be posed to the SIME physician, we erred in utilizing the post November 7, 2005 causation standard.  As the employee’s injury occurred on October 13, 2005, the appropriate causation standard is whether the employment was a substantial factor in producing the disability or need for medical treatment.  Upon reconsideration, we shall order that the following questions be posed to the SIME physician:

1. What is the medical cause for the employee’s radial annular tear at L5/S1?

2. What is the medical cause for each of the employee’s complaints or symptoms?

3. Please identify the employee’s complaints and symptoms for which the October 13, 2005 work injury is a substantial factor?

4. Was further medical treatment beyond December 15, 2005 reasonable and necessary?

5. If so, was the employee’s employment with the employer a substantial factor in the employee’s need for medical treatment?

6. Did the October 13, 2005 injury aggravate, accelerate, or combine with a pre-existing condition to produce the need for medical treatment or the disability?

a. If so, did the aggravation, acceleration or combining with the pre-existing condition produce a temporary or permanent change in the pre-existing condition?

b. If not, can you rule out the injury as a substantial factor in the aggravation, acceleration, or combining with the pre-existing condition?

c. If not, do you have an alternate cause for the current condition?

9. Is additional medical treatment for the employee’s complaints or symptoms reasonable and necessary?  If so, please identify what further medical treatment is reasonable and necessary?

10. Is the employee’s October 13, 2005 work injury a substantial factor in the employee’s need for further medical treatment?

11. Is the employee medically stable?  If so, on what date was medical stability reached?  If not, on what date do you predict medical stability? 

12. At this time, is the employee able to perform the job she held at the time of her injury without any limitations or restrictions at this time?  If there are limitations or restrictions, please list them and state whether they are a result of the work-related injury or other specific factors.

13. If the employee is medically stable, please perform a permanent partial impairment rating.  Please state whether the employee’s PPI is a result of the work-related injury or a 
pre-existing condition.  If necessary, please apportion the PPI rating.

14. Please advise if an evaluation with a neurologist is necessary to conduct a thorough evaluation of the employee and fully respond to the Board’s questions.  

In all other respects, we find no basis on which to alter the findings and conclusions of our June 5, 2008 decision and order.  


ORDER
1. Upon reconsideration, we direct the Board Designee to pose the questions outlined in the Board’s Decision and Order on Reconsideration to an orthopedic surgeon on the Board’s SIME list.

2. In all other respects, AWCB Decision No. 08-0104 (June 5, 2008) remains in full force and effect.
Dated at Anchorage, Alaska on June 17, 2008.





ALASKA WORKERS' COMPENSATION BOARD






Janel Wright, Designated Chair






Robert C. Weel, Member

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order on Reconsideration in the matter of TORY M. ELBRADER employee / petitioner; v. ROBERT FISHER, employer; ALASKA NATIONAL INSURANCE CO., insurer / respondent; Case No. 200517485; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on June 17, 2008.
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