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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512                                                                    Juneau, Alaska 99811-5512

	MARINA E. AUSTIN, 

                            Employee, 

                                                         Applicant,

v.

NORQUEST SEAFOODS, INC., 

                           Employer,

and

PACIFIC CLAIMS, INC., 


Insurerer, 

                                                           Defendants.
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)
	        INTERLOCUTORY

        DECISION AND ORDER

        AWCB Case Nos.  200315024,

        200315025, 200321045
        AWCB Decision No. 08-0114
         Filed with AWCB in Juneau, Alaska

         on June 18, 2008


We heard the employer’s Petition to Dismiss the employee’s claims under AS 23.30.110(c) in Juneau, Alaska, on April 8, 2008.  The employee appeared pro se, by telephone.  Attorney Nina Mitchell appeared by telephone, representing the employer.  We proceeded as a quorum of two, one of the Juneau panelists being unavailable to attend that day.  We held the record open for the parties to address certain exhibits.  Receiving no objection to them, we closed the record when we next met on May 13, 2008.

ISSUES

(1) Are the employee’s claims barred under AS 23.30.100?

(2) Are the employee’s claims barred under AS 23.30.105(a)?

(3) Are the employee’s claims barred under AS 23.30.110(c)?

BRIEF SUMMARY OF THE RELEVANT EVIDENCE AND ARGUMENTS
The employee worked for the employer as a fish processor in Ketchikan in 2003.  This case involves claims of injury to four body parts: (1) a right wrist injury  due to repetitive motion; (2) an injury to the right foot, ankle and Achilles tendon due to a co-worker running over the employee’s lower extremity with a fully-loaded fish tote; and (3) infection from an spider bite, which the employee testified was identified as a Brown Recluse spider; and (4) an unspecified injury to the employee’s left lower extremity.  There are two sets of claims filed with regard to these injuries.

A. Reports of injury and claims filed in 2003 and 2004:  

There are three reports of injury (“ROI”) on file with the board.  The first report of injury is dated August 28, 2003, reporting an injury that occurred on August 13, 2003.  This form is signed by the employee, and described the body part injured as “my right foot, on the back, & side off [sic] foot.  The P.T. said.”  In describing the mode of injury, the employee wrote:

“Justin ran over my right foot with, a tote, of pully [sic] & I had to yank my foot out of the tote.”

The date of receipt by the employer, as evidenced by the employer’s signature on the ROI, is obscured on the date-stamped copy provided to the board.  However, the date stamp shows receipt of the ROI by “PACIFIC CLAIMS” on September 5, 2003, with the sending party for a facsimile transmission identified as “NORQUEST SEAFOODS,” indicating a date of facsimile transmission from the employer on September 4, 2003.
  A compensation report dated September 8, 2003 identified the injury date as August 13, 2003, and indicated TTD was paid for disability from August 17 – 23, 2003, with payment on September 8, 2003.

The second report of injury, dated September 12, 2003, is signed by a representative of the employer, but is not signed by the employee.
  This report of injury describes a right “wrist strain,” that occurred on July 2, 2003, quoting the employee as stating:

“working on slim [sic] line, I hurt wrist, twisting back and forth all nite.  It bothered me next day.  I couldn’t grip my hand the next day.  So I took the day off too.”  

In the block for the employee’s signature, the ROI states “transcribed from fax.”  The referenced facsimile transmission is not attached to the ROI, and we have no record of a duplicate of this facsimile transmission having been filed with the board.

The third report of injury regarding the spider bite is dated January 14, 2004, as signed by the employer, is unsigned by the employee (in Block 16, it is recited: “never reported”).

The employee’s first claims, for benefits related to the hand injury and the right foot/ankle injury, were dated September 23, 2003, and were filed with the board on that date.  The employee described the injuries respectively:

“I hurt my hand, in the slim [sic] line, my wrist was strained, badly because I was handing fish to guy behind me fast, & my hand was very swelling [sic] & wouldn’t close it, for a few, days, [causing injury to] my right, hand the doctor said, it was, carpull-tunel [sic].  At K.I.C. in Ketchikan.”
 
“A guy ran over my foot with a tot [sic], of 1,000 lbs. of fish, & I had to pull my foot out of the tot [sic], & It felt like, it was broken at the Time, [causing injury to] right foot, by my right ankle, or killes [sic] tendon & ankle.  (The doctor didn’t x-ray my foot to see if broken.” 

These claims sought award of medical benefits (unspecified), $75 in transportation expenses, $1,500  “total on both claims lose from work,” an unfair/frivolous controversion, and a compensation rate adjustment.
 

The employer filed a separate controversion on October 9, 2003 for each of these two claims, asserting that the hand injury was unsupported by medical documents and the employee missed only one day of work because of it; as to the right foot contusion, the employer asserted that the employee was paid TTD from August 17-24, 2003 but was released to work with no restrictions on August 25, 2003.
  By an Answer dated October 9, 2003, the employer admitted medical costs on the claim for the hand injury, but stated that medical costs were “undetermined, no bills received to date” and that only one day of work was missed.

A pre-hearing conference was scheduled for January 6, 2004 on the employee’s then-pending two claims.
  The employee and adjuster Renee Forland appeared at this pre-hearing conference, during which the employee described the spider bite injury, orally amended her prior claims to include a claim for TTD due to the spider bite, a 25% permanent impairment rating due to the ankle/foot injury, and medical benefits (including medically-related transportation benefits) on all three claims.  The Pre-Hearing Conference Summary is unclear as to whether the employee abandoned her claims for a declaration of an unfair/frivolous controversion and a compensation rate adjustment.  Ms. Forland expressed uncertainty whether a Report of Injury (ROI) had been received on the spider bite claim, indicated the employer and its insurer lacked sufficient medical information to approve the claims, and that the employee had not signed certain medical releases.  The Pre-Hearing Summary recites that the employee said she would sign the requested releases, and,  in bold letters, that there would be “no further Board action unless requested.”  There is no recitation that the employee was verbally informed during the pre-hearing conference of the two-year deadline of filing an Affidavit of Readiness for Hearing (ARH) after a written claim is controverted.

In a controversion form dated January 13, 2004, the employer controverted the spider bite injury claim, alleging that “[e]mployee did not report any injury to the employer.  There is no medical information to support claim.”

In a controversion form dated January 28, 2004, the employer controverted all three claims of injury.  On the spider bite claim, the controversion asserted that

 “[c]laimant was not working on 8/31/03, there is no medical which relates the “bite” and infection to work, claimant return [sic] to work after 8/31/03 worked until lay off due to a reduction in force.  Claimant has not returned signed medical releases for all three claims.”

The controversion also specifically disputed TTD and medical benefits for the right wrist, and TTD due to the right foot injury, on the same grounds raised in 10/9/03 controversions.

The employer filed an additional controversion, dated 4/30/04, which again controverted the spider bite claim, asserting that “medical records from Ketchikan General Hospital and Ketchikan Indian Health Clinic do not state any causal relationship to employment.  Claimant did not report as work related.  This spider bite is not an injury which arose out of employment.”
  On the same date, the board received a set of bills and medical records that appear to be copied from Ketchikan General Hospital, without a medical summary form identifying the party that had submitted the medical records.  These records show that the employee was examined and treated on an outpatient basis for cellulitis of the right abdominal wall on August 31, September 1, and September 2, 2003, including intravenous antibiotics (Ancef) and a release from work for September 1 to 2, 2003.

In a controversion dated November 9, 2004, the employer reiterated its ground for disputing TTD for the right foot/ankle  injury, but added the additional ground for disputing medical benefits for both feet because “claimant did not show up for EIME of 11/8/04, timely notice given to claimant for exam.”  The controversion filed recites that this controversion was copied to the employee’s treating physician Dr. Lam in Juneau.

The employer filed another controversion, dated April 20, 2005, disputing liability for left foot injury medical expenses or disability, stating “the claimant did not report any injury to left foot or ankle at the time of injury, nor when she filed WCC.”

In August 2005, the employer filed another controversion, dated August 22, 2005, that added allegations regarding the foot injury that “per the EIME of 8/8/05 there was only an injury to the right ankle which was medically stable 8/28/03 with no PPI, restrictions, and no need for further treatment.”
 

There was no activity of record on any of the three of the employee’s claims until February 2006, when the employee submitted the copy of a note by her treating physician Dr. Lam to the board.
  The content of this note is described in the summary of the medical records, below. 

B. Claims filed in May 2007:

More than two years then passed without any activity in either of the three claims files.  The employee then submitted two new claim forms dated May 7 and 8, 2007, seeking TTD, transportation expenses, interest, and declaration of an unfair/frivolous controversion.  The medical benefits “box” is not checked in either claim form.
  Each discussed all three injuries, and while there are similarities in the description of the right hand (“my hand & wrist, hurt real bad, some times I drop things”) and the spider bite, for the first time the employee alludes to a recommendation for surgery regarding the foot/ankle/Achilles tendon injury by Dr. Lam, noting “I have bad pain in my ankles, & kules [sic] tendon, when walking.”   The new claims describe pain in both feet.   The employee submitted a Medical Summary form, without any medical records attached or a certification of service, which listed certain physicians and commented on them, as follows:

	Search [sic]
 – Dr. Wanta Lessmeier

	Dr. Wanta, or Lessmeier said it’s my keales [sic] tendon



	Dr. Laum [sic: Lam]
	he keep say I’ll do, surgery.  but I think they paid him, so, he wouldn’t.



	Ketch. Emergency
	

	KIC
 the physical therapis [sic]
	he said.  I don’t walk right.

	Dr. Myloge Emergency Dr.
	did surgery on my tummy & I was in pain a long time a 2 to 3 in. hole



	Dr.  Seattle, WA
	He lied saying nothing wrong.  With me, I don’t thing [sic] he does surgery.



	Dr. Matera – Urgent Care
	Said I could get surgery in Seattle but my kids & I been sick along time.  Most of the winter, because we keep running out of oil.




The employee filed a Request for Conference on May 7, 2007, noting “can’t find an attorney.”
  Thereafter, Ms. Mitchell entered an appearance for the employer and its insurer, filing an additional controversion and an Answer.
  Two separate pre-hearing conferences were noticed and held on June 25, 2007 (in case no. 200321045)(the spider bite) and June 28, 2005 (in case nos. 200315024 and 200315025)(the wrist and ankle).  The employer asserted defenses under AS 23.30.100 and AS 23.30.105 as to the wrist/ankle claims, and under AS 23.30.105 and AS 23.30.110(c) as to the spider bite claim.  The employee was advised at the June 25, 2007 pre-hearing conference to file an Affidavit of Readiness for Hearing; the summary for the June 28 pre-hearing conference gave additional notice of the Section 110(c) time limitation.

On July 11, 2007, the employee submitted a letter to the chief of adjudications for the board, stating:

That lady was yelling at me.  It was Joireen Cohen, & or Jean Sullivan, I think it was Joireen because her. name, is ususal[sic];  differat [sic]; she was yelling, at me the whole time.  Trying to say, that I never, went to the Dr. but, Dr. Laum [sic] said that, He wanted to help, me in 2006.  But, He said he called, Pacific Claims about 6 or 8 times, maybe more.  So, he said, he can’t help me because he can’t get a hold, of them.

I went to Dr. Lesmerier [sic: Lessmeier], & she said, it was the Kelese tendon.  But, Dr. Laum [sic] said it’s my ankles. 

And I did talk to Bruce Before he died or pass away.  She said, I didn’t.  Around when I saw Dr. Laum [sic] he talked to Bruce also.









Signed Marina Austin

The employee attempted to file a single Affidavit of Readiness for Hearing (ARH) on
July 26, 2007, referring to the May 8, 2007 WCC forms, without reference to any case number, but was advised of deficiencies in her completion of the ARH form.
  The employee filed a completed ARH, apparently with the assignation of the form by the Division to case no. 200321045, on November 2, 2007.

For ease of reference, the dates of these filings described above are summarized in the following table:
TABLE I:  SUMMARY OF PLEADINGS
	


	Case No.
	Body Part
	Date of 

Injury
	Date of Claims
	Dates of Controversions
	Date of 

EE’s ARH



	200315024
	Right wrist
	7/2/03
	9/23/03 5/7/07

5/8/0736


	10/9/03

1/28/04


	7/26/07


	200315025
	Rt. Foot /

tendon/ 

ankle
	8/28/03
	9/23/04 5/7/0733

5/8/0736
	10/9/03

1/28/0434

11/9/04

4/20/05

8/22/05

5/24/07


	7/26/0735

	200321045
	Spider bite
	8/31/03
	1/6/04

5/7/0733 5/8/07

	1/13/04

1/28/0434

4/30/04

5/24/07


	7/26/0735

	200315025;

200321045
	Lt. lower extremity
	?
	5/7/0733

5/8/0736
	5/24/07
	7/26/0735


In August 2007, the employee wrote a six-page, handwritten letter discussing her claims, which was marked for identification as Employee’s Exhibit 1 at hearing.  The employee in this letter described “really suffering” from the bug bite “called Brown Requleise,” and asserted that she reported the spider bite injury to “the room dorm guy” and “Mike, the workers’ comp guy,” and asserted that she “filled out papers and sent it to, him also.”  The employee described “a big stack of bills . . . but Medicaid paid for because, they keep or kept asking me for to pay the, bill.  And so eventually I took it to, the Medicaid for them to pay.”  The employee described Dr. Lam’s inability to obtain prior authorization for the needed surgery.  The employee described working on “Labor Day” (presumably, September 1, 2003, a Monday), describing how “everyone was happy. . . we’re making time & a half.”  The employee described not going to “the doctor” (i.e., the Emergency Department at Ketchikan General Hospital) until second or third day after noticing the bite, due to worsening condition.  The employee described missing seven work days due to the infected spider bite, and two weeks due to her injured ankle.  The employee described being sent by the employer to 

“a jerk of a doctor at Lemon Creek.  I told her I didn’t want to go there because he was a jerk.  And he hurt my other ankle real bad, & my other foot.  So, now I have problems with both ankles.  I have pain in feet & my ankles while walking.”

The pending petition to dismiss under AS 23.30.110(c) followed.
  Although originally set as a hearing on the written record based on the employer’s ARH, due to the state of submissions from the employee the board ordered the matter set for an oral hearing.  The board panel’s presiding officer prompted additional briefing and focus of the evidence at hearing on certain caselaw on the Section .110(c) defense
 and urging the parties to meet and confer to discuss joinder of the issues of AS 23.30.100 and AS 23.30.105(a).
  The parties then stipulated to consolidate for hearing the applicability of those two statutes to the pending claims, as well as the employer’s pending petition to dismiss under AS 23.30.110(c).

C. Summary of medical records

The medical records on file in these three cases consist of a set of records relating to the employee’s treatment for the spider bite injury; those records are limited to a billing for services at Ketchikan General Hospital on August 31, 2003, and treatment notes from that facility from August 31, 2003 to September 3, 2003.
  The only other medical “record” on file is a “Rx” note from the employee’s treating physician Dr. Lam identifying the employee’s need for surgery, which recites:

“Dear Bruce, seeing Marina Austin for her chronic [indecipherable] lateral ankle B/L.  She noted no improvement from last visit.  She wants to open her case for review and care.  Sy [surgery] is requested by pt. [patient] to resolve problem.”

There are also three pages of work releases from the Ketchikan Indian Corporation Tribal Health Clinic, which suggest that a “Hein FNP” released the employee from work from August 14-18, 2003 for “WRI,” (presumably an acronym for “work-related injury”), released the employee again from August 18-23, 2003 for a “work related injury,” and on August 25, 2003, noted the employee “may return to full physical activity . . . may return without restrictions.  Has 2 more P.T. apts.”

D. Testimony, evidence, and argument at April 8, 2008 hearing

The employer argued at hearing that the spider bite claim was barred under AS 23.30.100 due to the delay by the employee in reporting the claim to the employer until the
January 6, 2004 pre-hearing conference, arguing that the employer was prejudiced in investigating the injury, including having the wound examined by an employer-sponsored medical examiner.  The employer argued that Mr. Dalrymple’s pre-hearing summary established that the board had not received a report of injury on the spider bite claim.

The employer pointed out that the spider bite claim was a verbal amendment of an existing claim, made at the January 6, 2004 pre-hearing conference, and therefore all three claims had been made and controverted as of January 28, 2004.

The only witness that testified at the April 8, 2008 hearing was the claimant.  Employee’s Exhibits 1 and 2 were admitted into evidence.  The employee testified again that she told a “Mike,” an employee of the employer who worked in the personnel department “across the street from apartments” in Ketchikan, as well as her supervisor “Ryan,” and a “Filipino guy” whose name she could not recall, about the spider bite injury, including showing the wound.  The employee testified that a “Dr. Boon” told her the bite looked to be that of a brown recluse spider; the employee testified she killed the spider but did not take it to any medical professional for examination.

The employee testified she graduated from Juneau-Douglas High School with a full diploma in 1974, and has completed one year of college.  She testified that within the Department of Labor and Workforce Development, she spoke only to Bruce Dalrymple, former workers’ compensation officer, about her claims and injuries.  The employee testified that Mr. Dalrymple did not inform her about any time deadline to file an ARH.  The employee testified that she obtained the claim forms from the Ketchikan Indian Corporation (or “KIC” as she referred to that entity in her testimony), and that KIC personnel told her they would not get paid unless the employee submitted the claim forms.  Ms. Austin described participating in one teleconference with Mr. Dalrymple and an insurance company representative, and that she had at least three meetings with Mr. Dalrymple before he died.
 

The employee testified that she recalled receiving the several controversion notices submitted by the employer, but she did not recall whether there was printing on the back sides of the controversion notice forms that she received. 

The employee testified that the pain in her right ankle has been the most persistent problem, and that Dr. Lam has recommended surgery on her right ankle.  The employee testified that she was currently Medicaid-eligible as of the date of the hearing, based on income and due to her children, but gave no explanation as to why the needed surgery on her ankle had not been performed.  The employee stated that she did not understand the legal arguments being made, and although acknowledging receipt of the employer’s hearing brief, was unsure where she had placed it and was unable to refer to the brief and its exhibits during the hearing.

The employer’s exhibits attached to the employer’s brief were admitted without objection.  The employer filed a printout of all days worked by the employee during the period July 1 to September 30, 2003.
  According to this exhibit, the employee worked a total of:

· 160.75 hours on the days of July 1-2,  July 4-15, 2003;
 

· 171.25 hours on the days of July 16-25 and July 27-31, 2003;
 

· 95.75 hours on the days of August 1-2, August 4-7, and August 9-13, 2003;

· 8.75 hours on the days of August 25, and August 29-30, 2003;

· 63.25 hours on the days of September 7-10, and September 12-15, 2003;

· 41.0 hours on the days of September 16-20, 2003.

Among the employer’s exhibits are copies of several of the controversion forms served and filed by the employer.  The front side of this form, across the top, reads:

EMPLOYEE: READ IMPORTANT INFORMATION ABOUT YOUR RIGHTS ON BACK.

These words appear to be in either Helvetica or Arial type font, bolded, size 18 and 14.  On the back side of the form, in what appears to be either Helvetica or Arial type font, size 10, are the following words:

TIME LIMITS
1. When must you file a written claim (Workers’ Compensation Claim form)?
a.
Compensation Payments.

You will lose your right to compensation payments unless you file a written claim within two years of the date you know the nature of your disability and its connection with your employment and after disablement. If the insurer/employer voluntarily paid compensation, you must file a written claim within two years of the last payment.

*  *  *

c. 
Medical Benefits.

There is no time limit for filing a claim for medical benefits. If the insurer/employer stops medical payments, and if you believe you need more treatment, you must make a written claim to request additional medical payments.  The law permits the insurer/employer to stop medical payments two years after your injury date, but the AWCB can authorize additional medical payments if treatment is needed for the process of recovery.

2. When must you request a hearing (Affidavit of Readiness for Hearing form)?

If the insurer/employer filed this controversion notice after you filed a claim, you must request a hearing before the AWCB within two years after the date of this controversion notice. You will lose your right to the benefits denied on the front of this form if you do not request a hearing within two years.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. 
THE STATUTE OF LIMITATIONS AT AS 23.30.100
AS 23.30.100 provides:


Notice of injury or death.

(a) Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.

(b) The notice must be in writing, contain the name and address of the employee, a statement of the time, place, nature, and cause of the injury or death, and authority to release records of medical treatment for the injury or death, and be signed by the employee or by a person on behalf of the employee, or, in case of death, by a person claiming to be entitled to compensation for the death or by a person on behalf of that person.

(c) Notice shall be given to the board by delivering it or sending it by mail addressed to the board's office, and to the employer by delivering it to the employer or by sending it by mail addressed to the employer at the employer's last known place of business. If the employer is a partnership, the notice may be given to a partner, or if a corporation, the notice may be given to an agent or officer upon whom legal process may be served or who is in charge of the business in the place where the injury occurred.

(d) Failure to give notice does not bar a claim under this chapter

(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;
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(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given;

[image: image2.png]



(3) unless objection to the failure is raised before the board at the first hearing of a claim for compensation in respect to the injury or death.

In Cogger v. Anchor House,
 the Alaska Supreme Court held:

An employee must provide formal written notice to his or her employer within thirty days of an injury in order to be eligible for workers' compensation.  AS 23.30.100.  For reasons of fairness and based on the general excuse in AS 23.30.100(d)(2), this court has read a "reasonableness" standard, analogous to the "discovery rule" for statutes of limitations, into the statute.  Alaska State House. Auth. v. Sullivan, 518 P.2d 759, 761 (Alaska 1974).  Under this standard, the thirty-day period begins when "by reasonable care and diligence it is discoverable and apparent that a compensable injury has been sustained." Id. at 761 (quoting 3 Arthur Larson, Workmen's Compensation, Sec. 78.41, at 60 (1971)). . . .  Under Sullivan, the thirty-day period begins to run when the worker could reasonably discover an injury's compensability.  518 P.2d at 761.  The exact date when an employee could reasonably discover compensability is often difficult to determine, and missing the short thirty-day limitation period bars a claim absolutely.  For reasons of clarity and fairness, we hold that the thirty-day period can begin no earlier than when a compensable event first occurs. However, it is not necessary that a claimant fully diagnose his or her injury for the thirty-day period to begin. (Footnote omitted). 

When an employee has not notified the employer of an injury in accordance with
AS 23.30.100, the employee’s claim may be barred unless the provisions of
AS 23.30.100(d) have been met.  

The presumption applies to the timeliness of notice.
  Under AS 23.30.100, for notice to be timely, it must be given within 30 days of the injury.  A claim will not be barred for failure to give timely written notice, however, if the employer was aware of the injury and the board determines the employer was not prejudiced by the failure to give written notice.
  Based on the pre-hearing conference summaries, pleadings and argument, the employer’s Section 100 defense is raised only as to the claims arising from the spider bite, right wrist, and the left ankle injuries.


A.  The employee gave timely oral notice of the spider bite injury, and

the employer has not shown prejudice:

The employee testified that she orally told several people employed with Norquest Seafoods of the spider bite injury, about the spider bite occurring in employer-supplied housing in Ketchikan while she was working for the employer, about her trips to the hospital for treatment, and her showing of the wound to her supervisor.  The employer offered no witness to refute this testimony, choosing to rely on the employer’s sparse documentary evidence showing that the employee did not work on August 31, 2003, and the employer’s hearsay statement on the ROI that the employee failed to report the injury.

However, the employee’s claim regarding the spider bite is founded on the fact that she was unable to work on August 31, 2003 and other days after the spider bite.  Medical records confirm that she sought medical treatment on August 31, 2003 for a bite that occurred 4 days earlier, that the wound worsened after August 31, and a medical release was issued instructing the employee to not work for two days (due to the spider bite wound) on September 2, 2003.
  We find the employee’s testimony of her timely oral report of the spider bite injury is credible, and therefore we find the employer had actual notice of the spider bite injury within 30 days of the injury.

One reason for the requirement for timely notice is to “facilitate[] the earliest possible investigation of the facts surrounding the injury.”
  To prove prejudice on this basis, the employer would have to prove that it was “hampered in making its investigation and preparing its case.”
  Prejudice in this category most frequently occurs because the employer learns of an injury too late to determine whether the injury is work-related or not.
  We find that the employer had oral and actual notice of the facts surrounding the spider bite injury within thirty days of the occurrence, under circumstances “indicating to a reasonably conscientious manager that the case might involve a potential compensation claim.”
  Because we find the employer had reasonably timely knowledge of the injury, albeit provided orally, and the employer has not shown prejudice by the delay in reporting, we find the facts do not support the employer’s defense to the insect bit injury claim under AS 23.30.100.

B. The record is incomplete as to whether the employee gave timely notice of the

     right wrist injury:

Contrary to the spider bite injury, the employee did not testify (nor is there any evidence in the writings filed by the employee) that she gave timely, contemporaneous notice to the employer of the right wrist injury claim.   Similarly, there are no medical records filed showing when the employee first complained about the right wrist injury, or the progression of any chronic condition relating to the right wrist.  The report of injury for the right wrist injury notes that it is based on a facsimile transmission, but the facsimile transmission is not of record with the board.  On this incomplete record, we are unable to find that the employee failed to timely report the wrist injury, and that the employer was prejudiced by this failure to report, even though the employee continued to work after the alleged onset of injury on July 2, 2003.  We note that an important reason for requiring timely written notice is that timely notice allows the “employer to provide immediate medical diagnosis and treatment to minimize the seriousness of the injury.”
  Depending also on what the medical evidence regarding this wrist injury shows, the right wrist injury might, or might not have been reported in a timely fashion under AS 23.30.100.

The documentary evidence shows the employee worked a total 511.75 hours over 54 workdays after July 3, 2003, (an average of 9.5 hours for each day worked).  To the extent the wrist injury was worsened by the employee’s continued work from July 4, 2003 until the end of September 2003, the employer might have been prejudiced by a failure to report the injury (as the employee could have been reassigned to other work that did not use her right hand and wrist as much), but we are unable to conclude that the employee’s claim for benefits relating to a wrist injury is time barred by AS 23.30.100.  We reserve ruling on this defense pending a more complete record, including the filing of the facsimile transmission that was the basis of the employer’s completion of a report of injury, and medical records (if any) relating to treatment of the right wrist.

C.  The record is inadequate for determination that the employee failed to

      timely report injury of the left lower extremity

The May 2007 claim forms submitted by the employee raise a new complaint of injury to the left lower extremity.  Virtually no medical records are on file regarding this claim of injury to the left leg.  There is no report of injury to the left leg; the report of injury on file very clearly is limited to the right foot, ankle and Achilles tendon.
  Because there is no evidence as to when the employee’s complaints with regard to the left lower extremity began, we are unable to find that there has been a failure to timely report the injury under
AS 23.30.100.  Because the medical record is so slim, we are unable to find that the left leg injury is barred by AS 23.30.100 as untimely.

II.
THE STATUTE OF LIMITATIONS AT AS 23.30.105(a)

AS 23.30.105 provides, in relevant part: 

(a) The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee's disability and its relation to the employment and after disablement.  However, the maximum time for filing the claim in any event other than arising out of an occupational disease shall be four years from the date of injury, . . . except that if payment of compensation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment of benefits under AS 23.30.041, 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215. . . .

 (b) Failure to file a claim within the period prescribed in (a) of this section is not a bar to compensation unless objection to the failure is made at the first hearing of the claim in which all parties in interest are given reasonable notice and opportunity to be heard.

8 AAC 45.050(e) provides, in part:

Amendments.  A pleading may be amended at any such time before award upon such terms as the board or its designee directs.  If the amendment arose out of the conduct, transaction, or occurrence set out or attempted to be set out in the original pleading, the amendment relates back to the date of the original pleading. . . .

Our regulation at 8 AAC 45.050(e) provides for amendments to pleadings, including claims.
  That regulation specifically provides that amendments will relate back to the claim for the “occurrence” out of which the benefit arose.   Sometimes amendments redefine benefits claimed earlier, and sometimes claim new entitlements to benefits arising from new circumstances and occurrences.  When newly asserted benefits arise out of new circumstances, the board has held that they can constitute a new claim and begin a new time period, although the requirement that a claim be a writing signed by the claimant has been interpreted by the Alaska Workers’ Compensation Appeals Commission to require that a verbal amendment of a claim should be related back to the original claim that was amended, for statute of limitations purposes.
  

In Summers v. Korobkin Construction,
 the Alaska Supreme Court noted that AS 23.30.105 makes the right to compensation contingent upon the filing of a claim, and the procedure on claims is established in AS 23.30.110.
  In Morrison-Knudsen Co. v. Vereen,
 the Alaska Supreme Court found the purpose of this statute of limitations is to insure that employers are presented with a claim sufficiently contemporaneously with the time of injury to give the employer a reasonable, timely opportunity to investigate and defend against the claim.
  

In Larson's Worker's Compensation Law, Professor Larson discusses the issues to be con​sidered in determining whether the statute of limitations for filing a workers' compensation claim has begun to run:

The time period for notice of claim does not begin to run until the claimant, as a reason​able person, should recognize the nature, seriousness and probable compen​sable character of his injury or disease.
 

In Collins v. Arctic Builders,
 the Alaska Supreme Court found an employee must have “chargeable knowledge”
 of the "nature of his disability"
 to start the running of the two year period under AS 23.30.105(a).  In Egemo v. Egemo Construction Co.,
 the Court held that the statute of limitations at AS 23.30.105(a) started running only if the injured worker (1) knows of the disability, (2) knows of its relationship to the employment, and (3) must actually be disabled from work.
  Based on the pre-hearing conference summaries, pleadings, and argument, the Section 105(a) defense is raised as to the claims filed in 2007, which are based on four distinct injuries: the right foot/ankle/Achilles tendon, the right wrist, the spider bite, and the left leg injury. 


A.  New claims for the spider bite injury, filed on May 8, 2007, were not timely

      under AS 23.30.105(a)
The employee filed two nearly identical WCC forms in May 2007, describing again the three injuries incurred in 2003 and discussed in her 2003 claims (as orally amended in 2004), and claiming benefits for them.  The benefits claimed appear slightly different, but essentially appear to ask for TTD for past disability relating to the spider bite injury, as well for payment of past medical expenses incurred for treatment of the spider bite.  The question is whether these claims are timely under AS 23.30.105(a).  

As noted above, AS 23.30.105 states that a claim must be filed within two years after the employee has knowledge of the nature of the employee’s disability and its relation to the employment, and after disablement.  Based on the evidence before us, we find that the employee had knowledge of the nature of her disability and its work-relatedness as to the spider bite injury, at the latest, on September 2, 2003 when she was treated at the Ketchikan General Hospital and released from working for two days.
  Accordingly, we find that the employee’s claim on May 8, 2007 for benefits relating to the spider bite injury, to the extent the claim differs from the earlier January 6, 2004 oral amendment of her September 23, 2003 claim, is barred by AS 23.30.105(a).  We do not understand the employee to be alleging any on-going disability due to the spider bite injury, which appears to have been completely treated as of September 3, 2003.  The records establish the employee returned to work on September 7, 2003, and worked for two weeks afterward.
  We find that the 2007 claim for benefits arising from the 2003 spider bite injury, to the extent it seeks other benefits than those sought in the 2003 claim, was filed more than two years after September 2, 2003 and therefore is untimely and barred under AS 23.30.105(a).  We conclude that the employee can recover on her claim for benefits arising from the spider bite injury if, and only if, her 2003 claims made for benefits arising from that injury otherwise survive.

B.  The record is insufficient to determine whether the May 8, 2005 claims

arising from injury to the right wrist or left lower extremity was timely under

AS 23.30.105(a)

To resolve the defense under AS 23.30.105(a) as to whether the May 8, 2007 claims, relating to injury of the right wrist or left lower extremity were timely presented, we must make a finding as to when the employee had knowledge of the nature of her injury, its work-relatedness, and when (if ever) the employee actually became disabled, as to each injury.  Depending upon when these injuries arose, a claim for medical benefits relating to them may have been timely under AS 23.30.105(a), inasmuch as AS 23.30.095(a) as construed by the Alaska Supreme Court states that the Section 105(a) time clock is triggered by the occurrence of three events: (1) injury; (2) knowledge of work relatedness; and (3) actual disability due to the injury.  As noted in layman’s terms on the back of the Board’s controversion form, “[t]here is no time limit for filing a claim for medical benefits.”  It is possible for a condition to progress, and the disablement from a work-related condition to occur more than two years after labor has ceased.
  As noted by the Alaska Workers’ Compensation Appeals Commission, “the Alaska Workers’ Compensation Act liberally allows an injured employee to file claims and litigate issues as they ripen, rather than file a unified claim for each injury that must later be reopened.”

We find the record here is incomplete, not containing any medical records relating to the right wrist or left lower extremity injuries.  We find that the employee is unsophisticated and unable to meaningfully respond to written instruction on how to present her case, and the file lacks the best, most precise evidence on which the board may make such findings – the employee’s medical treatment records.  In the absence of medical records from
Dr. Lam (which would reveal what complaints, if any, the employee made about her left lower extremity, when she made those complaints, and other facts bearing on work-relatedness) and medical records regarding treatment of the employee’s right wrist (which also would provide exact evidence of when the employee made complaints, work-relatedness, and disability), we find the record is inadequate for us to make findings as to the trigger for the employee’s obligation to submit a claim related to these injuries under AS 23.30.105(a).  We reserve ruling on the employer’s Section 105(a) defenses as to the left lower extremity and right wrist claims raised in the May 2007 claims, and the employer is granted leave to renew this defense once the record is sufficient for the board to analyze this defense.

C.  Claim for right foot/ankle injury filed on May 8, 2007 is timely under

      AS 23.30.105(a)

We find sufficient evidence in the record, barely, regarding the right foot/ankle/tendon injury to issue a ruling on the employer’s defense under AS 23.30.105(a) to the employee’s May 8, 2007 claims as to this injury.  We find that the spare medical evidence of record shows that the nature of the employee’s disability regarding the right foot/ankle injury has changed over time.  There is evidence the employee was released by the Ketchikan Indian Corporation health clinic on August 25, 2003 to work without restrictions.  Employee’s Exhibit R shows the employee worked a total of 113 hours over 17 days (an average of 6.6 hours per day) after August 25, 2003.  However, there is also evidence that the employee’s right foot/ankle condition has worsened to the point of needing surgery, per Dr. Lam’s note, the employee’s statements in filings with the board, and the employee’s testimony.  It is undisputed that the employee’s right foot was run over by a fully-loaded fish tote, estimated by the employee to weigh half a ton.  The employee asserts that her foot was never x-rayed after this event.  Although she was released to work, and did go back to work for the employer, it is not beyond the realm of the board’s experience that a workplace injury of this sort may have long-term sequellae, and the employee has testified that she had been told she needs surgery (although Dr. Lam’s note indicates the employee requested surgery).   Based on the present record regarding the employee’s right foot and ankle condition, the board finds that there is evidence that this worsening of condition occurred, at the latest, on or about February 13, 2006.  The record does not show when the employee’s need for surgery was first diagnosed.  Based on the present record, the May 6, 2007 claim therefore appears to have been timely filed, having been filed within two years of February 13, 2006.

The employer shall have leave to raise this defense anew if, based on a more complete medical record, it is shown that the benefits claimed by the employee in her May 8, 2007 claim were triggered by events and circumstances that occurred earlier than May 8, 2005 (i.e., more than two years prior to the filing of her May 8, 2007 claim).

III.  
THE STATUTE OF LIMITATIONS AT AS 23.30.110(c)

AS 23.30.110 provides in part:

(a)  Subject to the provisions of AS 23.30.105, a claim for compensation may be filed with the board in accordance with its regulations at any time after the first seven days of disability following an injury, or at any time after death, and the board may hear and determine all questions in respect to the claim.

* * *

 (c)  Before a hearing is scheduled, the party seeking a hearing shall file a request for a hearing together with an affidavit stating that the party has completed necessary discovery, obtained necessary evidence, and is prepared for the hearing . . . .  If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.

Our regulations provide for commencing proceedings "by filing a written claim or petition."  8 AAC 45.050(a).  A claim "is a request for compensation, attorney's fees, costs, or medical benefits under the Act."
  We construe the term "claim" similarly in the context of both
AS 23.30.105 (statute of limitations for filing claims) and AS 23.30.110(c) ("no‑progress" rule).
  We find that the employee filed claims for purposes of Section 110(c) when she filed her WCC forms on September 23, 2003.  We find that the employee’s verbal amendment of her claims at the January 6, 2004 pre-hearing conference, to include a claim for benefits relating to the spider bite injury, relates back to her written claims filed on September 23, 3003.
  

In Summers v. Korobkin Construction,
 the Alaska Supreme Court noted that AS 23.30.105 makes the right to compensation contingent upon the filing of a claim, and the procedure on claims is established in AS 23.30.110.  Having filed a claim, an injured employee has certain procedural rights and obligations under AS 23.30.110(c).  The Alaska Supreme Court has compared AS 23.30.110(c) to a statute of limitations.
  Statutes with language similar to AS 23.30.110(c) are referred to by the late Professor Arthur Larson as "no progress" or "failure to prosecute" rules.  "[A] claim may be dismissed for failure to prosecute it or set it down for hearing in a specified or reasonable time."
 

In Tipton v. ARCO Alaska, Inc.,
 the Alaska Supreme Court noted the language of Section 110(c) is clear, requiring an employee to request a hearing within two years of the date of controversion.  The court also noted that drastic and harsh procedural provision, such as the dismissal of a claim without a hearing on its merits, is disfavored and is construed narrowly by the courts.  The Court ruled that a timely request for a hearing definitively tolls the statute of limitation under AS 23.30.110(c).
  

AS 23.30.110(c) requires an employee to prosecute her claim in a timely manner once she files a claim and it is controverted by the employer.
  Only after a claim is filed, can the
 AS 23.30.110(c) time clock be started by the employer’s filing of a controversion.
  We understand that the employer’s Section 110(c) defense is raised as to the 2003 claims (including the 2004 amendment adding claims based on the insect bite injury).


A.  The employee’s failure to file an ARH within two years of October 9, 2003

on her September 23, 2003 claims is legally excused because of the Division’s failure to fulfill Richard v. Fireman’s Fund  mandate

As noted above, we find the employee filed her claims on September 23, 2003 as to three of the four alleged injuries: the right foot/ankle/Achilles tendon; the right wrist; and the spider bite claim, based on oral amendment which is related back to September 23, 2003.   We find the employer filed controversions on October 9, 2003 (controverting the claims relating to the right wrist and ankle/foot injuries).  We find that the employer filed a controversion on January 13, 2004 (controverting the claim relating to the spider bite injury), but following the logic of the relation-back doctrine as to the legally cognizable filing date for the oral amendment of a written claim, we conclude that the employer’s January 13, 2004 controversion of the spider bite injury should also relate back to the October 9, 2003 filing of the employer’s original controversions of the employee’s original claims.  Thus we conclude that the employee, to have timely presented her claims for hearing, must have filed an affidavit of readiness for hearing as to each claim on or before October 9, 2005, unless legally excused from doing so.

We find the employee filed an Affidavit of Readiness for Hearing on July 26, 2007, within two years of the filing of her May 7 and 8, 2007 claims, but not within two years of the several controversions filed on and after October 9, 2003.  The question is whether the employee’s failure to file an ARH earlier on her September 23, 2003 claims is legally excused under the facts of this case.  On the precise facts of this case, this appears to be a legal question of first impression.  

While the employee reports that she graduated from Juneau Douglas High School with a full diploma, and completed one year of college, the written record reveals an employee who, although she may not be illiterate, is certainly ill-suited to effective communication in writing.  The documents on file are replete with the employee’s misspellings, poor sentence structure, tangential writing, incomplete and incorrectly completed forms.  It is evident that the employee has been unable to follow the instructions on the most simple forms.
  The employee testified at the April 8, 2008 hearing that she did not understand the proceeding, nor what she was supposed to do, despite having received a detailed letter a month before from the presiding officer on what she needed to do to present her case against dismissal.
  The employee appeared at the June 28, 2007 pre-hearing conference held in Case No. 200315024 and 200315025, and received an oral admonition that the employee should file an Affidavit of Readiness on her claims.
  It is apparent that the employee understood this oral instruction, as the employee attempted to file her ARHs on July 26, 2007, and ultimately successfully filed them on October 16, 2007.
Based on the whole record, and in line with the directive of the Alaska Workers’ Compensation Appeals Commission in University of Alaska Fairbanks v. Hogenson that a dismissal of claims under AS 23.30.110(c) ought not be entered against an unrepresented claimant without an oral hearing,
 we scheduled this matter for an oral hearing despite the initial calendaring for hearing on the written record.  

After oral hearing, and based on the entire record, we find that the employee was not provided with adequate instruction from the Division on the two-year deadline under
AS 23.30.110(c) when it mattered, and thus the Division (and by extension, the board) failed to fulfill the obligation under Richard v. Fireman’s Fund, Inc. to inform the claimant as to the real facts bearing on her condition, her right to compensation, with instruction on how to pursue her rights under the law.
  Specifically, the employee testified that she was not told about the two-year deadline under AS 23.30.110(c), until more than two years after the employer’s October 9, 2003 controversions.  Instead, the Division relied on the written communication to the claimant of the deadline on the back side of the controversion form.  

The board has previously noted that unrepresented claimants are frequently unsophisticated and minimally educated in the law.
  We doubt this employee has the capacity or ability to research the law, read the statute, or understand it as written.  Based on her writings before the board, we doubt she had the ability to fully understand the written admonition on the back side of the controversion form.  The board finds that the only instruction to the employee on this two-year deadline was in writing, on the back page of the controversion form.  We find that although the employee was provided with written notice of the 2-year time deadline, the employee failed to understand this written notice, even though it was provided to her multiple times.  When she was given oral instruction on the 2-year deadline, the employee acted with relative promptness.  

Given the employee’s limitations in communicating in writing, as reflected by the record, we find that the employee was not properly informed in a way that she could understand, that is, orally, about how to proceed to bring her claims to hearing, and about the two-year deadline under AS 23.30.110(c).  While the written notice provided might have been legally sufficient to a more sophisticated, better educated claimant, we find it was insufficient here for this claimant.  We distinguish other cases that found adequate instruction under Richard, where the claimant also was verbally informed by a Division employee of the 2-year deadline under AS 23.30.110(c).
 

Although the claimant did not comply with the filing requirement under AS 23.30.110(c), we find that this claimant under the particular circumstances of this case, should be legally excused from the failure to comply with the 2-year filing deadline, as to her 2003 claims (including the 2004 amendment of her claims).  We conclude the employee’s claim for additional benefits for her 2003 claims (and her 2004 oral amendment of those claims), if not otherwise barred under another statutory defense, are not time-barred by AS 23.30.110(c).


B.  The May 2007 claims merely re-state the claims relating to the


      spider bite injury 

As to the claims filed on May 7 and 8, 2007, we find that the claims related to the spider bite injury merely re-state the same claims against the same employer for the same injury sought by the earlier September 23, 2003 (as orally amended on January 6, 2004).  A claim that has been time-barred under AS 23.30.110(c) may not be revived by filing a new WCC form making the same claim.
  Dismissal of a claim under AS 23.30.110(c) has the effect of precluding the “raising of a later claim for the same benefit, arising from the same injury, against the same employer, based on the same theory (nature) of injury.”
  Because we have concluded that the 2003 claims are not time-barred under AS 23.30.110(c), we conclude the spider bite injury claim survives the employer’s Section 110(c) defense.  However, if the 2003 claims based on the spider bite injury were time-barred under Section 110(c), we find that the May 2007 claims based on the same injury also would be barred under Section 110(c) as a mere re-allegation of the same claim for relief.


C.  The May 2007 claims for benefits relating to the right wrist, right


      foot/ankle/Achilles tendon, and left lower extremity, appear to raise 


      new claims for which the Section 110(c) time period has not run

As to the claims related to the right foot, tendon and ankle injury, we find that the employee’s claim, placed in the context of Dr. Lam’s note, indicates a change in medical condition and suggests a new claim seeking prospective medical benefits (including surgery), medically-related transportation benefits and TTD based on a new set of facts: the worsening of the employee’s condition, after the full medical release by the Ketchikan Indian Corp. health clinic on August 25, 2003, with a current need for surgery of the right ankle, tendon and/or foot.  Because we find this to be a new claim based on a different set of facts than in the 2003 claims, we find that even if there were a time bar to benefits under Section 110(c) as to the 2003 claim, this bar would be inoperative as to the May 2007 claims, under the rationale of Bailey, Hogenson and similar cases.
  

As to the right wrist injury, the record is insufficient for us to find that the 2007 claims are based on the same facts, and same injury, as are described in the 2003 claims.  The employee’s 2007 claim form states that “some times I drop things,” suggesting a worsening of the hand and wrist condition.

For the left leg injury, the employee’s August 29, 2007 letter asserts injury to the left ankle, apparently after being seen for an employer-sponsored medical examination, in which Mr. Austin alleges her left ankle was injured.
  There are no medical records on file with regard to the left lower extremity.  We decline to make a ruling under Section 110(c) on the timeliness of the 2007 claims arising out of the right wrist and left lower extremity injuries.

IV.   
REMAND TO WCO FOR COMPLETION OF MEDICAL RELEASES AND 


FURTHER PROCEEDINGS

Although the employee has filed an affidavit of readiness for hearing on the 2007 claims, we find this matter is not ready for hearing on the merits.  The employee testified that she does not understand how to proceed.  Virtually no medical records are on file.  We remand this matter to the workers’ compensation officer for additional pre-hearing proceedings to direct completion of the board’s record, including directing filing of medical records in accordance with this decision, determination of whether the parties agree that a second independent medical examination is necessary or advised, and to otherwise ready the matter for a hearing on the merits of the employee’s 2003 and 2005 claims.  The employee shall also be advised again that if she does not properly execute appropriate medical releases and otherwise cooperate in the employer’s discovery, her claims are subject to dismissal for non-cooperation upon a petition by the employer, and that she also bears an obligation to file a complete medical record to the extent that she can afford to do so.
  The parties shall be instructed that no further hearing shall be calendared except after compliance by the petitioning or claiming party with 8 AAC 45.052.

As to the 2003 claims, we find that the appropriate remedy for the failure to give the employee appropriate instruction on the Section 110(c) deadline is to set a new deadline for filing of an ARH on the 2003 claims, that coincides with the deadline on the employee’s 2007 claims.  The employer  filed a controversion to the May 2007 claims on May 24, 2007, and under Section 110(c), the deadline for submission of an ARH would have been two years after that date.  We find that the appropriate remedy is to order the employee to file an ARH on her 2003 claims on or before May 24, 2009.  We shall order the 2003 claims dismissed, without further petition from the employer or further order from the board, unless the employee files an Affidavit of Readiness for Hearing on her 2003 claims on or before May 24, 2009.

ORDER
(1)  The separate case nos. 200315024, 200315025, and 200321045 are consolidated for hearing and all other proceedings under 8 AAC 45.050(b) (5), with case no. 200315025 as the master case file.  The parties shall be instructed in compliance with 8 AAC 45.050(b)(5) and (6) at the next scheduled pre-hearing conference;

 (2) The employer’s petition to dismiss the employee’s claim for benefits relating to the right foot/tendon/ankle injury is denied;

(3) The employer’s petition to dismiss the employee’s claim for benefits relating to the spider bite injury is denied, except as to any new claims raised in the employee’s May 2007 claims, which are barred under AS 23.30.105(a); 

(4) The employer’s petition to dismiss the employee’s claim for benefits relating to the left lower extremity is denied, without prejudice to being renewed based upon a more complete record;

(5) The employer’s petition to dismiss the employee’s claim for benefits relating to the right wrist is denied, without prejudice to being renewed and re-adjudicated based upon a more complete record; 

(6) We reserve ruling on whether the employee’s claims as to the right wrist injury and left lower extremity injury are barred under AS 23.30.100 or AS 23.30.105(a), pending a more complete medical record, submission of the facsimile transmission that formed the basis of the right wrist report of injury completed by the employer, and such other evidence and argument as the parties may deem relevant;

(7)  We remand to the workers’ compensation officer for additional pre-hearing proceedings consistent with this decision, reserving jurisdiction to resolve the employee’s claims;
(8) If the employee fails to file an Affidavit of Readiness for Hearing on or before
May 24, 2009 on her 2003 claims (including the January 6, 2004 oral amendment to raise
the claims relating to the spider bite injury), those claims shall be dismissed with prejudice
without further petition from any party, and without further order from the board.


Dated at Juneau, Alaska this 18th day of June, 2008.





ALASKA WORKERS' COMPENSATION BOARD







/s/ Robert B. Briggs                          






Robert B. Briggs, Designated Chairman







/s/ Michael Notar






Michael Notar, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration
 under AS 44.62.540 and in accordance with 8 AAC 45.050. The petition requesting
reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of
benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may
ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance
with 8 AAC 45.150 and 8 AAC 45.050.
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I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory
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NORQUEST SEAFOODS, INC., employer; and PACIFIC CLAIMS, INC., insurer /
defendants; Case No. 200315024, 200315025, 200321045; dated and filed in the office of
the Alaska Workers' Compensation Board in Juneau, Alaska, this 18th day of June, 2008.
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Susan N. Oldacres


Workers’ Compensation Technician
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� This matter was initially set for hearing on the written record on the employer’s petition to dismiss under AS 23.30.110(c).  Later, the board panel set the matter for an oral hearing, with an invitation for the parties to also address defenses under AS 23.30.100 and AS 23.30.105(a).  Then, the parties stipulated that the additional issues of  whether the matter should be dismissed under either AS 23.30.100 or AS 23.30.105(a) were also joined.  3/07/08 Stipulation Regarding Issues for Hearing (filed Mar. 28, 2008).


� 8/28/03 Report of Occupational Injury or Illness, attached to R. Forland, Pacific Claims Alaska, Inc., to B. Dalrymple, AWCB, Facsimile transmission (dated January 8, 2004), at page 2.    The original of this report of injury is not on file with the board.  The facsimile transmission document was filed in AWCB case no. 200321045 (notation by B. Dalrymple, WCO), although in the board’s computer system, the injury to the right foot was assigned to AWCB case no. 200315025  Board computer screen printout, AWCB no. 200315025.


� Id. at Block 49.


� 9/8/03, E. Williams, Pacific Claims Alaska Workers’ Comp, Inc., Compensation Report (filed 9/11/03 in case no. 200315025).


� 9/12/03 Report of Occupational Injury or Illness, attached to E. Williams, Memorandum, to J. Wilder, AWCB, re: Injury Reports, Marina Austin, DOI 7/2/03.  This injury was assigned AWCB case no. 200315024, and filed in the case file for that number.


� Id., Block 16.


� 1/14/04 Report of Injury or Illness (filed 1/20/04 in case no. 200321045).


� 9/23/2003 WCC, at Blocks 13 and 14, filed in AWCB 200315024.  See also Employer’s Exh. A attached to 8/7/07 Employer’s Memorandum in Support of Petition to Dismiss (filed (8/10/07).


� 9/23/2003 WCC, at Blocks 13 and 14, filed in AWCB 200315025.


� 9/23/2003 WCC, at Blocks 19-24, filed in AWCB 200315024; 9/23/2003 WCC, at Blocks 19-24, filed in AWCB 200315025.


� 10/9/03 Controversion, at Block 16, filed in AWCB 200315024 (filed 10/14/03); 10/9/03 Controversion, at Block 16, filed in AWCB 200315025 (filed 10/14/03).  8/25/03 Hein FNP, Ketchikan Indian Corp. Tribal Health Clinic (filed 10/14/03 in case no. 200315025).


� 10/9/03 Answer to Employee’s Application for Adjustment of Claim (filed 10/14/03 in case no. 200315024).


� 12/16/03 Letter, B. Dalrymple, AWCB, to the parties.


� 1/6/04, B. Dalrymple, AWCB, Pre-Hearing Conference Summary.  The foot and wrist claims were administratively joined, with case no. 200315025 designated as the master file.  Id.


� 1/13/04 Controversion (filed 1/20/04).


� 4/30/04 Controversion (filed 5/3/04).  Although this controversion gave the case number of 200315025, it was filed by Mr. Dalrymple in case no. 200321045.


� 8/31/03 to 9/2/03, Ketchikan General Hospital Emergency Department medical records (filed 5/30/04).  Medical billing filed appears only to be charges for services provided on 8/31/03.


� 11/9/04 Controversion (filed 11/12/04 in case no. 200315025).


� 4/20/05 Controversion (filed 4/22/05 in case no. 200315025).


� 8/22/05 Controversion (filed 8/24/05 in case no. 200315025).


� Employee’s Exhibit 1, pages 1 and 3.


� 5/7/07 Workers’ Compensation Claim (filed 5/8/07 in case no. 200315025); 5/8/07  Workers’ Compensation Claim (filed 5/8/07 in case no. 200321045).


� Undated M. Austin, Workers’ Compensation Medical Summary (filed 5/8/07 in case no. 200315025).  A similar medical summary form was filed in case no. 200321045.


� A health organization serving certain Alaska Natives living in Southeast Alaska is called the Southeast Alaska Health Consortium, with the common acronym of “SEARHC,” but commonly pronounced “SEARCH.” 


� D. Wanta, MD, later married and now known as D. Lessmeier, MD.


� Ketchikan Indian Corporation maintains a health clinic in Ketchikan, Alaska, where the employee was working for the employer at the time of injuries.


� 5/7/07 Request for Conference.


� 5/24/07 Entry of Appearance; 5/24/07 Answer. 


� 6/25/07 Pre-Hearing Conference Summary; 6/28/07 Pre-Hearing Conference Summary.


� Employee’s Exhibit 2, page 2.


� 9/18/07 Letter, J. Bailey, AWCB, to M.E. Austin (filed in case no. 200321045)


� 7/26/07 ARH (filed 10/16/07 in Anchorage office of AWCB, in case no. 200321045).


� This WCC refers to all four body part injuries, and was filed by the board in AWCB No. 200315025.


� This controversion, although captioned AWCB #200315025, was filed by WCO Dalrymple in AWCB #200321045.  All injury dates and body parts for the three original injuries are described, indicating the controversion applied to all three cases.


� This ARH refers to simply the “May 8, 2007” WCC, which as recited in Note 36 below, identifies four body part injuries.  The employee’s ARH is originally dated July 26, 2007, and was signed before and notarized by an employee of the Workers’ Compensation Division.  Inexplicably, the form was returned to the employee for completing of two blocks (Block 17, identifying the name of the affiant, and Block 18, signature of the affiant), even though elsewhere on the form the affiant’s name appears both in block letters and in signature.  A fully completed ARH was filed by the Anchorage office of the board on October 16, 2007.


� This WCC refers to all four body part injuries, and was filed by the board in AWCB No. 200321045.


� This controversion, although captioned as AWCB #200315025, was filed by WCO Dalrymple in AWCB #200321045.  Only the spider bite date of injury and body part is referenced.


� Employee’s Exhibit 1 (dated 8/29/07, filed 8/31/07).


� 8/7/07 Petition, with attached Employer’s Memorandum in Support of Petition to Dismiss (filed 8/10/07 in case file no. 200315024).


� Jonathan v. Doyon Drilling, Inc., 890 P.2d 1121 (Alaska 1995); Bohlmann v. Alaska Constr. & Eng’g, Inc. AWCAC Dec. No. 023 (Dec. 8, 2006); Aune v. Eastwind, Inc., AWCB Dec. No. 01-0259 (Dec. 19, 2001), and any cases following those decisions, regarding equitable tolling or relaxation of the time deadline under AS 23.20.110(c).


� 2/28/08 Letter, R. Briggs, HO, AWCB, to  parties.


� 1/9/04 Ketchikan General Hospital, “Detail of Charges,” etc. (filed 5/3/04)(filed in case no. 200321045).  There is no medical summary accompanying these records, nor any certificate of service.


� 2/13/06 A.T. Lam, DPM, Southeast Foot & Ankle Center, Rx Note (filed 3/1/056)(filed in case no. 200315025).


� 8/14/03, 8/18/03 and 8/25/03 Hein, FNP, KIC Tribal Health Clinic, Release from Work or School (filed in case no. 200315025 on 10/14/03).


� The board panel takes administrative notice that Mr. Dalrymple died on October 18, 2006.  See Juneau Empire obituary published at: http://www.juneauempire.com/stories/102506/obi_20061025022.shtml.


� 4/8/08 Hearing (testimony of M.E. Austin).


� Employer’s Exhibit R, attached to 8/7/07 Employer’s Memorandum in Support of Petition to Dismiss (filed 8/10/07).


� Employers’ Exhibit R, page 1.  This calculates to an average of 12.4 hours per day worked.


� Id. at page 2.  This calculates to an average of 11.4 hours per day worked.


� Id. at page 3. This calculates to an average of 8.7 hours per day worked.


� Id. at page 4. This calculates to an average of 2.9 hours per day worked.


� Id. at page 5. This calculates to an average of 7.9 hours per day worked.


� Id. at page 6. This calculates to an average of 6.8 hours per day worked.


� Employer’s Exhibit B, page 2; Exh. D, page 2; Exh. I, page 2; Exh. J, page 2; Exh. L, page 3; Exh. M, page 2; Exh. N, page 2; Exh. P, page 2; Exh. T, page 2; Exh. U, page 2. 


� 936 P.2d 157, 160 (Alaska 1997).


� Id.


� AS 23.30.120(a)(2).  See also, McGahuey v. Whitestone Logging, Decision No. 54, August 28, 2006.


� AS 23.30.100(d)(1).


� 9/2/03 M.R. Kaehler, MD, Ketchikan Gen. Hosp., Emergency Dept. Note (“Do not work today, tomorrow.  * * * Return to the emergency department in 8 hours for next dose of IV Ancef.”)


� Id.  Another reason for the 30-day report statute is to permit the employer to minimize damage due to workplace injury by ensuring the employee obtains timely medical treatment.  Kolkman v. Greens Creek Mining Co., 936 P.2d 150, at 154-156 (Alaska 1997), citing State v. Moore, 706 P.2d 311, 312 (Alaska 1985).  This rationale for the reporting deadline, as in the Kolkman case, would not have helped mitigate the injury, as the employee promptly sought and obtained medical treatment of the infected spider bite.   


� A. Larson, Workmen's Compensation §126.04, at 15-16 (2000); accord, Morrison-Knudsen Co. v. Vereen, 414 P.2d 536, 537 (Alaska 1966). 


� Id., at 16-17.


�AS 23.30.100(d); Tinker v. VECO, Inc., 913 P.2d 488, 492-93 (Alaska 1996); Kolkman v. Greens Creek Mining Co., 936 P.2d 150, 154-156 (Alaska 1997).


� Tinker v. Veco, Inc. 913 P.2d 488, 492 (Alaska 1996). 


� 8/28/03 ROI; 9/23/03 WCC (each filed in case no. 200315025).


� 8 AAC 45.050(b)(1)&(e).


�Kuukpik  Arctic Catering, LLC v. Harig, AWCAC Dec. No. 038 (Apr. 27, 2007), questioning Harig v Kuukpik Arctic Catering L.L.C., AWCB Decision No. 06-0313 (Nov. 24, 2006)(verbal amendment at pre-hearing conference held to be a new claim for purposes of AS 23.30.110(c)).  See also Morgan v. Alaska Reg. Hospital, AWCAC Dec. No. 035 (Feb. 28, 2007)(affirming relation back of verbal amendment of claim to date of original written claim); Hornbeck v. Interior Fuels Co., AWCB Dec. No. 08-0072 (Apr. 17, 2008), at page 4 (applying the relation back doctrine).


� 814 P.2d 1369 (Alaska 1991).


� 7 Arthur Larson & Lex K. Larson, Workers' Compensation Law, Sec. 126.13[4], at 126-81 (2002). 


� 414 P.2d 536 (Alaska 1966).


� Id., at 538.


� 7 Arthur Larson & Lex Larson, Larson's Worker's Compensation Law § 126.05[1], at 126-18 (2001)


� 33 P.3d 1286 (Alaska 2001).  


� Id., at 4.


� Id., at 3.


� 998 P.2d 434 (Alaska 2000).


� Id. at 441; see AS 23.30.095(a).


� We note the employee did not work from August 30 to September 6, 2003, which is some evidence to support the point that the employee was disabled for those days by the spider bite infection, which on the record before us appears to have been successfully treated with Ancef, although the medical record of the treatment of this condition may not be complete, as the employee described a surgical excision of the spider bite wound, which is not described in the medical records on file with the board.


� Although the employee’s letter asserts she worked on Labor Day, and received time-and-a-half wages for working on this holiday, the employer’s records do not support this.  The employer’s records do show the employee worked on Friday, July 4, 2003, also a holiday.  However, for purposes of the pending motion, we make no findings based on the current evidence other than that the employee had recovered from the spider bite and returned to work by September 7, 2003.  Employer’s Exhibit R, pages 4-5.


� See, e.g., Olsen v. Sealand Services, AWCB Dec. No. 97-0144 (July 1, 1997), at page 8 (favoring of right leg due to right knee injury found eventually aggravated previously injured left knee). 


� University of Alaska Fairbanks v. Hogenson, AWCAC Dec. No. 074 (Feb. 28, 2008), at page 15, citing Egemo v. Egemo Constr. Co., 998 P.2d 434, 440 (Alaska 2000) and Sourdough Express, Inc. v. Barron, AWCAC Dec. No. 069 (Feb. 7, 2008).


� 8 AAC 45.050(b)(1).


� See Blaylock v. Steel Engineering and Erection, AWCB No. 88�0016 (January 29, 1988); Thornton v. North Star Stevedoring, AWCB No. 87�0127 (June 9, 1987).


� Kuukpik Arctic Catering, LLC v. Harig, AWCAC Dec. No. 038 (Apr. 27, 2007), at pages 8-10(discussing relation back doctrine for oral amendments of written claims).


� 814 P.2d 1369 (Alaska 1991).


� Suh v. Pingo Corp., 736 P.2d 342, 346 (Alaska 1987).


� 7 A. Larson & L.K. Larson, Workers' Compensation Law, § 126.13[4], at 126-81 (2002). 


� 922 P.2d 910, 912, 913 (Alaska 1996).  


� Id.


� Jonathan v. Doyon Drilling, Inc., 890 P.2d 1121, 1124 (Alaska 1995).


� See, Wilson v. Flying Tiger Line, Inc. AWCB Decision No. 94-0143 (June 17, 1994).


� See, as just one example, the employee’s submission of a medical report summary, with no medical record attached, in which the employee made narrative comments on the form about providers, instead of the information the form requires, such as attaching medical records with identification of the date, type, and a description of each medical record.  There also is no indication that the employee served the medical summary form on the employer, and it is not signed by the employee, although it appears to be the employee’s hand-writing.  M. Austin, Workers’ Compensation  Medical Summary (undated, filed 5/8/07).


� See 2/28/08 Letter, R. Briggs, HO, to M. Austin and N. Mitchell.


� 6/28/07 Pre-Hearing Conference Summary; see 7/11/07 Letter, M. Austin to D. Donlee [sic] (describing being “yelled” by WCO Joireen Cohen)(filed July 11, 2007 in case no. 200321045).  .


� AWCAC Dec. No. 074 (Feb. 28, 2008), at pages 16-17 (Feb. 28, 2008).


� 384 P.2d 445, 446 (Alaska 1963).  Accord, Dwight v. Humana Hosp. Alaska, 876 P.2d 1114, at 1120 (Alaska 1994)(discussing Richard).


� Granus v. Fell, AWCB Dec. No. 99-0016 (Jan. 20, 1999), at page 20.


�Bailey v. Texas Instruments, Inc., 111 P.3d 321, 323 (Alaska 2005)(employee informed of 2-year deadline at pre-hearing conference); Kuukpik Arctic Catering, LLC v. Harig, AWCAC Dec. No. 038 (Apr. 27, 2007), at page 3 (employee notified of 2-year deadline at pre-hearing conference); Bohlmann v. Alaska Constr. & Eng’g, Inc.,  AWCAC Dec. No. 023 (Dec. 8, 2006), at page 10, n. 54 and accompanying text (describing board controversion form’s language warning of Section 110(c) deadline; employee was also told of deadline by Division employee).


� E.g., Hogenson, supra, at pages 12-14, citing and discussing Bailey v. Texas Instruments, Inc., 111 P.3d 321, at 324-25 (Alaska 2005).


� Id. at 14.


� Bailey, 111 P.3d at 324; Hogenson, AWCAC Dec. No. 074, at pages 12-16.; Hornbeck, AWCB Dec. No. 08-0072, at page 4 (following Hogenson).


� Employee’s Exhibit 1, page  6.


� Nelson v. Klukwan, Inc., AWCB Dec. No. 08-0026 (Feb. 22, 2008), at page  23 (discussing the employee’s obligation to submit medical records relevant to a pending claim); 8 AAC 45.052.  Medical providers are required to provide physician’s reports under 8 AAC 45.086, and the board panel takes notice that frequently providers respond by attaching copies of their medical treatment notes with the physician’s report.


� 8 AAC 45.052(e).
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