ALASKA WORKERS' COMPENSATION BOARD

          P.O. Box 115512
Juneau, Alaska 99811-5512

	KENNETH L. MANOR, 

                                 Employee, 

                                        Respondant,

                                                   v. 

ALASKA RAILROAD CORP.,

(Self-Insured)
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	FINAL DECISION AND ORDER

AWCB Case No.  200715972
AWCB Decision No.  08-0115
Filed with AWCB Anchorage, Alaska

on June 20, 2008


The Alaska Workers’ Compensation Board (Board) heard the employer’s petition on May 14, 2008 at, Anchorage, Alaska.  Attorney Timothy MacMillan represented the employee.   Attorney Michael Budzinski represented the employer.  We kept the record open for submission of the second independent medical evaluation report, which was filed on May 19, 2008.  We closed the record on May 21, 2008, when we next met.  


ISSUE
Whether the reemployment benefits administrator (RBA) abused his discretion referring the employee for an eligibility evaluation under AS 23.30.041(c).  


SUMMARY OF THE EVIDENCE
The following recitation of facts is limited to those necessary to decide the narrow issue before us, listed above.  According to his report of occupational injury or illness (ROI), the employee began working for the employer on June 10, 2006, as a track repairer.  In his October 4, 2007 ROI, the employee reported pain in his right hand, with a reported injury date of October 3, 2007.  The employee described the mechanism of injury as follows:  “Repitious (sic) work, loading spikes, repetition type of work.”  In its section, the employer noted:  “loading spikes + general causes pain in his hand.”  

The employee began seeking medical treatment on October 5, 2007;
  a diagnosis of tendinitis in the right hand was provided for his “workers’ compensation injury.”  A radiological report from John McCormick, M.D., on October 5, 2007, noted an “old healed fracture of the right fifth metacarpal bone.”  On October 11, 2007, a provider at Alaska Hand Rehabilitation recommended physical therapy for the employee’s right hand.  On October 19, 2007, the employee was again treated for his right hand tendonitis, and restricted to light duty work for the employer.  On October 29, 2007 the employee’s work restrictions were continued, specifically no sledge hammering.  The employee continued physical therapy with Alaska Hand Rehabilitation.  

In his December 10, 2007 report, the employee’s attending physician, Marc Kornmesser, M.D., diagnosed the employee with a “likely ganglion cyst of the second CMC joint”  and recommended an MRI.  In his December 11, 2007 MRI report, Dr. McCormick diagnosed:

1. There is a mild focus of T2 hyperintensity on the posterior aspect of the base of the second metatarsal bone.  This is at the site of clinical concern and potentially represents a contusion.  The bones are intact elsewhere.  

2. No ganglion cyst or other soft tissue abnormalities are seen.

3. There is questionable disruption of the scapholunate ligament.  This could better be assessed with an MR-arthrogram, if clinically indicated.

4. There is ulnar negative variance.  However, I do not see disruption of the triangular fibrocartilage.  

At the request of the employer, the employee was evaluated by Loren Jensen, M.D., who identifies himself as a hand and orthopedic surgeon, on December 19, 2007 (IME).  In pertinent part, Dr. Jensen concluded:  “I do not believe that his work activity can be regarded as the substantial cause of his mid-carpal arthrosis.  The substantial cause appears to be the natural progression of a remote injury causing arthrosis.”  

On December 31, 2007, the employer wrote to the employee, denying all benefits based on Dr. Jensen’s evaluation.  On January 2, 2008, the employee filed a claim for benefits, including a request for a second independent medical evaluation.  

Based  on Dr. Jensen’s IME, the employer controverted “all benefits” on January 9, 2008.  The following is the “reason” listed for controverting:  “Based on the Employer’s Medical Evaluation of 12/19/07 by Dr. Jensen, claimant’s right wrist arthrosis condition is not work related.  Work is not the substantial cause of his condition.”  

In response, Dr. Kornmesser wrote to the employer’s adjuster on January 21, 2008:

This letter is in response to Dr. Jensen’s IME.  Patient has a focal identifiable pathology at the base of the second metacarpal and there is a lesion present on the MRI in the same area of concern.  I believe this may represent tendinosis of the extensor carpi radialis longus versus interosseous ganglion cyst.  I think he would benefit from surgical management, which would consist of debridement of the area and a relatively short postoperative course of therapy.  I disagree with Dr. Jensen’s diagnosis of midcarpal arthrosis and therefore, I disagree with his approach to the patient.  

On March 3, 2008, the employee requested reemployment benefits.  In his request, the employee indicated that it had been in excess of 90 days since he had been unable to return to employment.  Also on March 3, 2008, Workers’ Compensation Technician, Fannie Stoll, wrote to the employer’s adjuster advising of the request.  On March 7, 2008, the employer’s adjuster wrote back to the RBA advising that “TTD paid thru 12/31/07 and then denied.  This claim is currently denied.”  On March 18, 2008, the RBA wrote back
 to the employer’s adjuster.  This letter is the current basis of the controversy now before us.  The letter provides in pertinent part:  

As you know, the employee has requested a reemployment benefits eligibility evaluation.  

AS 23.30.041(c) reads in part:  “If an employee suffers a compensable injury and, as a result of the injury, the employee is totally unable…to return to the employee’s employment at the time of the injury for 90 consecutive days as a result of the injury, the administrator shall …order an eligibility evaluation…” (Emphasis added).

90 CONSECUTIVE DAYS:  A Compensation Report dated December 31, 2007, shows disability began on October 11, 2007 through December 31, 2007.  It also shows under “Remarks” that claimant was paid/worked on October 15 and October 22 through the 26th.  His treating physicians have released him to work with restrictions beginning October 5, 2007, and as of January 21, 2008, according to Dr. Marc Kornmesser, it appears that he has not been released to his job because of pending surgery which he recommended on December 26, 2007.  You stated on the Workers Compensation Reemployment Verification for 90 Consecutive Day form that TTD was paid through December 31, 2007 then denied.  It appears that Mr. Manor has been unable to return to his regular job for over ninety days, from October 11, 2007 through January 21, 2008.  

COMPENSABILITY:  In reviewing our file, regarding the compensability issue, a Controversion Notice dated December 31, 2007 reads:  “Based on Employer’s Medical Evaluation of 12/19/07 by Dr. Jensen, claimant’s right wrist arthrosis is not work related.  Work is not the substantial cause of this condition.”  Mr. Manor’s benefits were controverted based upon Dr. Jensen’s opinion that his diagnosis of right wrist arthrosis is not work related.  However, we have Dr. Marc Kornmesser’s January 21, 2008 letter in which he disagrees with Dr. Jensen’s diagnosis and believes that Mr. Manor would benefit from surgical management.  We also have his December 10, 2007 report in which he states his injury is work-related.  This case is being set for an SIME on April 8, 2008 due to the disagreement between the IME doctor and Mr. Manor’s treating physicians.  

In accordance with AS 23.30.041(c), we will be assigning a rehabilitation specialist to complete the evaluation.
Also on March 18, 2008, Ms. Stoll assigned rehabilitation specialist, Judy Wegalinski, to complete the eligibility evaluation.  On April 15, 2008, Ms. Wegalinski filed her eligibility evaluation recommending the employee be found eligible for reemployment benefits.
  

Based on the disputes between Drs. Jensen and Kornmesser, a second independent medical evaluation (SIME) was ordered by the Board, and performed by Christopher Wilson, M.D., a hand specialist.  Dr. Wilson’s report and opinion are not necessary to decide the issue before us, however, the report generally favors the employee.  

The employer argues that this is a legal issue, and a plain reading of AS 23.30.041(c) should have stopped the reemployment process after the January 9, 2008 controversion, asserting the employee’s work is not the substantial cause of the employee’s wrist condition.  Furthermore the employer argues that the RBA does not have the authority to determine issues of causation or compensability.  

The employee argues that the controversion must contest the fundamental cause of the injury, and the January 9, 2008 controversion does not meet this standard.  The employee argues that there is no abuse of discretion from the RBA.  Further, the employee argues that with the favorable SIME, there is an increased likelihood of the employee’s success on the merits.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.010(a) provides: 

Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee's need for medical treatment arose out of and in the course of the employment. To establish a presumption under AS 23.30.120(a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death or the need for medical treatment. A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment. When determining whether or not the death or disability or need for medical treatment arose out of and in the course of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment. Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.  (Emphasis added).  
AS 23.30.041(c) provides:  

An employee and an employer may stipulate to the employee's eligibility for reemployment benefits at any time. If an employee suffers a compensable injury and, as a result of the injury, the employee is totally unable, for 45 consecutive days, to return to the employee's employment at the time of injury, the administrator shall notify the employee of the employee's rights under this section within 14 days after the 45th day. If the employee is totally unable to return to the employee's employment for 60 consecutive days as a result of the injury, the employee or employer may request an eligibility evaluation. The administrator may approve the request if the employee's injury may permanently preclude the employee's return to the employee's occupation at the time of the injury. If the employee is totally unable to return to the employee's employment at the time of the injury for 90 consecutive days as a result of the injury, the administrator shall, without a request, order an eligibility evaluation unless a stipulation of eligibility was submitted. If the administrator approves a request or orders an evaluation, the administrator shall, on a rotating and geographic basis, select a rehabilitation specialist from the list maintained under (b)(6) of this section to perform the eligibility evaluation. If the person that employs a rehabilitation specialist selected by the administrator to perform an eligibility evaluation under this subsection is performing any other work on the same workers' compensation claim involving the injured employee, the administrator shall select a different rehabilitation specialist. (Emphases added).  
The Alaska Supreme Court in both Rydwell v. Anchorage School District
 and in Konecky v. Camco Wireline,
 instructed the Board that the legislature intended the statutory scheme of AS 23.30.041 to reduce the use of vocational rehabilitation as a litigation tool and to speed up the vocational rehabilitation process in the expectation of producing more successful outcomes.  In Kinn v. Norcon, Inc.,
 based upon the Supreme Court’s rulings and instructions, the Board clarified that in order to paralyze the reemployment process, a controversion challenging “compensability” has to support a defense that the claim was not work-related.  The Board interprets this to mean that the employee must be subject to the course and scope defense immediately after the employer discovers the injury.  (See, Carey v. Native Village of Kwinhagak, AWCB Decision No. 08-0042 (March 4, 2008)).  

In Rockney v. Boslough Constr. Co., 115 P.3d 1240, 1244 (Alaska 2005), our Supreme Court held:  “we conclude the board should not apply the presumption of compensability in evaluating a reemployment plan.”   We find that the mechanical application of section .041(d) is similar in its mechanical application;  accordingly, we conclude we will  not apply the presumption analysis of AS 23.30.120 in this case.  Generally, when reviewing an RBA determination under AS 23.30.041, we must uphold a decision of the RBA absent “an abuse of discretion on the administrator’s part.”  The Alaska Supreme Court has stated an abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.”  Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985);  Tobluk v. Lind, 589 P.2d 873, 878 (Alaska 1979).  

In Snell v. State of Alaska,  AWCB Decision No. 02-0192 (September 20, 2002) the Board held:  

“Therefore, based on Kinn
 and Avessuk,
 we find that in order for an employer  to  have a valid controversion  for  purposes of AS 23.30.041(c) and 8 AAC 45.510(b), the controversion notice must specifically state that the employer is claiming the injury did not occur within the course and scope of the employee’s employment with the employer.”
In the present case, the employee claims he was injured on October 3, 2007, and began medical treatment on October 5, 2007.  The employer first evaluated the employee on December 19, 2007, by Dr. Jensen who opined that the employee’s condition is not related to his work activity.  Based on this EME, the employer controverted all benefits, including reemployment benefits, on January 9, 2008, because the “condition is not work related.  Work is not the substantial cause of this condition.”  We find that any reasonable person would find the employer’s controversion clearly articulated that the employer was defending the entirety based on an argument that the injury did not occur within the course and scope of employment.  In the instant matter, under the facts of this case, we find “not work related” tantamount to an assertion that the injury did not occur within the “course and scope of employment.”  We also note that 90 consecutive days had not run between October 3, 2007 and January 9, 2008.  

We find the RBA abused his discretion, effectively deciding compensability of the employee’s claim in his March 18, 2008 referral for an eligibility evaluation.  We find that under AS 23.30.010 only the Board has authority to determine compensability.   As there was a valid controversion, controverting all benefits based on compensability of the employee’s injury (course and scope), we conclude the RBA abused his discretion referring the employee for an eligibility evaluation.  The employee may well prevail on the merits of his claim;  however, that is for the Board to decide, not the RBA. 


ORDER
The RBA abused his discretion referring the employee for an eligibility evaluation.  The reemployment process shall be suspended pending determination of compensability of the employee’s claim.  

Dated at Anchorage, Alaska on June , 20, 2008






ALASKA WORKERS' COMPENSATION BOARD






Darryl Jacquot, Designated Chairman






Unavailable for Signature






Patricia Vollendorf, Member






Janet Waldron, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128. 

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of KENNETH L. MANOR employee / respondant; v. ALASKA RAILROAD CORPORATION (Self-Insured) employer / petitioner; Case No. 200715972; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on June 20, 2008.  






Kim Weaver, Clerk






� There is no apparent provider identified.  


� This letter was signed by Fannie Stool, “for” the RBA.


� For injuries on or after November 7, 2005.


� On May 22, 2008, RBA, Mark Kemberling, requested an addendum, this is information not necessary for the Board to make its present determination.  


� 864 P.2d 526 (Alaska 1993).


� 920 P.2d 227 (Alaska 1996).


� AWCB Decision No. 99-0041 (March 1, 1999).


� Kinn v. Norcon, AWCB Decision No. 99-0041 (March 1, 1999).  


� Avesuk v. Arco Alaska AWCB Decision No. 89-0215 (August 18, 1989).  





