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ALASKA WORKERS' COMPENSATION BOARD

          P.O. Box 115512
Juneau, Alaska 99811-5512

MARK I. DONOVAN,

)


Employee,


)



Applicant,

) 
FINAL






)
DECISION AND ORDER

v.



)






)
AWCB Case No. 199124002

VECO, INC.,



)


Employer,


)
AWCB Decision No. 08-0116





)

and



)
Filed with AWCB Anchorage, Alaska






)
on June 20, 2008.

SEABRIGHT INSURANCE CO.,
)


Insurer,


)



Defendants.

)







)

____________________________
)

The Alaska Workers’ Compensation Board (Board) heard the employer’s Petition for Approval of Social Security Offset on May 1, 2008, in Anchorage, Alaska.  Attorney Joseph Kalamarides represented the employee (“employee”).  Attorney Erin Egan represented the employer and insurer (“employer”).  We left the record open until May 8, 2008, for the submission of the employee’s affidavit of attorney’s fees.  The record closed when we next met again on May 15, 2008.


ISSUES
1.  Is the employer entitled to an offset of the employee's weekly permanent total disability ("PTD") compensation rate under AS 23.30.225(b) based on his receipt of social security disability benefits?
2. Is the employer entitled to withhold 20 percent of the employee's weekly +

PTD compensation under AS 23.30.155(j) and AS 23.30.225(b) based on his past receipt of social security disability benefits?

4.  Is the employee entitled to a deduction in the overpayment to be recouped by the employer, to account for the deduction in his retroactive social security disability payment, in the amount of $5,300.00 for attorney’s fees for his case with social security? 

5.  Is the employee entitled to attorney’s fees and costs pursuant to AS 23.30.145 for defending against the employer’s petition for offset of social security benefits?

SUMMARY OF THE EVIDENCE
For the purposes of this decision, the recitation of facts is limited to those necessary to decide the limited issues before us. 

I.  Brief Factual, Medical and Procedural History

The employee suffered several work injuries, including injuries to his back and neck on April 20, 1991, and multiple injuries, including a herniated disk, from a fall off a backhoe on July 7, 1991.
  In 1995, he was diagnosed with bilateral carpal tunnel syndrome.
  He has had multiple cervical fusions and other procedures.
  In early 2003, the parties stipulated the employee was permanently totally disabled as of August 27, 2002, and entitled to PTD benefits at a weekly rate of $549.13.
  The effective date of the PTD benefits was August 27, 2002.
  The employee was found eligible for social security disability at a hearing before a social security administrative law judge (“ALJ”) on February 28, 2006.
  The date of onset of disability was May 18, 2001.
  However, the employee’s entitlement to social security disability benefits began in November 2001.
 The social security administration (“SSA”) began taking the offset for the workers’ compensation benefits in September of 2007 and sent a letter requesting a refund of the overpayment of $66,346.00.
  The employee refunded the overpayment on September 27, 2007.
  On November 20, 2007, the employer filed a Petition for a Social Security Offset, pursuant to AS 23.30.225(b), retroactive to the date the employee began receiving social security benefits.
 The employer requested recoupment of the overpayment at a rate of 20 percent per installment, pursuant to AS 23.30.155(j).
  In its Memorandum in Support, the employer stated it was aware it was not entitled to take an offset while the SSA is taking an offset, and therefore requested an order allowing the employer to take the offset and directing the SSA to stop taking an offset.
  On December 27, 2007, the employee filed an opposition to the employer’s petition for the social security offset.
  On December 31, 2007, the employer filed an Affidavit of Readiness for Hearing (“ARH”).

The employee applied for social security disability benefits on August 2, 2001.
  The request was denied on December 20, 2001,
 and this denial was appealed, requesting a hearing before an administrative law judge (“ALJ”).
  At the hearing, the ALJ denied the employee’s request for a determination he was disabled under social security.
  The employee, through his attorney, appealed the ALJ’s decision to the Appeals Council on September 13, 2004.
  The Appeals Council reversed the ALJ’s decision and remanded the case to the ALJ on November 8, 2005.
  After a second hearing was held on February 28, 2006, the ALJ recommended a decision fully favorable to the employee.
  In this decision, the ALJ states the employee was found disabled “because of degenerative disk disease of the cervical spine status post multiple surgeries and carpal tunnel syndrome so severe that your impairments(s) meet the requirements of one of the impairments listed in the Listing of Impairments.
  

As noted above, the SSA began to pay benefits to the employee, but it did not issue a report itemizing the initial monthly amount until September of 2007, so that prior to that time the offset amounts due either the SSA or the employer could not be determined.
  When the SSA requested a refund of the $66,346.00 based upon the workers’ compensation benefits the employee was receiving, the employee immediately refunded the entire amount.
  The employee’s wife, Janet Donovan, testified she was intimidated into refunding the money when she and her husband went to the SSA office after receiving the September 25, 2007 demand letter.  She testified they went to the SSA office as they had not received an award letter until September 27, 2007, despite the fact the employee and his attorney had repeatedly requested an itemization for the retroactive benefits for the purpose of paying the employee’s taxes.  Mrs. Donovan maintained the people she dealt with SSA did not inform her there would need to be a hearing concerning the offset and she was afraid she would have to pay fines, penalties and interest if she did not pay immediately. 

The employee requested attorney’s fees and costs, and the Affidavit of Attorney’s Fees filed by the employee itemized the attorneys’ fees as follows:  13.558 hours of attorney time at $300.00 per hour for a total of $4,067.50; and 11.5 hours of paralegal time at $125.00 per hour for a total of $1,437.50.
  In addition the employee claimed $100.27 in costs, $1.17 for postage and $99.10 for the court report for deposition of the employee.
  The total for fees and costs was thus $5,505.00.

II.  Arguments of the Parties

A.  Employee’s Arguments

The employee acknowledged his new compensation rate, after the employer takes the social security offset, will be $326.45, as follows:

A. Gross Weekly Earnings

$869.34

B. 80% of Gross Weekly Earnings
$695.47

C. Initial SSA Amount


$369.02

D. Compensation rate


$549.13

($1,559.10 X 12/52)

E. Compensation rate plus SSA

weekly benefit



$918.15

($549.13 + $359.79)

      F.
Overpayment amount


$222.68



($908.92 - $695.47)

      G.  New compensation rate

$326.45

The employee maintained the offset order should be stayed until the SSA stops its offset and the

employee receives reimbursement of the $66,346.00 refund he paid to the SSA on September 27, 2007.

In addition, the employee maintained the offset taken by the employer should not begin until February 28, 2006, the date of the favorable decision by the ALJ, as the employee had spent four and a half years fighting for his benefits, with no assistance from the employer.
  The employee contended this would be equitable because of the benefit the employer had obtained due to the employee’s pursuit of the social security benefits, without any assistance by the employer.
  

The employee further argued the attorney fees for his social security case in an amount of $5,300.00, which were deducted from the sum of his retroactive social security payment, should be deducted from the sum of the employer’s overpayment.  The employee argued the employer had provided no assistance in obtaining the social security benefits and therefore should not benefit from the amount the employee had to pay in attorney fees.  

B.  Employer’s Arguments

The employer argued it was entitled to take a social security offset pursuant to AS 23.30. 225(b) and 8 AAC 45.225, such that the new compensation rate would be $326.45. Further, the employer maintained the offset should be made retroactive to November 2001, the date the employee began receiving social security benefits.  The employer also argued it should be able to recoup the overpayment of disability benefits at a rate of 20 percent per installment pursuant to AS 23.30.155(j).


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  SOCIAL SECURITY OFFSET

AS 23.30.225(b) provides:
(b) When it is determined that, in accordance with 42 U.S.C. 401 - 433, periodic disability benefits are payable to an employee or the employee's dependents for an injury for which a claim has been filed under this chapter, weekly disability benefits payable under this chapter shall be offset by an amount by which the sum of (1) weekly benefits to which the employee is entitled under 42 U.S.C. 401 - 433, and (2) weekly disability benefits to which the employee would otherwise be entitled under this chapter, exceeds 80 percent of the employee's average weekly wages at the time of injury.

8 AAC 45.225 provides in relevant part:


(b) An employer may reduce an employee's weekly compensation under 
AS 23.30.225(b) by

(1) getting a copy of the Social Security Administration's award showing the

(A) employee is being paid disability benefits;

(B) disability for which the benefits are paid;

(C) amount, month, and year of the employee's initial entitlement; and

(D) amount, month, and year of each dependent's initial entitlement;

(2) computing the reduction using the employee or beneficiary's initial 


entitlement, excluding any cost-of-living adjustments;

(3) completing, filing with the board, and serving upon the employee a petition requesting a board determination that the Social Security Administration is paying 
benefits as a result of the on-the-job injury; the petition must show how the reduction will be computed and be filed together with a copy of the Social 
Security Administration's award letter;



(4) filing an affidavit of readiness for hearing in accordance with 8 AAC 


45.070(b); and 

(5) after a hearing and an order by the board granting the reduction, completing a Compensation Report form showing the reduction, filing a copy with the board, and serving it upon the employee. 

AS 23.30.155(j) provides:

(j) If an employer has made advance payments or overpayments of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due. More than 20 percent of unpaid installments of compensation due may be withheld from an employee only on approval of the board.

By both federal and state statute, an injured employee's disability entitlements from all sources cannot exceed 80 percent of his pre-injury earnings ("average current earnings" for the SSA and "average weekly wage" for purposes of workers' compensation).  If the combined amount of an employee's entitlements exceeds 80 percent of his/her pre-injury earnings, the SSA takes an offset.
  The only instance the SSA is prohibited from taking an offset is when an employer seeks an offset under a law or plan which was effective February 18, 1981, as provided at 42 U.S.C. §424a(d), which provides:

The reduction of benefits required by this section shall not be made if the law or plan described in subsection (a)(2) of this section under which a periodic benefit is payable provides for the reduction thereof when anyone is entitled to benefits under this subchapter on the basis of the wages and self-employment income of an individual entitled to benefits under section 423 of this title, and such law or plan so provided on February 18, 1981.

We have long interpreted the Alaska Workers' Compensation Act to meet the criteria set forth in 
42 U.S.C. §424a(d), giving the employer the priority in taking an offset.  Under 8 AAC 45.225(b), the employer was required to secure an order from us before it offset its compensation liability against the employee's SSI disability benefit entitlement.
  For many years, we also believed the SSA interpreted our statute to meet the criteria in U.S.C. §424a(d), but we were mistaken in that assumption.
  

Nevertheless, we take administrative notice that the SSA does not interpret our statute to meet the criteria of 42 U.S.C. §424a(d), and does not adjust its benefits payment based on that statutory provision.  In our June 28, 2000 decision and order in Dunaway v. Silver Bay Logging
 we found that although the specific offset-coordination provision of 42 U.S.C. §424a(d) does not govern the SSA in its cases involving Alaska workers' compensation benefits, internal SSA procedural memos direct that agency to administratively interpret the federal law in a way that attempts to protect disabled recipients from the double offsets apparently taken by the SSA and Alaskan employers between 1977 and 1979.
  Despite the inconsistencies in the federal and state statutes, the SSA attempts to interpret its law and guide its actions in a way that voluntarily sought to cooperate with the State of Alaska and protect the joint beneficiaries of the two programs.
 

The Alaska Supreme Court determined in Underwater Construction, Inc. v. Shirley,
 that AS 23.30.225(b) and 42 U.S.C. §424 are not in pari materia, and are not to be construed together.  In practice, our court's interpretation is bolstered by the SSA determination that the provisions of our statute at AS 23.30.225(b) do not meet the criteria for the SSA to cease an offset in order to coordinate a disabled recipient's benefits under 42 U.S.C. §424a(d) (i.e., it is not possible to read the two statutes as a harmonious whole, in any event).   Under AS 23.30.225(b) and the court's ruling in Shirley,  we conclude the employer is entitled to an offset for SSA benefits, whether or not AS 23.30.225(b) is legally sufficient to meet the offset criteria of 42 U.S.C. §424a(d).   Also, we have long required an employee's weekly SSA benefits to be calculated based on the initial entitlement amount of SSI disability benefits awarded to the employee, before reductions.
  This is incorporated in our regulations.
    

Based on the favorable ALJ decision of March 6, 2006, we find the employee is entitled to disability benefits from the SSA, related to work injuries.  Based on the March 6, 2006 ALJ decision and the September 25, 2007 Award of Benefit and Change of Benefit letters, we find his entitlement to social security disability benefits began in November 2001, although he was not found disabled by the SSA until the February 26, 2006 hearing before the ALJ.  We find although social security began to pay benefits, it did not issue an award letter as to the initial monthly amount or the breakdown of payments until September 25, 2007.  We find the employee was paid retroactive benefits to November 2001, but refunded the retroactive payment of $66,246.00 to the SSA on September 27, 2007 based upon the SSA’s demand for repayment due to the employee’s receipt of benefits under the Alaska Workers’ Compensation Act (“Act”).  We find the ongoing payment of benefits from the SSA, combined with the employee's Alaska workers' compensation benefits, exceeds 80 percent of the employee's gross weekly earnings, and gives rise to an offset reducing the employee's compensation under AS 23.30.225(b).

Based on the documentary record of the amounts actually being paid to the employee as PTD benefits and the employee’s initial entitlement to SSI disability benefits, we find:

Gross Weekly Earnings (“GWE”)

$ 869.34

Initial Monthly Social Security (SSA)

$ 1,599.10

Weekly Social Security (SSA) (12 x $1599.10 / 52)

$ 369.02

Compensation rate

$ 549.13

Compensation Rate + SSA

$ 918.15

80% of GWE


$ 695.47

Overpayment (Compensation Rate + SSA ‑ 80% GWE)
$ 222.68

New Compensation rate

$ 326.45

We find the employee is receiving payments in excess of the amount of combined disability benefits provided in AS 23.30.225(b).  Accordingly, we conclude that under AS 23.30.225(b) the employer is entitled to a potential offset of  $222.68  per week.  Based on the documents from the SSA, we find the SSA is presently taking an offset based on the amount of workers' compensation benefits the employee receives from the employer.  We find the employer complied with the requirements of 8 AAC 45.225(b) in order to take the social security offset to which it is entitled, except that the employer failed to file a copy of the SSA’s Notice of Decision, which showed the disability for which the benefits are paid. Nevertheless, we find the employee filed a copy of the March 6, 2006 Favorable Decision by the ALJ, in which the ALJ states the employee was found disabled for the same disabilities for which he was found disabled under the Act, AS 23.30.225(b).  

We want to coordinate benefits and assure the employee receives the full benefits to which he is entitled.
   In order to protect the rights of all parties we shall give the parties the opportunity to notify the SSA that the employer will be taking the offset as soon as the SSA stops taking the offset.  We will direct the employer to notify the SSA of our order that the employer is entitled to take the offset and the SSA is to cease taking the offset.

II.   RETROACTIVE OFFSET FOR SOCIAL SECURITY BENEFITS

We find the employer is entitled to retroactive offset for social security benefits starting from the time the employee began to receive those benefits in November 2001.  In Green v. Kake Tribal Court,
 the Alaska Supreme Court rejected the employee’s arguments the lump sum he received was not an overpayment and found the employer was entitled to recoup a retroactive overpayment of about three years worth of payments, which included the lump sum payment.
  We find that although it may be true, as the employee argues, that the employer did nothing to assist the employee in obtaining his social security benefits, under AS 23.30.225(b) and Green v. Kake Tribal Court,
 the employer is entitled to recoup the overpayment retroactive to November 2001.  

However, we also find the amount the employee paid in attorney’s fees, $5,300.00, to obtain his social security disability should be deducted from the total overpayment the employer is entitled to recoup.  The authority and jurisdiction of the Board derives from the State of Alaska, specifically from the Act at AS 23.30.005, et seq., and the Alaska Administrative Procedure Act at 
AS 44.62.540. Generally, an administrative agency can only adjudicate a dispute if it has been given explicit adjudicatory authority by statute.
  The Alaska Supreme Court has recognized our equitable power, but only as necessarily incident to the exercise of our statutory adjudicative responsibilities.
  In the instant matter, we do not find any explicit adjudicatory authority allowing us to deduct the attorney’s fees from the total overpayment.  Under our equitable power, however, we find since the employee did not actually receive the $5,300.00, this sum should not be counted as part of an overpayment.  In addition, we find the employee expended a great deal of effort and expense to obtain his social security benefits, and his success in obtaining those benefits resulted in an enormous benefit to the employer.  Therefore, we find the $5,300.00 attorney’s fees paid by the employee and deducted from his social security benefits should not be counted as part of the overpayment to be recouped by the employer.

As noted above, under AS 23.30.225(b) and the court's ruling in Shirley,  we conclude the employer is entitled to an offset for social security disability benefits, whether or not AS 23.30.225(b) is legally sufficient to meet the offset criteria of 42 U.S.C. §424a(d).  Nevertheless, the Alaska Supreme Court explicitly ruled in Green v. Kake Tribal Corp.,
 that an injured employee is "not to bear the burden" of the "imperfect fit" between the federal and state statutes and benefit schemes.
  In light of the Court's specific ruling, we conclude an additional offset to allow the employer to recoup for past offsets taken by the SSA is permissible only when the employee receives the full amount of combined workers' compensation and social security disability benefits due under 
AS 23.30.225(b).
 

In the instant case, the employer petitions to reduce the employee's PTD benefits by 20 percent under AS 23.30.155(j)
 to recoup for the social security disability benefits he has received and will receive from the SSA once his retroactive payment of $66,346.00 is refunded to him.  Based on the evidence available to us in the record, we find the employee has not yet received the retroactive benefits due him.  

In keeping with the Alaska Supreme Court directive in Green v. Kake Tribal Corp.,
 we find that an order permitting a 20 percent offset to the employee's PTD benefits, allowing the employer to recoup SSA benefits the employee has not yet received, would force the employee to “bear the burden”
 of the imperfect coordination of the benefits from the two programs.   In order to comply with the Court's direction in Green, we will exercise our discretion under AS 23.30.155(h) to issue a stay of our order that the employer may recoup the overpayment by deducting 20 percent from the employee’s PTD benefit checks until the SSA has stopped taking an offset and has refunded the retroactive benefits to the employee.

We direct the employee to notify our office and the employer immediately when he receives the check for the retroactive benefits.  Additionally, the employer may notify the SSA of this decision and request simultaneous notification of any adjustment of the employee's social security benefits, and may request coordination of benefits.

III. ATTORNEY’S FEES AND COSTS

AS 23.30.145(a) provides, in relevant part:
Fees for legal services rendered in respect to a claim are not valid unless approved by the board, . . . .  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.. . .

AS 23.30.145(b) provides:

If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

We find the employee seeks an award of attorney's fee and legal costs under AS 23.30.145. We further find the employer has not objected to the attorney’s fees and costs.  We have considered the employee’s arguments regarding his attorney’s fees and costs. We find the filing of the social security offset petition served to put the amount of the employee’s benefits in jeopardy.  The employee, through counsel, was able to file an opposition to the offset petition.  In addition, we find the resolution of the petition and the establishment of recoupment on terms favorable to the employee represent significant benefits to the employee. Without the services of counsel, these benefits may well not have been obtained.  We find that the activities of the employee’s counsel have provided considerable benefit to the employee and were of assistance to us in resolving the issues before us.  Consequently, the Board can award fees and costs under AS 23.30.145.
  

AS 23.30.145(b) requires the award of attorney’s fees and costs to be reasonable.  The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held that the Board’s attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  

In light of these legal principles, the Board has examined the record of this case.  We find Mr. Kalamarides was able to obtain benefits for the employee including reduction of the overpayment.  These results were of significant benefit to the employee who might have otherwise not been able to arrive at these results on his own. Therefore, we find these results to be significant benefits to the employee.

Having considered the nature and complexity of the services performed, as well as the benefits resulting from the services obtained, we find the attorney’s fees and legal costs are reasonable for the successful resolution of this case.
  We conclude the employee is entitled to these amounts for his attorney’s fees and legal costs under AS 23.30.145(b).  

We therefore conclude, under AS 23.30.145(b), that we must make an award to reimburse costs and reasonable attorney's fees.  We find 13.558 hours of attorney time calculated at the rate of $300.00 per hour for total attorney fees of  $4,067.50, and 11.5 hours of paralegal time calculated at $125.00 per hour for total paralegal fees of $1,437.50, plus $100.27 in costs, resulting in a grand total of $5,505.00 total fees and costs,  is reasonable.  We shall order the employer to pay the employee's attorney a reasonable fee of $5,505.00.


ORDER
1.  We grant the employer’s petition to take the social security offset pursuant to AS 23.30.225(b) and 8 AAC 45.225.reduce the employee’s permanent total disability benefit compensation by 20 percent under AS 23.30.255(b) and AS 23.30.155(j), to offset social security disability benefits received by the employee from November 2001 forward.  
2.  We grant the employer’s petition that the offset be made retroactive to the date the employee began receiving social security benefits, which was November 2001.

3.  We grant the employer’s petition to recoup the overpayment of disability benefits to the employee at the rate of 20 percent per installment pursuant to AS 23.30.155(j). The employee’s new permanent total disability compensation rate will be $326.45 per week, minus the 20 percent recoupment amount.

4.  We grant the employee’s request to have $5,300.00, the amount he paid in attorney’s fees for his social security disability case, deducted from the total overpayment due the employer.

5. In accord with the Alaska Supreme Court decision in Green v. Kake Tribal Corp.,
 we direct the employer to delay the implementation of the reduction in the employee’s compensation, to permit the coordination of social security and workers’ compensation benefits.  The employer may begin paying the reduced compensation rate of $326.45, and begin recouping the overpayment at the rate of 20 percent per installment, when the SSA stops taking its offset and reimburses the employee for the offset it has taken from November 2001. 

6. We direct the employee to immediately contact his SSA office, and deliver a copy of this decision and order to that agency.  We request the SSA to adjust the employee’s social security disability benefits, including a refund of offset it has previously taken, as expeditiously as possible to avoid simultaneous reductions of Social Security and workers’ compensation benefits.

7. We direct the employee to notify the staff of the Alaska Workers Compensation Division immediately if the SSA and the workers’ compensation insurer at any time simultaneously pay reduced benefits.  

8.  We retain jurisdiction over this matter under AS 23.30.130.  If the coordination of benefits has not been carried out as required under Green v. Kake Tribal Corp.,
 we will reconvene the hearing on this matter on our own motion pursuant to AS 23.30.155(h).   

9.  We direct the Division of Workers’ Compensation staff to send a copy of this decision and order to the Center for Operations & Programs, Disability Programs and Systems Team, Social Security Administration, Seattle Region.   

10. The employer shall pay the employee’s attorney $5,505.00 in fees and costs under AS 23.30.145(b).
Dated at Anchorage, Alaska on June ___, 2008.





ALASKA WORKERS' COMPENSATION BOARD






Judith DeMarsh, Designated Chairman






David Kester, Member






Pat Vollendorf, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 
If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MARK I. DONOVAN employee / applicant; v. VECO CORPORATION, INC, employer; SEABRIGHT INS CO, insurer / defendants; Case No. 199124002; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on June ___, 2008.






Jean Sullivan, Clerk
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� 8 AAC 45.225(a).


� See Green v. Kake Tribal Corp., 816 P.2d 1363, 1368 (Alaska 1991).


� Id.


� Id., at 1365.


� Id.


� Far North Sanitation, Inc. v. Alaska Public Utilities Commission, 825 P.2d 867, 870 (Alaska 1992); and McDaniel v. Cory, 631 P.2d 82, 88 (Alaska 1981).


� Blanas v. The Brower Co., 938 P.2d 1056, 1062 (Alaska 1997); Schmidt v. Beeson Plumbing & Heating, 869 P.2d 1170, 1175 (Alaska 1994); and Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1191 (Alaska 1984).


� 816 P.2d at 1368.


� Id.  


� See Dunaway, AWCB Decision No. 00-0125 at 9.  


� Under AS 23.30.155(j), “if an employer has made … overpayments of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment … of compensation due….” 


� 816 P.2d at 1368.


� Id.


�Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978); Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1190 (Alaska 1993).


� 718 P.2d 971, 974-975 (Alaska 1986).


� Thompson v. Alyeska Pipeline Service Co., AWCB Decision No. 98-0315 (December 14, 1998).


� 816 P.2d at 1368.


� Id.
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