GARY D. JOHNSON v. CHUGACH ELECTRIC ASSOCIATION, INC.


ALASKA WORKERS' COMPENSATION BOARD

      P.O. Box 25512                                                                                    Juneau, Alaska 99802-5512
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	          FINAL DECISION AND ORDER

        AWCB Case Nos.  

        199723075 and 199005109
        AWCB Decision No. 08-0118
         Filed with AWCB Anchorage, Alaska

         on June 24, 2008


We heard the employer's Petition to Dismiss the employee’s June 7, 2007 Workers’ Compensation Claim (WCC) for benefits related to his left knee, in Anchorage, Alaska, on April 16, 2008.  Attorney Chancy Croft represented the employee.  Attorney Elise Rose represented the employer and insurer (employer).  The record remained open at the conclusion of the hearing to allow submission of relevant documents referred to by the parties at hearing, but missing from the administrative record.  The additional documents were filed with the Board and we closed the record when we met on May 27, 2008.


ISSUE
Does the November 28, 2003 Compromise and Release waive the employee’s rights to benefits related to his left knee?

CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

I. THE NOVEMBER 28, 2003 COMPROMISE AND RELEASE

The employee had multiple injuries from 1990 to 2001,
 for which he filed a series of Reports of Occupational Injury or Illness (ROI), while working as an electrician for the employer.  On October 31, 2002, the employee filed a WCC for medical benefits related to his hip and for attorney fees.
  The left knee injuries of 1990, 1995, and 1997; his upper back/shoulder injury of 1995; and his head/neck injury of 2001, were joined with his leg/hip injury under AWCB Case Number 199925718M.  The employer filed a controversion notice on July 10, 2003, denying benefits for the employee’s knee, hip and back injuries.  The basis for the controversion was that the employee’s hip condition did not arise out of the course and scope of his employment and that timely notice of any hip injury was not provided.
  The parties settled “all benefits,” except medical-related benefits for the employee’s low back, in a Compromise and Release agreement (C&R) approved by the Board on November 28, 2003.  The caption of this C&R listed the following injury numbers: 200100418, 199925718M, 199723075, 199524116, 199504010 and 199005109.  The dates of injury were as follows: 03/22/2001, 11/02/1999, 10/13/1997, 10/12/1995, 02/13/1995 and 02/22/1990.  The C&R detailed the disputes between the parties, and provided resolution of those disputes on the following pertinent terms:

COMPROMISE AND RELEASE

For the purpose of Compromise and Release, pursuant to the Alaska Workers’ Compensation Act, AS 23.30.005 through 23.30.400, as amended, the parties hereby submit to the Alaska Workers’ Compensation Board the Following agreed statement of facts and, based thereon, settle all claims and disputes between the parties pursuant to said facts and said Act as follows:

1. Introduction.  The employee Gary D. Johnson, is a long-term employee of Chugach Electric Association.  During his tenure as an employee with Chugach Electric Association, he has sustained a number of injuries for which he has filed reports of injury and which have now been joined in this matter through the filing of claims.  It is the position of Mr. Johnson that he has sustained a hip injury which has resulted in a hip replacement surgery in 2002 and that in addition he has had a back injury for which he is owed permanent partial impairment benefits.  All of the insurance carriers and Chugach Electric have denied the compensability of the hip disorder and the hip replacement surgery.  There is a dispute as between ACE Fire Underwriters Insurance Company and Alaska Insurance Guaranty Association as to the proper party to pay for the permanent partial impairment benefits associated with his back claim.  In addition, the Alaska Insurance Guaranty Association claims that it is entitled to reimbursement of medicals and time loss it paid for the back injury, from ACE Fire Underwriters Insurance Company.

The dates of injury and the various carriers are as follows:

a. Date of Injury:  03/22/01

Carrier:  Ace Fire Underwriters Insurance Company


AWCB Case No: 200100418

b. Date of Injury:  11/02/99

Carrier:  Alaska Insurance Guaranty Association

(previously Fremont) and

Northern Adjusters, Inc.

AWCB Case No. 199925718M

c. Date of Injury:  10/13/97

Carrier:  Alaska Insurance Guaranty Association

(previously Fremont) and

Northern Adjusters, Inc.


AWCB Case No. 199723075

d. Date of Injury:  10/12/95

Carrier:  Alaska Insurance Guaranty Association

(previously Fremont) and

Northern Adjusters, Inc.


AWCB Case No. 199524116

e. Date of Injury:  02/13/95

Carrier:  Alaska Insurance Guaranty Association

(previously Fremont) and

Northern Adjusters, Inc.


AWCB Case No. 199504010

f. Date of Injury:  02/22/90

Carrier:  Alaska Insurance Guaranty Association

(previously Reliance Insurance Company) and

Northern Adjusters, Inc.

AWCB Case No. 199005109

Mr. Johnson, who continues to be employed by Chugach electric, brought claims under all of these dates of injury alleging that his need for a hip replacement arose out of cumulative trauma over the years from his various injuries with Chugach Electric.  Mr. Johnson originally alleged that he was owed permanent partial impairment for his low back from Fremont, which paid his temporary total disability and medical benefits for his low back surgery.  Subsequently, he alleged that his 25 percent PPI associated with his back claim was compensable from ACE Fire Underwriters Insurance Company.  A hearing is set for this case to occur January 8, 2004.  In order to try to resolve this case, the parties met for an extended mediation before Hearing Officer Bill Wielochowski [sic].  As a result of that mediation, a successful resolution has been reached, and the result is the following settlement.

2.  Payment of Disability Benefits.  The employee’s gross weekly wage varies depending upon which date of injury is being discussed.  No time loss was paid for the 02/22/90 date of injury and, thus, no compensation rate was computed for that left knee twist.  Similarly, no time was lost for the left knee injury of 02/13/95 and no time was lost for the report of injury of 10/12/95 for a shoulder blade pulled muscle.  For the 10/13/97 twisting of the knee, Mr. Johnson was paid time loss from 10/17/97 to 11/02/97 at the maximum rate of $700.00 per week, for a total of $1,700.00.  Permanent partial impairment benefits at three percent whole person equalling $4,500.00 was paid as a result of the knee injury.

For the date of injury 11/02/99, which was a leg and lower back injury, Mr. Johnson received benefits at the maximum rate of $700.00 form 09/21/01 through 11/18/01, for a total of $5,900.00. . . .

3. Medical Reports.  . . .Mr. Johnson treated minimally after the 02/22/90 date of injury with Dr. Frost and his assistant for a twisted left knee. . . . 

. . . In a report of 01/08/02, Dr. Voke stated that the patient’s past history was relevant to the condition of his left hip.  He noted that his first industrial injury occurred in Kodiak in 1986 while he was a lineman when he injured his left knee as he stepped in a hole.  A second industrial injury occurred in 1987 as he was blown off a ladder and hit the ground injuring his left leg.  A third injury occurred in 1990 while he was exiting a crane and jammed his left leg and apparently injured his knee.  The fourth injury occurred on 11/11/99 as he slipped off of the bumper of his truck injuring his left leg.  Dr. Voke concluded that these various injuries to his left lower extremity could have injured his left hip joint resulting in his severe degenerative arthritis.

In a further report of 02/05/02, Dr. Voke noted that Mr. Johnson sustained a fifth injury regarding his left leg in March of 2001 when he slipped on the ice. . . .

6. Dispute.  . . . It is the position of the employee that he is entitled to benefits for his hip surgery and back condition. . . .

. . . These same benefits, he believes, would be in excess of $86,000.00 if payable by AIGA for either the 1990 or subsequent injuries. . . 

. . . It is the position of ACE with regard to the 2001 injury that there was no aggravation of either the low back condition or the hip as a result of the March 22, 2001 slip and fall which was a neck and head injury. . . . .

. . . It is the position of AIGA (formerly Fremont) with regard to the injuries from 1995 through 1999 that, based upon the report of Dr. Boettcher, there was no aggravation or injury to the hip as a result of any of these injuries. . . .

. . . It is the position of AIGA (formerly Reliance) with regard to the 1990 injury that the incident in February 1990 was a minimal, if any twist injury to the left knee requiring no time loss and no medical treatment.  AIGA believes that the injury was not a substantial factor in the subsequent development of left hip arthritis or the subsequent need for hip replacement.                   . . .

. . . AIGA, for the dates of injury from 1995 to 1999, will make the following contributions . . . In exchange, AIGA will receive a complete waiver of past and future medicals for both the hip and the back and a complete waiver of all claims, past and future, by Mr. Johnson. . . . 

. . . Any past or future medicals with regard to the hip claim are waived.  All benefits, other than future medical care for the low back under the terms of the Alaska Workers’ Compensation Act, case law, and the board’s regulations, are waived as against Chugach Electric and the insurance carriers who are responsible for the injuries which are the subject of the C&R.

All medicals with regard to the hip replacement and any future care that may be associated with the hip condition are waived as to Chugach Electric and these carriers.  All insurance carriers waive any claim they may have for payment of costs or attorney’s fees associated with the defense of these claims under A.S. 23.30.155.

The IBEW Health Trust, in order to facilitate this settlement and in consideration for payment of $15,000.00, waives the remainder of its lien for benefits paid associated with the hip claim.  In the future, the IBEW Health Trust will pay for medicals associated with Mr. Johnson’s hip condition pursuant to the terms of the Health Trust. . . .

8.  Release of Claim for Further Benefits.  In order to resolve all disputes between the parties with respect to the following benefits for both the back and hip claims as to all claims and parties, travel expenses and compensation rate or compensation for of any type, including but not limited to temporary partial, temporary total, permanent partial, permanent total, medical benefits associated with the hip condition, costs, interest, penalties or vocational rehabilitation compensation and excluding only future medical care for the low back per the Alaska Workers’ Compensation Act, case law and the board’s regulations, the employer and the respective carriers will pay to Mr. Johnson the amount of SIXTY-SEVEN THOUSAND FIVE HUNDRED AND 00/100 Dollars ($67,500.00) in full consideration thereof.  In addition, the employer and carriers will reimburse the IBEW Health Trust FIFTEEN THOUSAND AND 00/100 Dollars ($15,000.00) on behalf of Mr. Johnson, extinguishing any lien which the IBEW Health Trust has against the proceeds of Mr. Johnson’s settlement with the employer and carriers.  The employee accepts such compromise amounts in full and final settlement and in payment of all travel expenses and compensation, regardless of its nature, including costs, interest penalties and disability compensation of any type, including but not limited to temporary partial, temporary total, permanent partial, permanent total, and vocational rehabilitation compensation which the employee might be presently owed or to which the employee might become entitled at any time in the future pursuant to the terms of the Alaska Workers Compensation Act.  The parties agree that future changes in the law, whether effected by the legislature, Alaska Workers’ Compensation Board, or courts, shall have no effect upon this workers’ compensation claim or this settlement agreement.  It is agreed that Chugach Electric and ACE shall be responsible under the terms of the Alaska Workers’ Compensation Act for reasonable and necessary medical expenses which, through incurred in the future, are attributable to the low back condition as a result of the March 2001 injury.  With regard to medical care for the hip condition as described herein, there is a waiver of any claim for past and future medical and all other benefits by Mr. Johnson as to all defendants for the injuries set forth herein.  Mr. Johnson also specifically dismisses any claim that he would have for payment of future medicals associated with low back treatment against AIGA for any of the other dates of injury.  ACE USA 1) accepts responsibility for and will pay benefits involving future medical care for the low back per the Alaska Workers’ Compensation Act; 2) waives any defense that future medicals are the responsibility of any of the named defendants in this Compromise and Release as a result of the injuries resolved herein; 3) admits that Mr. Johnson injured his low back while employed by Chugach; and 4) rescinds the controversions dated August 13 and August 19, 2003, and the grounds cited therein.  The parties specifically agree that Chugach Electric and ACE retain all defenses to medical care for the low back in the future, except as specifically stated. . . .

9.  Release of Future Liability.  It is the intent of the parties to this agreement to compromise all benefits which might be due the employee pursuant to the terms of the Alaska Workers Compensation Act, except future medical expenses for the low back as stated above.  To this end, and for such purpose, the parties agree that, upon approval of this Compromise and Release by the Alaska Workers Compensation Board and payment of the amounts recited herein, this Compromise and Release shall be enforceable and shall forever discharge the liability of the employer and the carrier to the employee and the heirs, beneficiaries, executors, and assigns of the employee, for all benefits which could be due or might be due in the future, pursuant to the terms and provisions of the Alaska Workers Compensation Act, excepting only medical benefits for the low back as described herein.   It is agreed that the employee's condition and disability, including any condition and disability which arose prior to the occurrence referred to herein, are or may be continuing and progressive in nature, and that the nature and extent of such condition and resulting disability may not be fully known at this time.  By execution of this Compromise and Release, the employee acknowledges his intent to release the employer and the insurance carriers from any and all liability arising out of or in any way connected with the condition referred to above, and any known or as yet undiscovered disabilities, injuries, or damages associated with said accidents, except liability for medical benefits for the low back as stated above.  This Compromise and Release shall be effective in discharging the employer and insurance carriers of all liability of whatsoever nature for all past, present and future benefits, with respect to the injuries set forth herein, except liability for future medical benefits as stated above.
13. Release Acknowledgment:  Gary D. Johnson, by signing this document agrees that he has read the agreement and understands the binding effect of it.  He understands that this is a release of his workers’ compensation claims.  It is agreed that Gary D. Johnson is fully competent and capable of understanding this agreement and that he is not under the influence of any medications and/or other drugs that would alter his understanding of this agreement.  It is also agreed that Gary D. Johnson has not entered into this release though any coercion or duress created by the employer or carrier or their agents.  He and his attorney both agree that this settlement is in his best interest.

II. THE EMPLOYEE’S JUNE 7, 2007 WORKERS’ COMPENSATION CLAIM

The employee continued to work for the employer following the November 28, 2003 C&R. The administrative record contains no evidence the employee sought additional medical treatment until May 2, 2006, when he reported he twisted his left knee stepping off a crane truck.
  On June 9, 2006, the employee saw Robert J. Hall, M.D.  The employee reported he twisted his left knee about a month previous getting out of a truck.
  Dr. Hall opined the employee’s left knee problem “has been a long time coming, most likely since his original injury.”  He opined “the meniscectomy may have also contributed some to the development of arthritis.”  Dr. Hall diagnosed medial compartment degenerative joint disease of the employee’s left knee.
   

On July 6, 2006, Dr. Hall responded to questions from the adjuster, indicating that the May 2, 2006 injury was not “the substantial cause” of the employee’s current left knee condition or for any treatment recommended.  Dr. Hall indicated the May 2, 2006 injury aggravated the employee’s preexisting left knee condition but it was unknown at that time if it was a permanent or temporary aggravation.

The employee filed a new WCC on June 7, 2007, for medical benefits, PPI benefits, timeloss benefits in the event of surgery, and attorney’s fees and costs related to an injury of his left knee, with an October 13, 1997 date of injury.
  Also on June 7, 2007, the employee filed a Petition to join his new claim with AWCB Case Number 199005109.  On June 21, 2007, the employer controverted the employee’s left knee injury based on the employee’s waiver of benefits in the November 28, 2003 C&R.
  The employer answered the employee’s WCC denying benefits based on the November 28, 2003 C&R.  Further, it asserted the new injury was not a substantial factor in the employee’s current condition or need for treatment.

On October 11, 2007, a prehearing conference was held at which the employee’s WCC was considered under the AWCB Case Numbers 199723075 and 199005109.
  Both these case numbers related to injuries reported to the employee’s left knee and both are listed in the November 28, 2003 C&R.  The employer filed a Petition to Dismiss the employee’s WCC on October 15, 2007, based on the terms of the November 28, 2003 C&R.  On January 9, 2008, the employee opposed the Petition to Dismiss, asserting that future benefits for his left knee were not specifically waived in the November 28, 2003 C&R.  The employer’s Petition to Dismiss was scheduled to be heard on April 16, 2008.
  The employee filed an Attorney Fees and Costs Affidavit on April 8, 2008, itemizing $6,885.00 in attorney and paralegal time and $35.35 in costs, totaling $6,920.35.  The employee filed another Attorney Fees and Costs Affidavit on April 16, 2008, itemizing $3,252.50 in additional attorney and paralegal time.  

III. TESTIMONY AT HEARING

A. Gary D. Johnson

The employee, Gary D. Johnson, testified at the April 16, 2008 hearing.  The employee testified he has been working for the employer since 1989.  He testified he incurred work related left knee injuries in 1985, 1986, 1990, 1995 and 1997.  He testified his 1997 left knee surgery was paid under workers’ compensation.  He additionally received benefits for a three percent PPI rating of his left knee following his 1997 surgery.
  The employee testified he had no further left knee problems until 2006, when he twisted it at work getting off a crane.
  

The employee testified he began having problems with his hip in 2002, resulting from a combination of minor injuries and a slip and fall in 1999.
  He testified he underwent a left hip replacement surgery and subsequently filed a WCC for benefits related to his left hip in 2002.  He testified this claim was controverted but none of his prior injuries had been controverted.
  He pointed out that his 2002 WCC only lists “hip” in box 17 and makes no mention of his left knee.
  The employee explained that he did not seek benefits for his knee because Dr. Voke
 said his hip problem was caused by multiple left leg injuries and those injuries had not been controverted.
   He testified that his intent in participating in the mediation that resulted in the C&R was to resolve his hip and back claims.  The employee testified that the resulting C&R provided the medical benefits for his hip and back that he was seeking.
  The employee testified his intent in signing the November 28, 2003 C&R was to only settle disputes concerning his hip and back.
 

The employee confirmed he had not submitted the 2006 medical bills, related to his 1997 left knee injury, to the employer.  He testified that at the time of the C&R, he expected to need more medical care for his low back but not for his left knee.
  The employee testified his left knee condition worsened after he signed the C&R.  The employee testified he believed the C&R related only to his hip and back; and did not waive benefits for his left knee.
  The employee testified that in 2003, prior to signing the C&R, he did not know if he would need future medical care for his knee.  The employee testified that he read the C&R prior to signing it.
  The employee acknowledged that Section 9 of the C&R states that it discharges “all liability of whatsoever nature;” however, he testified when he read it he thought the waiver referred only to his hip injury.
  The employee also acknowledged the C&R includes references to his left knee injury.
  He testified that, if he knew the C&R waived medical benefits for his knee, he would not have signed it.
 

B. Patricia Zobel

Attorney Patricia Zobel testified at the April 16, 2008 hearing.  Ms. Zobel testified she was the attorney for the employer at the time of the mediation and drafted the initial version of the C&R.
  She testified she used terms “injuries” and “claims” to distinguish between the WCC and the employee’s other injuries for which a WCC had not been filed.
  She explained the controversy regarding the 2002 WCC was whether the knee injuries could have caused the hip injury.
  She reviewed the various sections of the C&R and the C&R summary and testified regarding her understanding of their purpose and meaning.
   She testified the employee was concerned with keeping future medical benefits for his back open; and the employee’s attorney wanted the C&R to be clear that the employee was not waiving medical benefits for the back.
  She testified, it was her recollection that the parties did not discuss keeping medical benefits open for areas other than the back.
  Ms. Zobel testified the employer would not have agreed to the C&R if medical benefits for the knee were not closed.  She testified that if the parties had agreed to leave medical benefits for the left knee open she would have drafted the C&R to specifically say so.  She testified the intent of the employer was to close all future medical benefits except for the back.  She testified the intent of the employer was to resolve all of the employee’s claims.
  

Ms. Zobel testified the use of the term “all claims” was intended to forestall filing of potential future claims.  She testified the word “claim” is a term of legal art and, in the context of the instant C&R, means a WCC and that she likewise used the word “injuries” as a term of legal art.  She acknowledged that the employee did not file a WCC for his left knee.  However, she explained the employee’s theory of compensability was that his knee injury caused his hip and back problems.
  While acknowledging that the left knee was not specifically mentioned in all sections of the C&R, Ms. Zobel testified that Section 6 of the portion of C&R at page 11, which waives “claims past and future,” included any future knee claim by the employee.
  Ms. Zobel acknowledged she knew when she drafted the C&R that its terms would be construed against the employer, but stated the C&R closed “all past, present and future claims” except medical benefits for the back.
  She explained she purposefully used the word “claims” in the phrase “all claims actual or potential” to prevent any future claims based on any of the employee’s injuries.
  She explained that in Section 13 at page 15 of the C&R, the use of the word “claims” was in the context of the whole C&R, including potential claims for injuries that had not been filed at the time the C&R was entered into.

IV. ARGUMENTS OF THE PARTIES

A. The employer’s arguments

The employer requests we grant the motion to dismiss, asserting the employee waived all claims relating to his 1990, 1995 and 1997 left knee injuries in the 2003 C&R.  The employer argues the meaning of the 2003 C&R depends solely on the language of the C&R.  The employer relies upon Gillitzer v State of Alaska,
 which provides a C&R is enforceable in Alaska as an integrated contract if it was intended by the parties to be a final expression of the terms of their agreement
  The employer contends that under Craig Taylor Equipment v. Pettibone Corp.,
contracts must be interpreted “so as to give effect to the reasonable expectations of the parties,” as expressed by the contract language.  The employer argues that a party cannot sign a contract, then argue that it means something entirely different to him.  Based on the Superior Court’s remand quoted in Bove-Thomson v. Bek Construction,
 the employer asserts that it is not appropriate for the Board to delve into or rely upon the subsequently-expressed subjective intent of any party when interpreting an agreement. 
The employer maintains the 2003 C&R explicitly releases all claims for the 1990, 1995 and 1997 left knee injuries, and all other claims except for low back medical benefits resulting from the 2001 injury.  The employer asserts the language of Section 6 of the 2003 C&R is all inclusive, when it states:

. . . AIGA, for the dates of injury from 1995 to 1999, will make the following contributions . . . In exchange, AIGA will receive a complete waiver of past and future medicals for both the hip and the back and a complete waiver of all claims, past and future, by Mr. Johnson. . . .

. . . Any past or future medicals with regard to the hip claim are waived.  All benefits, other than future medical care for the low back under the terms of the Alaska Workers’ Compensation Act, case law, and the Board’s regulations, are waived as against Chugach Electric and the insurance carriers who are responsible for the injuries which are the subject of the C&R. . .

The employer also asserts the language of Section 9 is all inclusive, which states:

. . . It is the intent of the parties to this agreement to compromise all benefits which might be due the employee pursuant to the terms of the Alaska Workers Compensation Act, except future medical expenses for the low back as stated above. . .

. . . this Compromise and Release shall be enforceable and shall forever discharge the liability of the employer and the carrier to the employee and the heirs, beneficiaries, executors, and assigns of the employee, for all benefits which could be due or might be due in the future, pursuant to the terms and provisions of the Alaska Workers Compensation Act, excepting only medical benefits for the low back as described herein.

. . . By execution of this Compromise and Release, the employee acknowledges his intent to release the employer and the insurance carriers from any and all liability arising out of or in any way connected with the condition referred to above, and any known or as yet undiscovered disabilities, injuries, or damages associated with said accidents, except liability for medical benefits for the low back as stated above.  This Compromise and Release shall be effective in discharging the employer and insurance carriers of all liability of whatsoever nature for all past, present and future benefits, with respect to the injuries set forth herein, except liability for future medical benefits as stated above. . . 
 The employer asserts that unless the 2003 C&R resolved the employee’s knee injuries it would have been of no benefit to the employer.  The employer explained that the 2003 C&R involved multiple insurers, one of which, AIGA, had previously paid the employee benefits for the 1990 injury and the 1995-1999 injuries.  These injuries involved the employee’s left knee and AIGA maintains it agreed to contribute to the settlement only because it was released from any potential future claims regarding the left knee.

The employer argues that the claims currently asserted by the employee, with the exception of future medical benefits for his low back, are additionally released and waived by that language in Section 8 of the C&R, which states:

The employee accepts such compromise amounts in full and final settlement and in payment of all travel expenses and compensation, regardless of its nature, including costs, interest penalties and disability compensation of any type, including but not limited to temporary partial, temporary total, permanent partial, permanent total, and vocational rehabilitation compensation which the employee might be presently owed or to which the employee might become entitled at any time in the future pursuant to the terms of the Alaska Workers Compensation Act.  
Further, the employer asserts that Section 9 releases all potential claims in general, including claims not asserted at the time of the C&R.  Additionally, the employer contends the parties acknowledged in Section 9 that the employee’s condition could change in the future and that all future benefits were released including for injuries unknown at that time.  The employer encourages us to look to Paluck v. Wise Enterprises,
 in which it asserts a claim essentially identical to the employee’s in the instant matter was rejected by the Board.  The employer asserts that in Paluck, the Board found the general release language of the C&R operated to waive benefits not specifically listed in the dispute section.

Because the C&R makes repeated references to medical benefits for the low back remaining open, while not stating that medical benefits for the left knee remain open, the employer argues that if the parties had intended medicals for the left knee to remain open they would have said so in the C&R.  The employer contends that the repeated general release of all benefits, except medical benefits for the low back, plainly foreclosed knee-related claims.

B. The arguments of the employee

The employee argues, in reliance upon Kissick v. Schmierer,
 that the 2003 C&R does not make it clear or explicit that he intended to waive future medical benefits for his knee and, as each of the C&R’s essential details are not comprehensible, the C&R does not serve to waive the employee’s entitlement to medical benefits for his knee.  The employee maintains that Alaska law requires any waiver or release to be clear and explicit;
 and that the employer bears the burden of proof that the C&R is a defense to the employee’s claims.
 The employee contends the employer has not met that burden in his case.  As Sections 8 and 9 of the C&R do not specifically mention waiver of benefits for the employee’s knee, the employee argues that the C&R cannot be interpreted to impose such a waiver of benefits upon the employee in the instant matter. 

The employee maintains the Board should follow the general rule, as it has done previously,
 that contracts should be interpreted so as to give effect to the reasonable expectations of the parties.  Further, the employee encourages the Board to adopt the rule articulated in Larson’s Workers’ Compensation, that a settlement only covers those claims or rights that are specifically mentioned in the agreement.
  The employee asserts he did not intend to waive benefits for his left knee and this reasonable expectation was established by his hearing testimony.
The employee asserts that under 8 AAC 45.160(e), waivers of medical benefits are presumed not in the best interest of the employee and interpreting a waiver of medical benefits without specific language doing so is contrary to this presumption.  As the 2003 C&R was drafted by the employer, the employee maintains any ambiguity must be construed against the employer.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.012 provides for the Board’s review of settlement agreements, in relevant part, as follows:


At any time after death, or after 30 days subsequent to the date of injury, the employer and the employee . . . have the right to reach an agreement in regard to a claim for injury . . . under this chapter . . . but a memorandum of the agreement in a form prescribed by the board shall be filed with the board.  Otherwise, the agreement is void for any purpose.  If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245.  The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement.  The board may approve lump‑sum settlements when it appears to be in the best interest of the employee.  

We shall consider the employer’s argument that employee waived his right to seek payment of benefits for his left knee.  This is not a request to set aside the parties' agreed settlement, but rather to interpret the parties' agreement.   We find a C&R is enforceable in Alaska as an integrated contract if it was intended by the parties to be a final expression of the terms of their agreement.
  A C&R is interpreted in the same manner as any other contract.
  We review the interpretation of a contract de novo when the underlying facts are undisputed.
  However, we review a contract under the substantial evidence standard when the issue is the intent of the parties when forming the contract.
  We find the terms of the C&R explicitly show the parties intended to make it an enforceable final agreement.  We must now determine the meaning of the terms of the agreement.
In Kissick,
 the Alaska Supreme Court held that a waiver or release of liability must be “clear, explicit and comprehensible in each of its essential details.”
  In Lambert v. Alaska Corporation,
  the Board held that C&Rs should be interpreted to give effect to the reasonable expectations of the parties and that ambiguous C&Rs should be construed against the interests of the party that drafted the agreement.  A release is to be construed according to the intent of the parties, which is a question of fact.
  In Craig Taylor Equipment v. Pettibone,
 the court stated:


Contracts are to be interpreted so as to give effect to the reasonable expectations of the parties, that is, to give effect to the meaning of the words which the party using them should reasonably have apprehended that they would be understood by the other party. (Citations omitted).  In ascertaining the reasonable expectations of the parties, this court has looked in the past to the language of the provision in controversy, to the language of the contract as a whole, to the objects sought to be accomplished by the contract, to the circumstances surrounding its adoption, and to the case law interpreting similar provisions. (Citations omitted).  We will also keep in mind that the contracts in issue were drafted and supplied by Pettibone, and that, as a rule, form contracts are to be construed against the furnishing party.
Larson’s Workers’ Compensation discusses the general rule in the majority of jurisdictions that "A settlement covers only those claims or rights that are specifically mentioned in the agreement."
  However, the Alaska Supreme Court in Williams v. Abood,
 held that in some circumstances broad language in settlement agreements implies that all claims are settled and that in such instances the parties must specifically state claims that are not settled.

Under the Court’s guidance in Taylor and Lambert, we first look to the agreed settlement to ascertain the reasonable expectations of the parties.  Under Lambert, we will construe any unclear terms against the interests of the party who drafted the C&R, which, in this case, is the employer.  We find the terms of the C&R explicitly show the parties intended to make it a final agreement as to the employee’s claim for his hip injury.  The parole evidence rule of contract interpretation is a rule of law providing that an integrated written contract may not be varied or contradicted by evidence of negotiations or agreements.
  Parole evidence (that is, evidence extrinsic to the four corners of the written contract) can come into play to interpret the meaning of the contract if the language of the contract is ambiguous, but not to vary its terms.
  Accordingly, we find the employee’s testimony regarding his intent to be admissible evidence for the purpose of interpreting the meaning of any ambiguous language in the C&R.  We find the employee’s testimony, that he did not intend to waive benefits for his left knee, credible and will apply this in interpreting any ambiguous sections of the C&R.  We find the employee’s testimony of his understanding of the C&R, substantial evidence that the use of the terms “injuries” and “accidents” only applied to injuries and events as they related to his claim for hip benefits.  We find Ms. Zobel’s testimony as to the employer’s intent regarding ambiguous sections of the C&R, insufficient evidence to overcome the requirement to construe the language of the C&R against the party, in this case the employer, who drafted it. 

We find the parties entered into the C&R based upon a dispute that arose when the employee filed a claim.  We find the employee only filed a claim for his hip injury and not injuries to his knees.
  Accordingly, as an initial matter, we find the use of the term “claims” in the C&R to be limited to the employee’s WCC for his hip injury.  We find the lack of a claim for his left knee injuries to be substantial evidence that the parties did not intend to resolve future knee injuries in the C&R.  

We find the July 10, 2003 controversion denied benefits for the employee’s “[k]nee, hip and back” injuries, but only mentions the hip injury claim in the explanation justifying controversion of benefits.  We find this is substantial evidence indicating the parties’ reasonable expectation was to resolve only the hip claim.  Further we find the knee issues were only mentioned as a causation of the hip injury; and based on the language in the C&R, Dr. Hall’s June 9, 2006 chart notes, the testimony of the employee and of Ms. Zobel, that the employee was asserting his left knee condition caused his left hip problem.  We find that the employee’s history of knee injuries served as a basis for Dr. Voke’s theory of causation for the injury to the employee’s left hip joint.  We find this to be substantial evidence that the parties’ reasonable expectation was that the C&R resolved only future benefits for the hip and the low back, as specifically mentioned in the C&R.  

We find based on the administrative record and the testimony of Ms. Zobel that one of the employer’s insurers, AIGA, was a party in the C&R because of its coverage of the left knee injuries.  Ms. Zobel testified that it would have been unreasonable for AIGA to contribute to the settlement amount provided by the C&R if future benefits for the left knee injuries were not released.   We disagree and find the employee’s theory that the knee injuries caused his hip issues to be substantial evidence that the resolution of just the hip claim was a reasonable goal of the C&R.   

Despite inclusion of information regarding dates of injuries of the employee’s knee injuries in the list of all dates of injuries and the respective carriers, we find such inclusion related to contribution of the knee to causation of the employee’s hip injury.  We find the reports of injury for the employee’s knee injuries do not constitute claims and the claim resolved by the C&R was limited to that for the employee’s hip injury.  Further, we find the employee’s left knee injuries were not clearly referenced as an issue in the “Dispute” section of the C&R.  Although the knee injuries are referenced, they are never explicitly identified as a matter of dispute.  Under Lambert, we must construe the C&R’s language against the interests of the employer.  We find the language of the C&R, viewing it in its entirety, is ambiguous with respect to whether there was a dispute with regard to the employee’s knee injury and whether the employee waived future benefits for his knee injury.  In construing the release according to the intent of the parties when we find ambiguous language, and doing so against the interests of the employer, we find the intent of the parties was that the employee’s right to future benefits for his hip were waived but that benefits for his knee were not waived.

Under the Court’s guidance in Kissick and Lambert, we find the waiver of future medical benefits for the employee’s left hip injury claim to be clear, explicit and comprehensible in the November 28, 2003 C&R; but any waiver of future left knee benefits is not.  Again, construing the C&R’s terms against the interests of the employer, under Lambert, we construe the references in the C&R to waiver of “claims” to be limited to the employee’s WCC for his hip injury.  Construing the terms against the employer, we find that the use of the word “injuries” in Sections 6, 8 and 9 refers only to the hip injury for which the employee filed a claim and the low back, as specifically referenced in the C&R.  

Based upon the C&R’s ambiguous language, construing the terms of the release against the employer, we find the general and all inclusive waiver language of future benefits in the section of the C&R entitled “Release of Future Liability” does not provide clear, explicit, and comprehensible evidence that the parties intended to waive future knee benefits.
  Further, we find that the parties failed to explicitly and clearly agree to the waiver of any benefits for specific body parts, other than for the employee’s hip injury and as specified for the low back.  We find the release of the employer from liability for all past, present and future benefits related to the “accidents” and “injuries” outlined in the C&R to relate to those accidents and injuries only as they were causation of the hip injury the employee claimed for and the specifically referenced back injury.  

We find the employee’s left knee injuries are not clearly, explicitly, and comprehensibly mentioned in the section entitled “Release of Claim for Further Benefits."  We find this section’s failure to mention the employee’s left knee, is substantial evidence of the party’s intent to not include waiver of left knee benefits in the C&R.  We find the specific preservation of the employee’s right to future benefits for his low back injury relates to resolution of the employee’s claim for benefits for his low back; we find however, as there was no pending claim for benefits for a knee injury, it was reasonable for the parties to simply not address future knee benefits.  

We find the instant matter distinguishable from Abood.  The Alaska Supreme Court found that the broad language in the Abood C&R contemplated the settling of all disputes the parties had.  The Court noted that the issue of penalties and interest was contested by the parties at the time they entered into the compromise and release agreement.  Consequently, the Court found it was incongruous for the parties to use such broad language and still intend for certain issues to remain contested.  The Court placed emphasis on the fact that the compromise and release listed penalties and interest as separate issues and found that could reasonably be read to mean that the parties were settling their disputes over all penalties and interest prior to execution of the compromise and release agreement.  Ultimately, the Court held there was substantial evidence to support the finding that the compromise and release covered penalties on untimely paid medical benefits.
  We find the instant matter is distinguishable as knee benefits were not contested and the employee had no claim for knee benefits that could be waived by a general and unspecific waiver of all claims.  
In Paluck, the Board found the general release language of the C&R, which is similar to the language in the instant C&R, operated to waive benefits not specifically listed in the dispute section.  But, as with Abood, Paluck is distinguishable from the instant case.   In Paluck, all the benefits waived were included in the WCC the parties sought to resolve, even if not listed in the dispute section.   In the instant matter however, the employee did not claim for knee benefits.  Accordingly, we find Paluck, does not support the employer’s contention that the general release language of the C&R waived knee benefits.
Accordingly, we find the terms of the C&R, construed against the employer, to not waive future knee benefits since they were not being claimed for and are not mentioned as being specifically waived.  This is consistent with the general rule provided by Larson’s that a settlement covers only those claims or rights that are specifically mentioned.  Additionally, this interpretation is consistent with the Alaska Supreme Court’s guidance in Kissick, Lambert, and Craig Taylor.

We conclude that, interpreting unclear terms against the employer, there is substantial evidence that the reasonable expectation of the parties was that the November 28, 2003 C&R waived only future benefits for the employee’s hip and low back with the exception that medical benefits for the low back remained open.  By the terms of the C&R construed against the employer; under the general rule against waiver of benefits not specifically identified and the Alaska Supreme Court’s guidance in Kissick, Lambert, and Craig Taylor; we conclude future benefits for the left knee were not waived.  We shall deny the employer’s petition to dismiss the employee’s claim for benefits for his left knee.  

While the employee prevailed on the employer’s petition to dismiss, the employee’s substantive claim is yet to be resolved.   Attorney fees or legal costs are not appropriate under AS 23.30.145(b) until the employee succeeds on the claim itself and not a collateral issue.

ORDER
The employer’s petition to dismiss the employee’s June 7, 2007 claim, based on the terms of the November 28, 2003 compromise and release agreement, is denied.  

Dated at Anchorage, Alaska this 24th day of June, 2008
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.  An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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