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	DAVID A. MCDONALD, 

                                 Employee, 

                                         Applicant,

                                 v. 

ALASKA DISTRICT COUNCIL

OF LABORERS,
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ACE PROPERTY/CASUALTY,
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	     FINAL DECISION AND ORDER

     AWCB Case No. 198100379

     AWCB Decision No. 08-0119  

      Filed with AWCB Anchorage, Alaska

      on June 24, 2008


On April 30, 2008, in Anchorage Alaska, the Alaska Workers’ Compensation Board (Board) was scheduled to hear the employee’s claim for medical benefits.  Attorney Joseph Kalamarides represented the employee.   Attorney Robert J. Bredesen represented the employer and insurer (employer).  At hearing, the parties advised the Board that they had resolved all issues scheduled for hearing.  They explained that the employee was not waiving any benefits under the Alaska Workers’ Compensation Act (Act).  The parties informed the Board the employer had agreed to pay the employee’s claimed medical and related transportation benefits and the employee was not pursuing his claims for penalty, interest and unfair/frivolous controversion.  Further, the parties submitted a Stipulation For Payment of Attorney’s Fees.  The parties requested the Board issue a Decision and Order awarding the employee additional medical benefits and approving payment of the employee’s attorney’s fees and costs.  At the conclusion of the hearing, the record remained open to allow the parties to submit a formal Compromise and Release or a written stipulation addressing their requests.  The parties filed a stipulation to dismiss the employee’s claims for penalty, interest, and unfair/frivolous controversion on May 20, 2008.   The Board closed the record when it met on May 27, 2008.

ISSUES

1. Is the employee entitled to additional medical benefits, under AS 23.30.095(a)?

2. Is the employee entitled to transportation costs, under AS 23.30.095(a)?

3. Is the employee entitled to penalties, under AS 23.30.155(e)?

4. Is the employee entitled to interest, under AS 23.30.155(p) and 8 AAC 45.142? 

5. Did the employer frivolously and unfairly controvert the employee’s benefits, within the meaning of AS 23.30.155(o)?

6. Shall the Board approve payment of attorney’s fees and costs under AS 23.30.145?
SUMMARY OF THE EVIDENCE
At the beginning of the April 30, 2008 hearing the Board reviewed with the parties their April 11, 2008 stipulation for a continuance of the hearing.  The Board then exercised its discretion under 8 AAC 45.070(g) to narrow the issues presented at the hearing to only the employee’s request for medical benefits, attorney fees and costs based on the request of the parties.  8 AAC 45.070(g) provides:

Except when the board or its designee determines that unusual and extenuating circumstances exist, the prehearing summary, if a prehearing was conducted and if applicable, governs the issues and the course of the hearing.

The Board finds unusual and extenuating circumstances existed to narrow the issues presented at hearing to those requested by the parties.  For purposes of this review, the following recitation of facts is limited to those necessary to decide the narrow issues before the Board.  

During the 1970s the employee suffered several work related back injuries which were addressed by various surgical procedures.  These included a slip and fall on March 15, 1979 and an injury as he was getting off an escalator on September 10, 1979.
  The employee underwent a L4-L5 discectomy on November 28, 1979.
  The employee’s back problems continued during the 1980s.  He was treated with epidural steroid injections, an exercise program, and biofeedback but his symptoms suggested he never fully recovered after his 1979 surgery.
   

On May 6, 1982, the Board approved the State of Alaska Second Injury Fund’s agreement to reimburse the employer for compensation paid to the employee in excess of 104 weeks.
  The employee additionally suffered cardiac problems during the 1980s and underwent coronary angioplasty on February 15, 1985.
  On February 26, 1985, the Director of the Workers’ Compensation Division wrote a letter advising that the employee had been determined to be permanently totally disabled by the insurer, Alaska Pacific Assurance Company, and the State of Alaska Second Injury Fund.
  The employee began receiving Social Security Disability in 1989.

The employee continued to experience difficulties with his back and had continuing medical treatment including surgery in 1990 and a decompressive laminectomy of L2-L3 on September 30, 2003.  On February 3, 2004, the employer filed a controversion of all medical benefits related to the employee’s 2003 lumbar decompression procedure.  The controversion was based on the opinion of R. A. Shirley, M.D. that the decompression procedure was not reasonable or necessary and was not necessitated by the employee’s 1979 workplace injury.
  On February 23, 2005, the employee filed a workers’ compensation claim (WCC) identifying September 10, 1979 as the date of injury and claiming for medical costs, transportation costs, penalties, interest, unfair and frivolous controversion and attorney’s fees and costs.
  

The employee saw Kelvin VonRoenn, M.D., for an EME
 on August 30, 2005.  Dr. VonRoenn diagnosed degenerative disc disease, congenital spinal stenosis, L2-3 spondylolisthesis, and arachnoiditis.  He opined the employee’s injuries of March 12, 1979 and September 10, 1979 were not a substantial factor in causing, aggravating or accelerating the employee’s medical conditions.
  The employer filed an answer on October 13, 2005, asserting the employee’s surgery was not work related but instead resulted from preexisting conditions.
  On October 31, 2005, the employer filed a controversion of medical benefits for the 2003 lumbar decompression procedure and all medical treatment thereafter based on the opinion of Dr. VonRoenn that the employee’s work injuries were not a substantial factor in his need for surgical treatment.
    

The employee began seeing Jens Chapman, M.D., on February 16, 2006.  Dr. Chapman identified significant multilevel degenerative changes, neural element stenosis, spondylolisthesis with pars interarticularis defet at L2-3, and underlying congenital degenerative disorder.
  The employee underwent a complex decompressive laminectomy from L1 through L4 by Dr. Chapman on January 8, 2007.
  On February 22, 2007, Dr. Chapman opined the surgery was for treatment of an exacerbation of the employee’s workers’ compensation “accepted” claim.
  Dr. Chapman again concluded the employee’s January 16, 2007 surgery was work related, in a May 29, 2007 letter.
  

The employee filed an Affidavit of Readiness for Hearing on his February 23, 2005 WCC on October 16, 2007.  On October 24, 2007, Thomas L. Gritzka, M.D., issued an SIME
 report  and opined the complex decompressive laminectomy procedure was reasonable and necessary treatment of the employee’s work related injury of September 10, 1979.  Thomas J. Rosenbaum, M.D., issued an SIME report on October 26, 2007, in which he opined the surgery was not reasonable or necessary treatment for the employee’s 1979 injury.

At a November 20, 2007 prehearing conference this matter was scheduled for hearing on April 30, 2008.  The issues were identified as additional medical benefits, transportation costs, penalty, interest, unfair/frivolous controversion, and attorney’s fees and costs.  The parties were instructed to file legal memoranda, evidence, and witness lists in preparation for the April 30, 2008 hearing.
  On April 11, 2008, the parties filed a stipulation, requesting the Board continue the April 30, 2008 hearing, as the employer had agreed to negotiate in good faith with the employee’s medical providers and pay any outstanding medical bills as if the employee’s claim had been found compensable by Board order.
  

At hearing, the parties agreed there was no dispute as to any material facts and that the employer was accepting financial responsibility for the January 2007 surgical procedure.  The parties stipulated that the employee’s claim for medical and transportation benefits was compensable and to statutory attorney fees and costs.  At the direction of the Designated Chairman, the parties’ oral stipulation was confirmed with post hearing filings.  Specifically, the employer submitted a Notice of Withdrawal of its February 3, 2004 and October 31, 2005 controversions dated April 22, 2008; the parties filed an April 30, 2008 stipulation for payment of statutory attorney’s fees and $470.69 in legal costs.   Based upon the employer’s acceptance of the employee’s claim, the employee’s attorney stated he would confirm with the employee his intent to withdraw his claims for penalties, interest and frivolous and unfair controversion.  On May 20, 2008, the parties filed a stipulation to dismiss these claims.  
FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
REQUEST FOR AN ORDER BASED ON THE STIPULATION

The workers’ compensation regulations at 8 AAC 45.050(f) provide, in relevant part:

(1) If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of the claim or petition, . . . , a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based upon the stipulation of facts.

(2) Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing. 

(3) Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order.  .  .  .

(4) The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter.  .  .  .

In accordance with 8 AAC 45.050(f)(1), the parties filed a written stipulation of fact signed by all parties, and requesting an order.  Although the parties are resolving a workers’ compensation claim, the employee is not waiving any future benefits.  Consequently, the provisions of 
AS 23.30.012 do not apply, and a compromise and release agreement is not necessary.  Accordingly, the Board is able to consider the parties’ stipulation under 8 AAC 45.050(f).

Based upon the written stipulation and the Board’s independent review of the documentary record, the Board will exercise its discretion to issue an order in accord with 8 AAC 45.050(f)(1), concerning the stipulated benefits.  The Board’s order will bind the parties in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley.
  If, on the basis of a change in condition or mistake of fact, the parties wish to change the benefits awarded, they must file a claim or petition with the Board to request modification of this decision and order under AS 23.30.130.

II.
THE PRESUMPTION OF COMPENSABILITY

The injured worker is afforded a presumption that all the benefits he seeks are compensable.
  
AS 23.30.120(a)(1) provides that in a proceeding for the enforcement of a claim for compensation, it is presumed, in the absence of substantial evidence to the contrary, that the claim is compensable.

The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce “some” “minimal” relevant evidence
 establishing a “preliminary link” between the injury claimed and employment
 or between a work-related injury and the existence of disability.

The application of the presumption involves a three-step analysis.
  First, the employee must establish a "preliminary link" between the disability and his or her employment.  Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
  To overcome the presumption of compensability, the employer must present substantial evidence that the injury was not work-related.
  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.
 

There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.
  

The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the trier of fact that the asserted facts are probably true.
 

III.
MEDICAL BENEFITS
The Alaska Workers' Compensation Act at AS 23.30.095(a) provides, in part: 

The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....  

The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  The presumption also applies to claims for additional medical treatment.
  Treatment must be reasonable and necessary to be payable under AS 23.30.095(a).

In the instant case, the medical records from Dr. Chapman reflect the employee suffered a work related injury, requiring a complex decompressive laminectomy.  The Board finds the employee has raised the presumption of compensability for the claimed medical benefits. 

Once the presumption attaches, in most cases substantial evidence must be produced showing the claimed medical evaluation for treatment is not reasonable and necessary for the work-related injury,
 by (1) producing affirmative evidence showing that the treatment is not reasonable and necessary; or (2) eliminating all reasonable possibilities that the treatment is reasonable and necessary for the work-related condition.
  

The opinion of SIME physician Dr. Rosenbaum indicates that the complex decompressive laminectomy procedure was not related to the employee’s work injury.  We find Dr. Rosenbaum’s opinion is substantial affirmative evidence rebutting the presumption of compensability of the employee’s claim.

The parties now stipulate under 8 AAC 45.050(f) to the employer paying for the surgical procedure performed by Dr. Chapman on February 22, 2007,  The Board has reviewed the entire medical and hearing record.  We find the medical opinion of Dr. Gritzka is persuasive.  We find the preponderance of the evidence in the available medical record, especially the opinions of 
Drs. Gritka and Chapman, together with the stipulation of the parties, indicate the treatment received by the employee for his work related back injuries was reasonable and necessary.  Based on the stipulation and the Board’s review of the record, we will award the employee the specified medical benefits and transportation expenses related to his 1979 work injury, as agreed in the stipulation, pursuant to AS 23.30.095(a) and 8 AAC 45.050(f).
  

IV.
AWARD OF ATTORNEY FEES AND COSTS

AS 23.30.260 provides, in part:


Penalty for receiving unapproved fees and soliciting.  A person is guilty of a misdemeanor . . . if the person (1) receives a fee, other consideration, or a gratuity on account of services rendered in respect to a claim, unless the consideration or gratuity is approved by the board or court . . . .

AS 23.30.145(a) provides:

Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded.  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with our approval.  In this case, the employee requests statutory minimum attorney fees on medical benefits and transportation costs.   The parties placed an oral stipulation on the record at the April 30, 2008 hearing and subsequently filed written stipulations to resolve the outstanding disputes, including the employee’s claim for attorney fees.  Based on the preponderance of the evidence, we find the employer, resisted the payment of medical benefits and transportation expenses;
 and we find that the employee’s attorney was instrumental in securing and preserving those benefits.
  The employee seeks an award of statutory attorney's fee under subsection AS 23.30.145(a).  The employer has now agreed to pay the employee certain claimed benefits.  Consequently, we can award fees under AS 23.30.145.
  

AS 23.30.145(a) requires the award of attorney fees costs to be at least 25 percent for the first $1,000.00 awarded, and at least 10 percent for all additional benefits awarded.  The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held that our attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  

In light of these legal principals, we have examined the record of this case and the parties’ stipulation.  Having considered the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, we find the stipulated fees are reasonable for the successful prosecution of this claim.
  Under AS 23.30.145(a), we will award the employee statutory attorney fees based upon the additional benefits paid to the employee and legal costs of $470.69.

V. PENALTIES, INTEREST, AND FRIVOLOUS AND UNFAIR CONTROVERSION

The parties represented at the April 30, 2008 hearing that the employee’s claims for penalties, interest and frivolous and unfair controversion were being withdrawn.  The parties subsequently filed a written stipulation providing for the dismissal of these claims.
  The merits of these claims were not briefed or discussed at the April 30, 2008 hearing.   The parties’ stipulation to withdrawal of these claims by the employee does not constitute a waiver of any future benefits and, consequently, the provisions of AS 23.30.012 do not apply.  Accordingly, in consideration of the parties’ stipulation under 8 AAC 45.050(f), the Board acknowledges withdrawal of these claims as related to the employee’s claim for medical benefits.  The Board finds the record contains insufficient evidence to establish the facts necessary to decide these claims.  Accordingly, the Board concludes these claims should be dismissed without prejudice.
ORDER
1.  The employer shall pay the employee additional medical and related transportation benefits related to his September 10, 1979 injury, as appropriate under the Act.

2.  Under AS 23.30.145(a), the employer shall pay the employee’s statutory attorney’s fees on all medical and transportation benefits awarded in this decision and order. .

3.  Under 8 AAC 45.180, the employer shall pay the employee’s legal costs of $470.69.

4. The employee’s claims for penalties and interest are dismissed without prejudice.

5. The employee’s claim for frivolously and unfairly controversion of the employee’s benefits, under AS 23.30.155(o) is dismissed without prejudice.

Dated at Anchorage, Alaska, on June 24, 2008.





ALASKA WORKERS' COMPENSATION BOARD






David Arthur Donley, Designated Chair






David Robinson, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained from the Alaska Workers’ Compensation Appeals Commission.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of DAVID McDONALD, v. ALASKA DISTRICT COUNCIL OF LABORERS, Employer, and ACE PROPERTY/CASUALTY, Insurer / defendants; Case No. 198100379; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on
 June   , 2008.





Kim Weaver, Administrative Clerk 
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