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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	KENNETH L. MONZULLA, 

                                                   Employee, 

                                                     Petitioner,
                                                   v. 

VOORHEES CONCRETE CUTTING,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                     Respondents.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	INTERLOCUTORY

DECISION AND ORDER

ON RECONSIDERATION

AWCB Case No.  199922832
AWCB Decision No.  08-0126
Filed with AWCB Fairbanks, Alaska

on July 2, 2008


We heard the employee's Petition for Reconsideration, on June 26, 2008, in Fairbanks, Alaska, on the basis of the written record.  The employee represented himself.  Attorney Richard Wagg represented the employer and insurer (collectively, "employer").  We closed the record when we met as a two-member quorum on June 26, 2008.

ISSUES

1.
Shall we order an SIME examination of the employee under AS 23.30.095(k), and if so, on what issues?

2.
If we order an SIME examination, should certain materials submitted by the employer not be sent to the SIME physician for review?

CASE HISTORY AND BRIEF SUMMARY OF THE EVIDENCE

In our June 11, 2008 decision and order on this claim, AWCB Decision No. 08-0107, we discussed the evidence and the history of the case, in part, as follows: 

. . . . The employee injured his back lifting a bucket filled with scrap rebar while working for the employer as a concrete cutter on November 9, 1999.
  Following the injury, Kendrick Blais, D.O., examined the employee and diagnosed acute thoracolumbar spasm.
  Dr. Blais restricted the employee from work, prescribed medication, and initiated a course of conservative care.
  The employee began a course of physical therapy at Willow Physical Therapy clinic on November 12, 1999.
  In an MRI
 taken on January 25, 2000, Richard Hattan, M.D., identified a minor left sided disc bulge at L5-S1, but no herniation, and early spondylosis in the lumbar region.
  On March 31, 2000, Dr. Blais reported the employee had been able to return to part-time work.
  However, by May 11, 2000, Dr. Blais felt the employee’s condition had retrograded to nearly his post-injury status.
  The employer accepted the compensability of the injury, and provided temporary total disability (“TTD”) benefits, temporary partial disability (“TPD”) benefits, and medical benefits.

At the request of the employer, orthopedic surgeon Douglas Bald, M.D., examined the employee on May 13, 2000.
  In his report, Dr. Bald indicated the employee had suffered a work-related thoracolumbar strain, and was not yet medically stable.
  He felt the employee could return to his work at the time of injury only if the job requirements were modified, and he anticipated the employee would have a permanent partial impairment (“PPI”).

Orthopedic surgeon Richard Cobden, M.D., began to provide conservative care for the employee on June 12, 2000.
  The employee underwent an orthopedic consultation on July 7, 2000, with George Harrington, M.D., but decided against surgical intervention.
  The Reemployment Benefits Administrator assigned rehabilitation specialist Douglas Cluff to perform a reemployment benefit evaluation of the employee.
  In response to inquiry by Mr. Cluff, on August 28, 2000 Dr. Cobden indicated the employee was medically stable, and would not be able to return to his work at the time of injury nor to the positions he held during the ten years before his injury.
 

At the employer’s request, Dr. Bald reexamined the employee on October 2, 2000, and rated him with a five percent whole-person PPI under the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th edition.
  Dr. Bald felt no additional medical treatment was appropriate, except home exercise.
  He felt the employee had the physical capacity to return to one of his former jobs, heavy equipment operator.

The employee filed Workers’ Compensation Claims dated November 16, 2000 and January 11, 2001, claiming TTD benefits, medical benefits, attorney fees and legal costs, and a second independent medical examination (“SIME”).   The employer filed a Controversion Notice and an Answer, both dated December 8, 2000, denying the employee’s claim for additional benefits based on Dr. Bald’s report. 

On October 25, 2000, Dr. Cobden referred the employee to Larry Stinson, M.D., at the Alaska Regional Hospital Pain Center for management of the employee’s chronic pain syndrome.
  On December 27, 2000, Dr. Stinson found the employee’s symptoms consistent with lower lumbar discogenic pain.[
]  Dr. Stinson ordered discography of the employee’s back, which revealed abnormalities at L4-5 and L5-S1 on January 16, 2001.
  Dr. Stinson identified annular teats at both levels, and recommended an IDET
 procedure.

At the employer’s request, Dr. Bald examined the employee again on February 6, 2001.  In his report, Dr. Bald indicated the employee had suffered a lower thoracic soft tissue injury in his work accident, and he felt the employee did not incur injury to his lumbosacral spine at work.
  He felt the employee’s lumbar problems were pre-existing and degenerative.
  He felt the IDET procedure would be therapeutic, but not related to any work injury.
 

On February 16, 2001, Dr. Stinson performed the IDET surgery.
  We ordered an SIME with orthopedic surgeon Marvin Bloom, M.D., who examined the employee on May 15, 2001.  In his report, Dr. Bloom found the employee’s back condition and his treatment were related to his work injury.
  Dr. Bloom found that the employee was not yet medically stable, and was temporarily totally disabled.
  

On August 22, 2001, Dr. Stinson tentatively approved the employee’s reemployment plan to run a fishing charter business.
  On August 29, 2001, Dr. Cobden found the employee medically stable, with a PPI rating of 23 percent of the whole person.
  The parties entered into a compromise and release (“C&R”) settlement agreement in which the employee waived entitlement to all benefits, except medical benefits for the thoracic and lumbar spine, in exchange for $61,975.00.  We approved the C&R on September 14, 2001. 

The employee’s symptoms persisted and he continued conservative treatment with Dr. Stinson.  On August 23, 2003, Dr. Stinson referred the employee to orthopedic surgeon Davis Peterson, M.D., to evaluate the employee for possible L4-5 excision surgery.
  Dr. Peterson evaluated the employee on September 25, 2003, noting chronic low back and left lower extremity radiating pain.
  He felt the employee suffered L4-5 and L5-S1 problems, and ordered electromyographic and MRI tests.
  

The employee moved to Kenai, and began to treat with Lavern Davidhizar, D.O., who recommended a course of non-surgical lumbar decompression treatments on January 23, 2003,
 and continues to recommend those treatments.
  Dr. Davidhizar continued to treat the employee with pain medication, including Methadone.
   Dr. Davidhizar eventually ordered another MRI, which revealed a ruptured disc at L5-S1 and problems at L4-5.
  On January 7, 2005, Dr. Davidhizar reported that the employee wanted to be evaluated for disc replacement surgery in California.
  Though Dr. Davidhizar continued to recommend lumbar decompression, he encouraged the employee to follow through with the evaluation in California.

Mark McVee, M.D., took MRI images of the employee on January 3, 2003 and September 27, 2003, revealing disc bulging and an annular tear at L5-S1, and a disc extrusion at L4-5.
  In the September 27, 2003 MRI, Dr. McVee found a new parasagittal disc extension at L5-S1.
  On October 10, 2003, Sean Taylor, M.D., noted the employee suffered a left-sided disc extrusion at L4-5 and a high intensity zone at L5-S1.
  Dr. Taylor performed needle electromyography on the employee’s left side lumbar paraspinals and lower left extremity, but the results were normal.
  

. . . .

The employee filed a Workers’ Compensation Claim on January 10, 2005, requesting permanent total disability (“PTD”) benefits, medical benefits for disc replacement surgery and transportation costs, and asserting a frivolous and unfair controversion of those benefits.
  The employer filed an Answer denying the claimed benefits on January 28, 2005.
  In a prehearing conference on March 8, 2005, the employee’s claims for surgery, transportation costs, and frivolous and unfair controversion were set for a hearing on May 5, 2005.

. . . .

In our decision and order on May 19, 2005,
 we found the preponderance of the evidence in the medical record indicated the employee was not a candidate for disc replacement surgery.  We found the surgery was not appropriate for a two-level disc problem.  We found his treating physician, Dr. Cobden, cautioned the employee against invasive surgery; and that Dr. Davidhizar recommended he undergo a course of non-surgical spinal decompression treatments, before considering more invasive treatment.  Based on the preponderance of the available medical evidence, we found that disc replacement surgery was not reasonable or necessary for the employee at that time. . . .
 

. . . . 

In AWCB Decision No. 05-0167 (June 16, 2005), we declined to reconsider our decision.  We affirmed and left in effect our May 19, 2005 decision and order denying the claimed evaluation, AWCB Decision No. 05-0137.
  

In a letter “To Whom It May Concern,” dated June 3, 2005, Dr. Delamarter indicated that, based on the employee’s medical reports, x-rays, and MRIs,  the employee is a good candidate for disc replacement at L4-5 and L5-S1.
  He cautioned that a fusion would cause stiffness and adjacent-level disc degeneration, but that artificial disc would give a normal range of motion.
 

On November 4, 2005, Dr. Davidhizar reported the employee had undergone the lumbar decompression treatments, but had little improvement in his symptoms.
  He referred the employee to Dr. Peterson for a second opinion concerning treatment.
  On January 24, 2006, Dr. Peterson reported that a January 11, 2006 MRI revealed L4-5 disc herniation on the left and advanced degeneration L4-5 and L5-S1, with normal discs above.
  Because of his young age and his normal discs above, Dr. Peterson indicated he would be a reasonable candidate for two-level disc replacement surgery, as a compassionate exemption or through the FDA protocol.
 In the alternative, Dr. Peterson indicated a two-level fusion could be considered.

On January 17, 2006, Dr. Davidhizar recommended the employee daily hot tub use, a recliner, and a wood-splitter.
  On March 29, 2006, Dr. Davidhizar prescribed a home gym for the employee.

At the employer’s request, on January 27, 2006, Dr. Bald reviewed the medical records since the May 5, 2005 hearing.
  He reported the lumbar decompression treatments had proven ineffective.  He indicated the employee’s symptoms were arising from the lumbar area, an area unaffected by the employee’s November 9, 1999 work injury.

The employee filed a Workers’ Compensation Claim dated December 8, 2005.  The issues of that claim were clarified in a prehearing conference on February 6, 2006 as: compensability of the low back condition; prescriptions for hot tub, queen size bed, log splitter, recliner, and toilet riser; authorization for disc replacement surgery and associated expenses; and reimbursement of costs related to his May 5, 2005 hearing.
  Based on Dr. Bald’s report and May 5, 2005 hearing testimony, the employer filed a Controversion Notice
 and an Answer,
 both dated January 11, 2006.  In the prehearing conference on  February 6, 2006, the parties agreed to hear the employee’s claim on April 27, 2006.

The employer filed an Affidavit of Debra Karth, dated April 14, 2006, in which Ms. Karth, an employee of the employer’s counsel affied that she had contacted the Land’s End Resort in Homer.
  She reported the resort made a hot tub available to the public for $8.00 per hour, and also provided a sauna and wave pool.

At the hearing on April 27, 2006, Dr. Davidhizar testified that the employee’s decompression therapy helped a little, but he could not consider it successful.  He testified that the non-invasive treatment provided by him and other physicians had provided some relief, but not enough to allow the employee to return to his work.  Consequently, he had referred the employee to Dr. Peterson, who referred the employee to Dr. Delamarter for an evaluation.
  He testified he recommends a hot tub, toilet riser, gym equipment, log splitter, and recliner as conservative care devices to ease the employee’s back, and to relieve pain enough to assist him with his sleeping.  He testified the home gym is really for the employee to recondition himself after his surgery, not now.  Although he was not treating the employee at the time of his injury, he noted the employee was largely without substantial back pains prior to the injury, and suffered extensive, widespread, and persisting pains after the injury.  In his judgment, the employee’s back problems since the injury, including his present low back condition, are at least partially the result of the work injury.  Although his file does contain medical records concerning the employee’s treatment before the employee came under his care, Dr. Davidhizar testified his opinions are based on his own treatment of the employee.  He testified he is not certain whether the disc replacement surgery would be good for the employee.

At the hearing, Dr. Bald testified that when he examined the employee the first two times, in May and October 2000, the employee presented no lower lumbar symptoms.  He testified the employee first had low back complaints during his third examination, in February 2001.  He testified the employee’s range of motion measurements were essentially normal in the first two examinations, but in the February 2001 examination, the employee showed an abnormal impairment in his range of motion.  Dr. Bald attributed this to either a new injury, or to the natural progression of the employee’s degenerative lumber disc disease.  He testified the Center for Medicaid Studies (“CMS”) preliminary memo on artificial disc surgery found counterindications for posterior facet joint disease and for multi-level degenerative processes.  He testified the various devices prescribed by Dr, Davidhizar are for the lumber condition, which is not work-related.  When questioned about the employee’s deposition testimony concerning running a trap line with a snow machine in the winter of 2000-2001,
 Dr. Bald testified that kind of activity could have produced the employee’s lumbar condition and symptoms.

. . . .

In our May 22, 2006 decision, we directed:

ORDER
1.
The employee’s lumbar spine condition and symptoms are compensable under the Alaska Workers’ Compensation Act.  The employee is entitled to medical benefits under AS 23.30.095(a) for the treatment of his lumbar spine.

2.
Workers' Compensation Officer Stuller shall schedule an SIME[
] with Dr. Bloom, pending his acceptance, or with another physician selected by Ms. Stuller, in accord with the procedure in 8 AAC 45.092(h). 

2.
An SIME shall be conducted regarding the reasonableness and necessity of artificial disc replacement surgery, and concerning the reasonableness and necessity of the prescriptions for a hot tub, toilet riser, gym equipment, log splitter, and recliner as conservative care devices, and any other dispute determined by Workers' Compensation Officer Stuller to be necessary or appropriate to resolve the disputed issues of this claim.   

3.
The parties shall proceed with the SIME in accord with the process outlined in 8 AAC 45.092(h). 

4.
We retain jurisdiction over the employee's claim, including legal costs, pending receipt of the SIME report.  

The employer filed a Controversion Notice, dated August 1, 2006.  Among other things, the Controversion Notice denied hut tub use, and related transportation costs, exceeding the continuing and multiple treatment frequency guidelines of AS 23.30.095(c) and 8 AAC 45.082(f).

Because of a conflict, the Board Designee substituted orthopedic surgeon Sanford Lazar, M.D., as the SIME physician for Dr. Bloom.  At our request, Dr Lazar examined the employee on August 18, 2006.  In his report, Dr. Lazar indicated disk replacement surgery is becoming more and more accepted in the orthopedic community, and that it would be reasonable for the employee to consult with Dr. Delamarter to evaluate him for possible surgery.
  Dr. Lazar also indicated that hot tub use and a log splitter would be reasonable and necessary for his back condition.
  He regarded the proposed recliner and queen-sized bed as personal items for comfort, but not medically necessitated.
  He believed a toilet riser would be used in relation to his leg operation, and not related to his work injury.
  Dr. Lazar indicated that, after the employee concluded surgery, a vigorous home exercise program would be useful, but that little in the way of gym equipment would be needed, and he recommended waiting until after surgery to decide on what equipment might be useful.

Dr. Lazar responded to follow-up questions from the employer in a letter on November 14, 2006, reiterating his opinions concerning a hot tub, a specialized bed, and gym equipment.
  He indicated it is impossible to prescribe a specific frequency of hot tub use for the employee to control his low back pain symptoms, but that it should be used as needed.
  

On November 16, 2006, the employer filed a Petition to Change Venue, requesting to change the venue of the employee’s claim to Anchorage, which was opposed by the employee.  In our interlocutory decision, AWCB Decision No. 07-0018 (January 31, 2007), based on the balanced interests of the parties, witnesses, and Board, we denied the venue change.

A hearing was set for March 1, 2007, concerning the employee’s claims for various types of mileage reimbursement, hearing-related travel costs, fax costs, telephone expenses, and medically-necessary equipment.  At the hearing on March 1, 2007, the employee testified that the employer has approved his disc replacement surgery, but he has not yet scheduled it.  He is now considering acupuncture.  He testified he drove 1,100 miles for the May 5, 2005 hearing, and spent $270.00 on room and board.  He testified he drove 1,196 miles for the April 27, 2006 hearing, and spent $128.00 on room and board.  He asserted he prevailed in both hearings, and the combined mileage reimbursement should have been approximately $945.00.  He testified he asked for airfare from the employer before the hearings, but the request was denied, so he could not afford to fly.  He testified his up-front, out-of-pocket gasoline, food and lodging costs were lower than airline tickets, food, and lodging.  He agreed the employer has paid all but $398.00 for his combined costs, but argued he is entitled to an award of the remaining disputed amount.

The employee testified a hot tub had been prescribed for him since October 21, 2005, and he arranged to use a friend’s tub at about 3.5 miles’ distance.  He testified the employer disputed the frequency of his use of the tub, and only paid mileage according to the regulatory limited frequency for the period from February 22, 2006 to April 19, 2006.  He testified $309.40 in mileage remains in dispute, and argued it should be awarded.  He testified his friend has moved out of town for the year, and he is no longer able to use that hot tub.

The employee testified the employer arranged for mail order of his medications to his home, but for the first three shipments, the delivery was to his mailbox (three to four miles away) and not to his home.  He testified this has now been straightened out, but that he should be awarded the mileage cost for his trips to his mailbox on the days he picked up medications.

The employee testified he telephoned the insurer repeatedly, and sent a number of faxes.  He testified the fax charges were less than $5.00.  He argued these phone and fax costs should be regarded as medically-related, and awarded.

The employee testified the employer has provided a log splitter, but he argued we should award interest on the delay in his receiving the device.  He additionally argued his physician had recommended a toilet riser, a reclining chair, and a queen-size bed, and that these are all related to his work injury.  He argued we should award those items.  He testified he did not yet know what gym equipment he would need after his surgery.

He testified that some time ago, the employer had provided a Conair Thermal Bath Spa device to place in his bath tub, but the device did not actually perform in a way that was helpful.  He testified that on November 16, 2006, Dr. Davidhizar specifically prescribed the use of a hot tub for four to six months.  He testified the employer continues to deny this based on the lack of a frequency plan, despite Dr. Lazar’s opinion that a frequency plan is not possible or appropriate for use of the tub.  He argued it is inconsistent for the employer to provide pain medication to control his symptoms, but to deny the tub prescribed for the same purpose.  He argued he is entitled to the prescribed tub under his 2001 C&R, and that we should award it. 

At the hearing, Vice President of the insurer’s Claims Department, Mary Moran, testified the employer paid $901.17 to the employee for his travel costs to the two hearings in a check dated September 16, 2006, even though we had not awarded the payment.  She testified the amount was based on airline ticket costs and her own room and board costs for the two hearings.   Ms. Moran testified the employer paid for 31 trips for hot tub use, according to the treatment frequency guidelines.  Following the state vehicle reimbursement guidelines, it paid the employee $79.99.

Ms. Moran testified the employee’s hot tub prescription did not explain why it was medically necessary.  She testified it purchased the employee the Conair device instead, when Dr. Davidhizar approved the device in a letter.
  She testified the employer subsequently researched the rental of a hot tub in South Central Alaska for the employee’s home in Clam Gulch, but no dealers would agree to it.  Ms. Moran testified the employer has paid for all 66 procedures undertaken by the employee, and it has pre-approved the disc replacement surgery claimed by the employee.  She testified the employer disputes the employee’s entitlement to a toilet riser, a recliner chair, a bed, and a hot tub.

At the hearing, the employer argued the employee is obligated to come forward with a treatment plan for the hot tub use if he intends to use one more than the statutory and regulatory guideline treatments already provided.  It argued it paid the employee reasonable amounts for both hearings, and the amount of time he chose to spend traveling and staying in Fairbanks was not reasonable.  It also argued the employee did not prevail in the May 5, 2005 hearing, so no reimbursement was due for that hearing, and the employee has actually been overpaid.  It argued the toilet riser, recliner, and bed were rejected by the SIME physician, and the preponderance of the medical evidence indicates those are not reasonable or necessary.  It argued the employee has provided no telephone bills for reimbursement.  It argued the insurer provides an “800” toll-free number, so it should not have to pay telephone costs, in any event.  It argued that faxes are not reimbursable under our regulations.  The employer argued the employee should not be paid transportation costs for trips to his mailbox, because that is an activity regularly undertaken in any event, and not as a result of his work injury.

At the hearing, the employer again requested a change of venue.  It argued that on the whole, Anchorage would be more convenient and economical than Fairbanks.  The employee argued against the new request for a change of venue.  He argued he wanted the venue to remain in Fairbanks where the staff and Board are familiar with his case, and he asserted the venue is working out, as a practical matter.

In our March 21, 2007 decision, we ordered:

ORDER
1.
The employee is entitled to the reasonable and necessary use of a hot tub as recommended by Drs. Davidhizar and Lazar, under AS 23.30.095(a).  We retain jurisdiction, under AS 23.30.130, over this issue if practical disputes arise.

2.
The employee’s claim for a toilet riser seat, a reclining chair, or a queen-sized bed, under AS 23.30.095(a), is denied and dismissed.

3.
The employer shall pay the employee $398.00 in additional travel costs related to the May 5, 2005, and April 27, 2006 hearings, under AS 23.30.145(b).

4.
The employee’s claim for unspecified  telephone and fax charges, and for transportation to his mailbox, are denied and dismissed, under AS 23.30.095(a) and AS 23.30.145(b).

5.
The employer shall pay the employee an additional $309.40 in transportation reimbursement, under 8 AAC 45.082(d) and 8 AAC 45.084, for the period February 22, 2006 through April 19, 2006, for the use of the hot tub. 

6.
The employer shall pay the employee interest, under AS 23.30.155(p), on the cost of the log splitter provided to the employee, from January 17, 2006, through the date the device was provided to him.

7.
The employer's petition to change the venue of this case from Fairbanks to Anchorage under 8 AAC 45.072 is denied and dismissed.  The venue remains in Fairbanks.

8.
We encourage the parties to consider a limited settlement conference with one of the Workers’ Compensation Division Hearing Officers, concerning incidental, continuing, local medical-related travel, and concerning various assistive and adaptive devices, in accord with the terms of this decision.

The parties appealed our March 21, 2007 decision to the Alaska Workers’ Compensation Appeals Commission (“AWCAC”).  The AWACAC issued a decision on February 4, 2008, affirming our decision and order, except the award of interest for purchase of the log splitter and certain travel expenses related to the employee’s hearings.

The employer filed a Controversion Notice on November 23, 2007, denying a hot tub purchase, gym equipment, formal aquatic therapy, spine surgery, and certain travel benefits, based on an October 16, 2007 EME report by John Swanson, M.D.
  

At the request of the employer, Dr. Swanson examined the employee on October 16, 2007.  In his report to the employer, Dr. Swanson indicated the employee’s back problems were congentital and degenerative, pre-existing his work injury.
  He asserted the employee’s lumbar and thoracic back strains from his 1999 work injury had long been stable, without permanent impairment.
  He also asserted the employee suffered inter alia, a history of depression, panic attacks, somatic focus, physical and possible psychological dependence to narcotic pain medications, and evidence of symptom magnification with probable secondary gain.
  Dr. Swanson did not feel a hot tub is reasonable or necessary treatment, indicating that there is no objective evidence in controlled trials that shows hot tubs more beneficial than placebos.
  He also did not feel that gym equipment was reasonable or necessary because no objective evidence in controlled trials shows any specific gym equipment is beneficial in treating low back pain.
  He recommended a home exercise program using Thera-Band tubing, Williams exercise, pelvic tilt, McKenzie exercises, which are just as effective as using gym equipment.
  If the employee were to undergo aquatherapy, unsupervised use of a community pool would be adequate.
  Based on  a letter from the employer’s counsel describing the employee’s testimony concerning participation in the construction of two homes, in court proceedings unrelated to his claim, Dr. Swanson indicated these activities exceed what the employee described being able to do in the examination.
  Dr. Swanson felt that the employee should undergo psychiatric evaluation and behavior modification, rather than disc replacement surgery.
  He also indicated that the employee’s back complaints are diffuse, while the disc replacement surgery would be directed to only specific locations.
  He also cautioned that the long term effectiveness and resistance to wear of replacement discs is unknown.
  Dr. Swanson indicated that, if the employee should undergo disc replacement surgery in California, a coach class ticket would serve as well as first class and he would not need to be accompanied by his wife.

On February 13, 2008, at the request of the employer, Dr. Swanson reviewed some additional medical records and surreptitious investigation materials, including videos, concerning the employee.  Dr. Swanson noted the photos and video did not provide a very clear image of who was performing the work.  In his report to the employer, Dr. Swanson reported the surveillance materials showed an individual who was cutting and carrying rounds of logs, driving a backhoe, using a chainsaw while bending from the waist, plowing snow, throwing branches on a bonfire, activities far beyond those reported by the employee.  He also indicated the investigator reported signs in Kasiloff Mercantile for firewood being sold by “Kenny,” from Clam Gulch.
  Dr. Swanson concluded this information indicated probable malingering by the employee.
  Dr. Swanson indicated the employee needed no additional evaluation or treatment for his 1999 work injury.
  

The employer filed 66 pages of investigation reports and attachments concerning the employee by investigator Thom Hibpshman, on March 18, 2008.  On the same day, the employer filed records and transcripts from several proceedings from the Kenai District Court, including a suit by the employee for wages related to his work on a house-raising project from November 20, 2005 through December 15, 2005.  The employer additionally filed two DVDs of surreptitiously taken videos, one edited and one unedited.

In a prehearing conference on February 13, 2008, the parties discussed an additional SIME evaluation of the employee.  In the Prehearing Conference Summary, the Board Designee indicated the parties agreed to the SIME and ordered them to gather medical records into binders in preparation for the SIME.
  The employer prepared an SIME Request form, noting numerous differences of opinion regarding appropriate treatment for the employee between Dr. Swanson and Dr. Davidhizar, Dr. Delamarter, and Frontier Therapy Services.  

Based on Dr. Swanson’s reports, the employer issued a Controversion Notice dated May 6, 2008, denying all benefits.  In the Controversion Notice, the employer indicated the Board had reserved jurisdiction to resolve disputes concerning the use of a hot tub, and that the controversion was being made to bring the issue to the Board.
  

In a prehearing conference on May 12, 2008, the employee disputed the need or appropriateness of an additional SIME.  He also disputed whether the investigation materials or Dr. Swanson’s reports should be provided to an SIME physician.
  The Board Designee set these two issues for hearing on June 5, 2008.

At the hearing on June 8, 2008, the employee testified the person the investigator reported and videoed cutting and carrying logs was his brother, not himself.  He testified he designed his mother’s house, but the heavy lifting and physical work was done by his brothers and a friend.  He testified his work on a sawmill and in lifting a house, was in concert with a brother, and the brother was doing the heavy work.  He testified he did not cut and sell firewood commercially, but that the signs in the Kasiloff Mercantile store were for firewood being sold by Kenny Bouton.

Dr. Davidhizar testified an MRI of the employee’s spine on November 12, 2007, showed improvement of the employee’s disc at L5-S1.  He testified the employee’s back has not worsened during the time he was working, but responded well to exercise and conditioning.  He testified consistently with his earlier opinions concerning the appropriateness of the employee undergoing various types of physical therapy, exercises, and use of a hot tub.  Dr. Davidhizar testified he prefers conservative medical treatment for the employee, and believes he could return to sedentary work with conservative care.  However, if the employee intends to return to heavy work, he may need the surgery.  He indicated another SIME might be useful to determine if surgery is still reasonable.  

Lynda Monzulla testified she is the employee’s mother.  She testified her son Terry was who did the physical labor building her house, though the employee did the designing and plan work.

Terry Monzulla testified that he did the heavy work, not the employee, in the building of their mother’s house, the work on the saw mill, and in the cutting and carrying of firewood for the use of their family.  Eric Hines, and friend of the family testified consistently with Terry Monzulla.  As the employee was preparing to call Kenny Bouton to testify that the firewood sales business was his, the employer stipulated that the telephone numbers on the firewood signs were not the employee’s, and the employee agreed not to call Mr. Bouton.  

The employee testified the employer has not provided the treatment recommended by Dr. Lazar in his SIME report.  He argued he has been waiting five years for his surgery, and should not be delayed yet again.  He argued the questions for an additional SIME would be the same as those addressed in the first one.  He argued that the employer should not be permitted to ignore the first SIME, and seek a second one.  He argued investigator Hipschman obtained information illegally, presented irrelevant information about his family members, and that much of his report is in error.  He argued Dr. Swanson’s reports were based on faulty investigation reports, and erroneous.  He argued that the investigation materials and Dr. Swanson’s reports should not be submitted to an SIME physician, in any event.

The employer argued there are significant dispute between Dr. Swanson and Dr. Davidhizar concerning the reasonable and necessary medical treatment for the employee.  It argued an SIME report would assist us in resolving these various disputes, and that we should order the evaluation under AS 23.30.095(k).  It argued the opinions of Dr. Swanson are based on the investigator’s reports, and those investigations must be sent to the SIME physician to enable him or her to render an informed opinion.  It argued that if we do not submit the investigation materials, it will depose the SIME physician, provide the report, and question the physician about the evidence uncovered in the investigation.
 

In our June 11, 2008 interlocutory decision, we found:

We find the record contains conflicting opinions between the employee’s physicians, Drs. Davidhizar and Delamarter, and the employer’s physicians, Dr.  Swanson and Dr. Bald, concerning the reasonableness and necessity of a variety of conservative care therapies, as well as concerning disc replacement surgery at L4-5 and L5-S1....

We find the issues concerning the possible disc replacement surgery are medically complex.  We find that the conflicting opinions are significant.  We find that determining whether artificial disc replacement surgery is still reasonable and necessary is essential to determining the rights of the parties.
  Consequently, we will order an examination concerning this issue, under AS 23.30.095(k) and AS 23.30.110(g).  We will also direct our Board Designee to submit questions to the SIME physician concerning possible arrangements necessary for travel for this surgery, if it takes place, and follow-up care and treatment that may be necessary following the surgery.

An SIME must be performed by a physician on our list, unless we find our list does not include an impartial physician with the specialized training, qualifications, or experience needed.
  Although we found Dr. Lazar’s report very useful, his term on the list has expired.  We find a physician trained in orthopedic surgery would still be suited to perform this examination of the employee’s records.  We find our list has an orthopedic physician, Fred Blackwell, M.D., who is qualified to serve this role. 

. . . .  

However, we have long considered surreptitiously obtained investigation materials and videos as material prepared for partisan litigation, and not the sort of medical record a physician would normally look at in an actual evaluation for treatment, and generally not submitted them to SIME physicians.  In Aikens v. Browning Timber,
 we observed:
. . . Determining the weight accorded evidence lies entirely within our province.
  We decide such issues after reviewing the proferred evidence and affording each side an opportunity to be heard.
  Therefore, we conclude we should not permit the SIME physician to consider the surveillance videos without conducting an evidentiary hearing to determine their probative value.  To do so would constitute an abdication of our statutory duty and a denial of the parties' due process rights.  Accordingly, we find we should exclude the surveillance videos from consideration by the SIME physician.

Accordingly, we will instruct the Board Designee not to send the investigation materials to Dr. Blackwell for the SIME.
  

In our June 11, 2008 decision, we directed:

ORDER
1.
Workers' Compensation Officer Melody Kokrine shall schedule an SIME with Dr. Blackwell, pending his acceptance, or with another physician selected by Ms. Kokrine, in accord with the procedure in 8 AAC 45.092(h). 

2.
An SIME shall be conducted regarding the reasonableness and necessity of artificial disc replacement surgery, and concerning possible arrangements necessary for travel for this surgery, if it takes place, and follow-up care and treatment that may be necessary following the surgery.

3.
The Board Designee should not send the surreptitious investigation videos or investigation report to Dr. Blackwell for the SIME.  However, the Board Designee may send a copy of this decision to the SIME physician, and notify him that the investigation materials will be provided to him, if in his judgment, he needs to review those materials.

4.
The parties shall proceed with the SIME in accord with the process outlined in 8 AAC 45.092(h). 

5.
We retain jurisdiction over the employee's claim, pending receipt of the SIME report.
  

In a letter dated June 24, 2008, the employee requested that we reconsider our June 11, 2008 decision and order, cancel the SIME, and permit him to undergo disc replacement surgery.
  The employee reiterated his arguments from the June 5, 2008 hearing.
  He asserted Dr. Lazar’s SIME addressed all the disputed issues in his claim, and argued the employer should not be able to challenge the compensability of his back surgery at this point.
  He argued the employer has resisted his treatment without any real basis.  The employee noted that in the hearing, Dr. Davidhizer had recommended either that the employee undergo another SIME, or be re-evaluated by Dr. Delamarter.
  The employee appended an unsigned letter from Dr. Delamarter, dated June 19, 2008, in which the physician indicated he had reviewed the employee’s CAT scan and MRI, and concluded the employee is a good candidate for artificial disc replacement surgery at L4-5 and an anterior interbody fusion at L5-S1, as a result of a pars fracture defect.
  We treated the employee’s June 24, 2008 letter as a Petition for Reconsideration, and considered his request when we next met, June 26, 2008.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:

(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . .

In response to the employee’s petition, we have examined the written record of this case, the hearing testimony, the employee’s letter and attachment, and our decision and order.  We find that the arguments raised by the employee were fully considered in our June 11, 2008 decision.  The new letter from Dr. Delamarter
 re-iterates his opinion, and essentially reinforces our finding of a conflict of opinion between the employee’s and employer’s physicians.  We find that the record reflects significant differences of medical opinion, and that our determinations will be assisted by an SIME, as ordered on June 11, 2008.  Accordingly, we will deny reconsideration of that order under AS 44.62.540.

ORDER
1.
Under AS 44.62.540, we decline to reconsider our June 11, 2008 decision and order, AWCB Decision No. 08-0107, in which we ordered a Second Independent Medical Evaluation of the employee.  The employee’s Petition for Reconsideration is denied and dismissed.

2.
AWCB Decision No. 08-0107 (June 11, 2008) remains in effect.

Dated at Fairbanks, Alaska this 2nd day of July, 2008.





ALASKA WORKERS' COMPENSATION BOARD



/s/ William Walters



William Walters,  Designated Chairman


/s/ Damian Thomas                        

Damian J. Thomas, Member

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order on Reconsideration in the matter of KENNETH L. MONZULLA employee / respondent; v. VOORHEES CONCRETE CUTTING, employer; ALASKA NATIONAL INSURANCE CO., insurer / petitioners; Case No. 199922832; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on July 2, 2008.






Laurel K. Andrews, Admin. Clerk III
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� Report of Occupational Injury or Illness, dated November 9, 1999.


� Dr. Blais medical report, November 9, 1999.


� Id.


� Willow Physical Therapy 


� Magnetic resonance imaging study.


� Dr. Hattan X-ray report, January 25, 2000.


� Dr. Blais medical report, March 31, 2000.


� Dr. Blais letter to “Workers’ Comp Orthopedic Surgeon,” dated May 11, 2000.


� Compensation Report, September 1, 2000.


� An employer's medical examination ("EME") under AS 23.30.095(e).


� Dr. Bald EME report, May 13, 2000.


� Id.


� Dr. Cobden medical report, June 12, 2000.


� Dr. Harrington medical report, July 11, 2000.


� Douglas Cluff letter to Dr. Cobden, dated June 29, 2000.


� Id.


� Dr. Bald EME report, October 2, 2000, at 7.


� Id. at 6.


� Id. at 7.


� Dr. Cobden medical report, October 25, 2000.


� Dr. Stinson medical report, December 27, 2000.  We note Dr. Stinson indicated the employee’s lumbar symptoms arose in the work injury, and were reflected in both the medical reports from the time of the injury and by the history provided by the employee.


� Dr. Stinson operative note, January 16, 2001.


� Intradiscal electrothermal therapy.


� Dr. Stinson medical report, January 17, 2001.


� Dr. Bald EME report, February 6, 2001, at 9.


� Id.


� Id. at 11.


� Dr. Stinson Operative Note, January 16, 2001.


� Dr. Bloom SIME report, May 15, 2001, at 21.


� Id. at 20-21.


� Dr, Stinson medical report, August 22, 2001.


� Dr. Cobden medical report, August 29, 2001.


� Dr. Stinson, medical report, August 28, 2003.


� Dr. Peterson medical report, September 25, 2003.


� Id.


� Dr. Davidhizar medical report, January 23, 2003.


� See, e.g., Dr. Davidhizar medical report, February 16, 2005.


� Dr. Davidhizar medical report, April 16, 2003.


� Dr. Davidhizar medical report, April 22, 2004; and Val Christensen, M.D., MRI report, December 7, 2004.


� Dr. Davidhizar medical report, January 7, 2005.


� Id.


� Dr. McVee MRI reports, January 3, 2002 and September 27, 2003. 


� Dr. McVee MRI reports, September 27, 2003.


� Dr. Taylor medical report, October 10, 2003.


� Id.


� Workers’ Compensation Claim, dated January 10, 2005.


� Answer, dated January 26, 2005.


� Prehearing Conference Summary, dated March 8, 2005.


� AWCB Decision No. 05-0137.


� AWCB Decision No. 06-0128 (May 22, 2006), at 2-13.


� AWCB Decision No. 05-0167 (June 16, 2006) at 9.


� Dr. Delamarter letter, filed April 7, 2006.


� Id.


� Dr. Davidhizar medical report, November 4, 2005.


� Id.


� Dr. Peterson medical report, January 24, 2006.


� Id.


� Id.


� Dr. Davidhizar medical report, February 17, 2006.


� Dr. Davidhizar prescription, March 29, 2006.


� Dr. Bald EME report, January 27, 2006.


� Prehearing Conference Summary, February 6, 2006.


� Filed on January 14, 2006.


� Filed on January 17, 2006.


� Prehearing Conference Summary, February 6, 2006.


� Affidavit filed April 27, 2006.


� Id.


� See Dr. Peterson letter of referral to Dr. Delamarter, April 3, 2006.


� See Employee dep., at 16-17.


� “Second independent medical evaluation,” under AS 23.30.095(k).


� Contoversion Notice filed August 7, 2006.


� Dr. Lazar SIME report, August 18, 2006, at 28.


� Id.


� Id. at 29.


� Id.


� Id.


� Dr. Lazar letter to Joe Cooper, Esq., November 14, 2006, at 1-2.


� Id. at 1.


� Dr. Davidhizar letter to Joe Cooper, Esq., November 4, 2005.


� AWCAC Decision No. 068 (February 4, 2008.


� Controversion Notice, dated November 21, 2007.


� Dr. Swanson EME report, October 16, 2007.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Dr. Swanson EME report, February 13, 2008.


� Id.


� Id.


� Prehearing Conference Summary, February 13, 2008.


� Controversion Notice, dated May 6, 2008.


� Prehearing Conference Summary, May 12, 2008.


� Id.


� AWCB Decision No. 08-0107 (June 11, 2008) at 2-16.


� AS 23.30.135(a).


� 8 AAC 45.092(f).


� AWCB Decision No. 95-0310 (November 13, 1995) at 3-4


 �AS 23.30.�PRIVATE ��122 provides in part: "�tc  \l 1 "122 provides in part\: \""�The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness's testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions." 


� AS 23.30.110(d) provides: "At the hearing the claimant and the employer may each present evidence in respect to the claim and may be represented by any person authorized in writing for that purpose."


� AWCB Decision No. 08-0107 at 16-17, 19.


� Id. at 20.


� Mr. Monzulla letter, filed on June 26, 2008.


� Id. 


� Id. 


� Id. 


� Dr. Delamarter letter to Mr. Monzulla, dated June 19, 2008.


� We make no finding here about the admissibility and weight of the unsigned letter from Dr. Delamarter.





17

