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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	MARIA BAI, 

                                                   Employee, 

                                                     Applicant,

                                                   v. 

CHONG M. LAPOINT 

dba CHONGS CUSTOM TAYLOR SHOP 

(Uninsured)

                                                 Employer,

                                                   Defendant.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  200709883
AWCB Decision No. 08-0132  

Filed with AWCB Fairbanks, Alaska

on July 16, 2008


The Alaska Workers’ Compensation Board (Board) heard the employee’s claim for workers’ compensation benefits on February 14, 2008 at Fairbanks, Alaska.  The employee was represented by her son, Jonathan No. The uninsured employer represented herself, with assistance of her spouse, Darrell Lapoint.  

After the hearing, the employee filed an additional medical opinion from the Tri-Valley Community Center, in support of her claim. As the employee was not represented by an attorney, and the medical opinion was directly relevant to the issues heard at hearing, we reopened the record and invited any additional or rebuttal comments, opinions or evidence from the employer. The employer responded that she believed additional responsive evidence was not needed, so we cancelled the scheduled post-hearing conference and closed the record when we met and deliberated on June 17, 2008


ISSUES
Whether the employee developed asthma or otherwise developed an allergic reaction at work, and whether her work is a substantial factor in her continuing condition and treatment?

SUMMARY OF THE EVIDENCE
The employee was hired to work for the employer as a seamstress in June 2005. The employee does not speak English fluently, but submitted written statements and testified consistently with the statements, through her son as an interpreter. On July 10, 2007, the employee wrote, in part, as follows:

. . . I have been working at Chong's Tailor Shop since June 19th 2005 to April 2007 very healthy. But during December of 2006 with the arrival of thousands of troops from Iraq, the workload at the alteration shop had doubled. I was required to do 40 hours worth of work in just mere 28 hours. And it was during this period in which my health began to deteriorate. In April of 2007, my asthma just got worse with symptoms such as lightheadedness, fatigue, insomnia, and difficulty breathing. So in May of 2007, I went to the clinic. I took the prescription medication, but because of the heavy workload, I was not able to recover. In June, my condition was so bad I was required to work one hour, and rest one hour. On June 20th, I had to go back to the clinic because my body couldn't take it anymore, and I was told from the clinic that I should not work at an alteration shop where I'm exposed to linen dust particles without improved ventilation. Therefore, I took the medical note that I received from the clinic and gave it to the owner. By then, they had already hired someone else. During my employment, I have never been paid for a day I was sick.

As you may have read, my employer states they do not have workers' compensation insurance at this moment. My employer says "I Just forgot about it" in a letter which they wrote to worker's compensation. As a business owner, it seems strange that they can so easily and conveniently forget to acquire something as serious as workers' compensation insurance, but remember the fact that I have helped my husband 1 year and 5 months ago do his job a few nights. Also, I was never paid for any days that I was sick or injured. And, they state that they have never been aware of my condition, but to turn on fans and the dehumidifier to help my condition, I believe there are too many inaccuracies on my employers' side of the story.

Last year, I asked my employer about vacation pay. I knew that everyone else at AAFES (PX) received vacation pay after one year of employment. Once I asked, they told me that they would cut my hours to 28 hours in order to not give me vacation pay. And told me that the time I had taken off from work because I was sick was my vacation. But now, working only 28 hour a week, the amount of work was the same as working 40 hours a week especially with the arrival of thousands and thousands of soldiers from Iraq.

The employer also submitted written statements, and testified consistently. In a June 27, 2007 statement, the employer wrote:

We do not believe this is a valid claim. There was no forewarning from her to us that her asthma was getting worse. I believe this is a condition she had prior to being hired. Since she never told us her condition was getting worse or what she thought the problem was, there was no way we could of tried to help. Since this is an AAFES Ft. Wainwright contract, we are operating where they have the alteration store already placed. If there was a ventilation problem we could have asked the contract manager to look into it. Again she never mentions anything until she came in on the 20th of June and handed my daughter a clinic paper, attached, and said she was not working anymore because of medical reasons. She then grabbed her belongings and left. In the clinic report it says or leads you to believe that with meds she would be able to manage her condition. Why didn't she try and get medication while working to help her condition? Also I haven't verified this but I understand at some time she also worked with her husband at night doing cleaning jobs. If so what kind of chemicals was she exposed to?

Thereafter, on August 12, 2007, the employer again wrote, in response to the employee’s statement above:

First, I am only a one person self employed individual who has a small shop in North Pole. In June of 2005 I was awarded the alteration contract at FT. Wainwright. This is an AAFES contract. I then hired Maria to work at the Ft. Wainwright alteration store. When I hired her I explained to her that this was a small business and she would be working for straight pay with no benefits. Maria agreed and totally understood this.

In regards to item #24c. She is stating her medical cost but there is no bill or proof

submitted.

In regards item #24a. Temporary Total Disability, 23 May to current (On the front of the form she states date of injury on 27 May). She worked 6 hours on 23 May and 5 hours 24 May. The next week, 29, 30, 31 she worked 28 hrs. The week of 4 - 9 June she worked 34.5 hrs. The next week, 11-16 June, she worked 27.5 hrs.

Then on 18 June she worked 4 hrs and left because she had family visiting. On 19 June she worked 3 hrs, again said she had family in town but she also told my daughter Becky that on 20 June she had a doctor's appointment at 1 pm and she won't be in. She did come in on the 20th around 12:30; she gave a note from the clinic to Becky and said give this to your mom. She then grabbed her stuff said something to Kim, the lady we had there training, and left. Prior to this . . . , Maria had not given any notice or concern that she was having problems.

To answer her first paragraph statement concerning item #36, Maria was paid for hours worked as stated above. The 19th of June was the last day she was on the clock and that was for 3 hrs. She was never back on the clock after that so did not get paid for any additional time as she puts it. As mentioned earlier she was working straight time with no benefits as she knew when hired so she did not get paid for any time off due to her saying she was sick or ill.

In the next paragraph concerning the knowledge of her asthma, I was not aware of her asthma and of it getting worse. She never came to me to explain that she was getting worse. She never expressed any concerns about the working environment. She said, "Why then did they go through the trouble of acquiring a fan and a dehumidifier to help my breathing". First of all, I brought the humidifier, not a dehumidifier, into the store during the whiter, around Nov or Dec, to provide some moisture. Second the fan wasn't brought into the store until the latter part of June or the beginning of July when we had that heat wave for a couple of weeks. Maria was already gone when the fan was brought in.

For her next paragraph concerning the work load, she was required to do 40 hrs of work in 28 hrs. I'm sorry but I don't know how that could be done. Yes, there was an increase in work when the troops came back from Iraq. But all she was required to do was her job, to sew patches, ranks, and repair/alterations. She was never pushed to do 40 hrs of work in 28 hrs.

As for her statement that we already hired someone else, she makes it sound like we had hired her replacement already; it had nothing to do with Maria leaving. I brought another lady in for training right around that time. I wanted someone else trained to work as needed. Maria also mentioned that she wanted to take off sometime in late June or early July. I told her no problem. But when she quit I had to place this individual in that position right away.

Then her statement that she was never paid for a sick day. As mentioned before, she work straight time with no benefits and she knew this.

In her last paragraph she said everyone else in AAFES received vacation pay. She is not an AAFES employee. However, she did ask about vacation pay and we paid her 1 week’s pay. Her statement saying we cut her hours in order not to give her vacation pay and the statement that the time she took off from work because she was sick was her vacation is totally false and ridiculous.

As mentioned above, after the initial hearing in this case, the employee presented the additional medical opinion from the Tri-Valley Community Center, in support of her claim. The statement, dated March 3, 2008, reads:

To Whom It May Concern:

This patient was seen in this clinic (by a practitioner who is no longer in the clinic) on 05/24/2007. She was diagnosed with asthma, and treatment was begun. However, as of the 20th of June; she was unable to work because of her asthma and was advised to quit her job. She apparently also was advised to change occupations on that date, as the dust and fibers in the air with her job as a seamstress were triggering uncontrolled asthma. The patient has not worked as a seamstress since then. She has continued on Advair and her asthma is much better controlled at this point. I am still adjusting the medication; however it appears that she will not have any difficulty working as a CMA in her new chosen field.

If you have further questions, please do not hesitate to contact me. 

Sincerely,

June Thomasson, PA-C

On June 15, 2008, the employer responded to our invitation to submit additional responsive evidence or testimony as follows:

At this time we feel that our presence is not needed at this hearing since we have made our point at all the previous hearings and our position has not changed.

To summarize: In the medical report dated 05/24/07, this was a condition she had symptoms and problems with in the past. While in Oregon - severe symptoms, in 2006 had symptoms about the same time, and again in 2007. For example: In May 2007 she was at work when I came in and notice she was not feeling good and her eyes were red. I ask her if she was ok, she stated: "I picked up my family at the airport and being there, around all the people gave me a reaction."

So as stated before, our position is there is no solid proof that working at the alteration shop is the cause of her condition when there are other conditions past and presents that could have contributed to it.

Her present letter says she's doing better with the use of Advair. In the medical notes on 05/24/07 it says she has used Advair in the past. Talking with a pharmacist, Advair is a medicine that should not be stopped. If she had not stopped taking Advair would we be going through all this?

As described in her June 15, 2008 letter, the employer presented at hearing a copy of a medical report dated May 24, 2007 which reflected the employee had a history of severe asthma symptoms, even before she moved to Alaska. Accordingly, the employer argues, the employee’s work for the employer was not a substantial factor in her ongoing condition, and her claim should be denied. According to the prehearing conference summary, the sole issue we are asked to decide at this time is the compensability of the employee’s claim.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
The Alaska Supreme Court has long recognized that employment which causes injury or which sufficiently aggravates, accelerates, or combines with a pre-existing condition to cause disability entitles an employee to compensation and benefits.  Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Liability may be imposed on an employer, however, only if the employment injury aggravated, accelerated, or combined with the pre-existing condition and was a "substantial factor" contributing to the ultimate disability.  United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).

AS 23.30.120(a) provides, in part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."  Continuing disability and need for medical benefits must also be presumed.  Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991); Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).

"Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the presumption of compensability attaches the burden of production shifts to the employer. Id. at 869.

To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'" Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 209, 210).  In DeYonge v. NANA/Marriott, 1 P.3d 90 (Alaska 2000), the Court explained that the employer must produce substantial evidence that either (1) non-work-related events alone caused the employee’s worsened condition, or (2) there was no possibility that the employee’s work caused the aggravation. “For the purposes of overcoming the presumption of compensability medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's injury or disability, without ruling out work related causes." Tolbert v. Alascom, Inc., 973 P.2d 603 (Alaska 1999). 

The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.

If the employer produces substantial evidence that the disability was not work-related, the presumption drops out, and the employee must prove all the elements of her claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

In this case, the employer disputes that the employee sustained an asthmatic reaction while working for the employer and that the employer must accept compensability of the claim as it relates to continuing treatment for her asthma. Nevertheless, based on our review of the record, we find the employee has established the preliminary link between her condition and her work for the employer, based upon her account of the events surrounding the development of her condition, and on PA-C June Thomasson’s letter stating that exposure to dust and fibers in the air with her job as a seamstress were triggering uncontrolled asthma. Based on the employee’s testimony and on the letter of PA-C Thomasson, we find the employee has established the presumption of compensability. 

To overcome the presumption, the employer primarily relies on medical reports reflecting that the employee had pre-existing asthmatic conditions. Nevertheless, based on our review of these reports, we find the employer has not successfully rebutted the presumption of compensability as to whether the employee’s condition was aggravated by her work for this employer, to the point she was required to stop working for the employer and pursue training in another line of work, as a certified medical assistant (CMA). 

Even if the presumption of compensability was rebutted, and the burden of proof shifted to the employee, based on our review of the record, we would find the employee has proven all elements of her claim by a preponderance of the evidence. Particularly, we rely on the letter of PA-C Thomasson, which reflects the employee was unable to continue working because of her asthmatic reaction at work, such that she was advised to quit her job. PA-C Thomasson also confirmed the employee’s testimony that she was advised to change occupations, in order to avoid the dust and fibers in the air with her job, which were triggering uncontrolled asthma.

Given our conclusion the employee has met any required burden of proof in this case, we find the employee has established a compensable work injury. As to the employee’s associated claim for benefits related to her allergic reaction at work, the parties are to privately resolve any disputes. In the event they are not able to resolve disputes, they shall present their calculations of benefits to the prehearing officer, and the Board will decide any remaining issues. We reserve jurisdiction to resolve disputes. 


ORDER
The employee’s claim for workers’ compensation benefits associated with her asthma and allergic reaction at work is found compensable. We reserve jurisdiction to resolve disputes as to any computation of associated benefits.

Dated at Fairbanks, Alaska this 16th day of July, 2008.







ALASKA WORKERS' COMPENSATION BOARD







/s/ Fred G. Brown                    






Fred Brown, Designated Chairman







/s/ Debra Norum                       






Debra Norum, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order on Reconsideration in the matter of MARIA BAI employee / applicant; v. CHONG M. LAPOINT dba CHONGS CUSTOM TAYLOR (Uninsured), employer; defendant; Case No. 200709883; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on July ___, 2008.






Laurel Andrews, Admin. Clerk III 

�








� Pursuant to AS 23.30.010(a), the work injury must be "the” substantial cause of the disability or need for treatment in order for the claim to be compensable.





� AS 23.30.080 imposes an additional presumption of liability on employers who have failed to insure, as follows:





 (b) In an action by an employee against an employer for personal injury sustained arising out of and in the course of the employment where the employer has failed to insure or to provide security as required by � HYPERLINK "http://www.legis.state.ak.us/cgi-bin/folioisa.dll/stattx07/query=%5bJUMP:'AS2330075'%5d/doc/%7b@1%7d?firsthit" �AS 23.30.075�, it is presumed that the injury to the employee was the first result growing out of the negligence of the employer and that the employer's negligence was the proximate cause of the injury; the burden of proof rests upon the employer to rebut this presumption of negligence.
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