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On June 10, 2008, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employer’s petition for an order of the Board allowing the employer to withhold up to 100% of any future installments of death benefits.  Katie Sarbacher, the employee’s beneficiary, appeared telephonically and represented herself (“beneficiary”).  Attorney Jeff Waller represented the employer and their insurer (“employer”).   At the hearing an oral directive was issued to the employee to contact a Workers’ Compensation Technician (“WCT”) for information on her rights under the Workers’ Compensation Act (“Act”). The autopsy report was received on June 11, 2008, and the record closed when we next met, on June 18, 2008.


ISSUES

1.  Shall we issue an order to allow the employer to withhold up to 100% for reimbursement of an asserted overpayment under AS 23.30.155(j)?

2. Under AS 23.30.135, shall we retain jurisdiction to address the nature of the $5,000.00 payment?


SUMMARY OF THE EVIDENCE
I.  Factual and Procedural History

The employee was working for the employer at a hospital in Fairbanks when he was killed after an apparent fall from a ladder on December 17, 2005.
  The employee was found at the base of a ladder at the hospital.
 The Report of Occupational Injury of Illness (“ROI”) filed with employer on December 20, 2005 stated only “[employee] was installing a pipe, unk[nown] what happened that caused death.  Autopsy being performed.”
  The employer controverted all benefits on January 6, 2006, stating the reason as “awaiting clarification as to cause of death from medical examiner” and “seeking documentation on dependency issues and income history.”
  The autopsy was completed on December 21, 2005, and the autopsy report showed the employee died from craniocerebral and cervical spine trauma due to a head first fall.
  The urine drug screen and blood volatile screen were negative.
  

The employer paid a lump sum death benefit of $5,000.00 on February 21, 2006, and also began paying the beneficiary, a minor, death benefits of $565.04 per week.
  The weekly death benefits continued until the beneficiary’s 19th birthday on August 10, 2007.  On September 10, 2007, the employer filed a controversion, as it had not yet received proof of the beneficiary’s enrollment in higher education, as she had told them she planned to do.
  Despite its controversion, the employer continued to pay benefits for the period from August 10, 2007 through November 3, 2007.  Thereafter, the employer filed another controversion on November 11, 2007, upon receiving a letter 
from the registrar at Chemeketa Community College confirming the beneficiary did not actually enroll at community college.
  In addition, the employer was informed on November 9, 2007, that the beneficiary did not enroll at the Academy of Hair Design as scheduled by a letter dated November 9, 2007.
  The employee did, however, participate in a residential chemical dependency program with Pacific Ridge, in Jefferson, Oregon, from November 2 through November 20, 2007.
   

II.  Testimony of the Employee

The beneficiary testified that during the period in which she did not go to school as she had planned, but nevertheless collected the death benefits, she was going through a bad time.  She testified when she went to rehab, the employer stopped paying her benefits.  She further testified she has a house and she is not working since she is going to school at Chemeketa Community College.  If the employer recoups the overpayment at 100%, she testified she will not be able to go to school.  The beneficiary explained she has been having a very difficult time since her father was killed on the job; that school is difficult for her; and that is the reason she is only taking one class.  She testified the class she took in January was a speech class, and she did go to class, but was just unable to pass the course.  She also testified she did well in school this last term and is taking a 3 hour class this summer, and planned to go full time in September.  She averred she was cooperating with Mr. Wilton and had signed the release Mr. Wilton sent to her.   She further testified she knew she had made a lot of mistakes, but she was doing a lot better now and did not want a foreclosure on her house.  

In addition, the beneficiary testified she did not notify the employer she was not attending community college as she was having a lot of problems after her father died when she was only 17 years old and had started using drugs, so she had not been talking to the employer.  She also testified she asked her grandmother to notify the employer when she went into rehab so that they would stop the benefits until she started school again in January.

Further, the beneficiary testified she received $849 every 14 days in death benefits and her expenses were a house payment of $1,260 per month and utility bills of around $250 per month.  She further testified she sold her car after the employer started reducing her benefits by 20%.  She testified her parents
 paid her tuition at the college.  She averred it will be a severe hardship for her if the employer is permitted to further reduce her benefits.  She testified she had tried to sell her house, but after six months it had not sold.  The beneficiary testified when the death benefits had been discontinued previously, her grandmother had assisted her financially, although this was difficult for her grandmother to do.  

Concerning her employment status, the beneficiary testified she tried to find work without success, as it was hard to find work in Salem, Oregon now.  In response to the employer’s remarks and questions concerning her part time status at school, the beneficiary testified she had asked whether there was a requirement she go to school full time, or if one class was all right, and she was told there was no requirement she attend school full time.
  She testified it had taken her some time to get her life back together after rehab, but she intended to go full time in the future to obtain a degree.  She testified she realized she had made a mistake and did not mind repaying the overpayment, but it would be a hardship to pay more than the 20%.

In response to the employer’s questions concerning whether she had other assistance available to help pay for her college, the beneficiary testified she would be able to petition her tribe, Grande Ronde, for assistance with tuition.  However, she also testified the tribe would not pay for certain types of school, such as massage therapy.  Finally, the beneficiary testified she did not understand why the employer wants to take it (the death benefits) all away, when the statute does not say how many classes you have to take.  

III.  Employer’s Arguments and Witness Testimony

The employer argued it paid death benefits to the beneficiary after she turned 19 years old on 
August 10, 2007, as she informed the employer she planned to attend Chemeketa Community College in Salem, Oregon during the fall 2007 semester. The employer contended the beneficiary’s failure to notify them that she had not enrolled in college, vocational or trade school constituted knowing misrepresentation of information to the employer for the purpose of receiving benefits.  The employer argued, in reliance upon Martin v. Silver Bay Logging, Inc.,
 a recoupment rate greater than 20% is appropriate where there is knowing misrepresentation for the purpose of obtaining benefits, as happened in the instant case.

Tom Wilton of Wilton Adjustment Service, the adjustor in the instant case, testified the benefits the beneficiary is receiving are the benefits paid to the child of a deceased employee.  He maintained that when the beneficiary reached her 19th birthday, in August of 2007, she was no longer eligible to receive death benefits unless she was pursuing higher education.  Therefore, he testified he contacted her about a month before her 19th birthday and asked her whether or not she intended to go to college.  He maintained she responded she intended to go to Chemeketa Community College in Salem, Oregon.  Mr. Wilton testified the employer continued to pay benefits to the beneficiary.  He further testified he learned from her family in November of 2007, that she was not in school, but in a rehabilitation program for either alcohol or drugs.  He contacted the community college, and learned she was not in fact enrolled there.  He maintained the beneficiary did not contact him to notify him she was not attending school.  He testified the employer discontinued benefits after discovering through its own investigations that she was not attending school.  The employer then filed a controversion and a petition to recoup the overpayment.  

Mr. Wilton averred he learned the beneficiary planned to go to school in January of 2008, and he explained to her the necessity of providing proof of her enrollment in school. He testified the employer resumed paying the death benefits after it received confirmation from the community college that she was enrolled, which was on February 24, 2008.  Thus, the employer paid her benefits from January 8, 2008 forward, but reduced the payments by 20%.  Mr. Wilton also testified the beneficiary attended school part time starting in January 2008, but he later learned she did not pass her class or classes.  He testified the beneficiary had told him she attended community college part time in the spring semester, from March to June, also taking one class, which she expected to pass.  Mr. Wilton testified the overpayment amounted to $7,442.09, and a balance of $5,096.23 as of June 10, 2008, yet to be paid, and it would take approximately one year to collect the overpayment at the current rate of 20%.

On closing, the employer argued the purpose of the statute was to assist the beneficiary to obtain a higher education and that the beneficiary was not using the benefits for that purpose.  The employer contended the beneficiary’s statement that she knew what she did was wrong was tantamount to a knowing misrepresentation.  The employer claimed to be sympathetic to the beneficiary’s current plight, that is, she was a 19 year old lady who had bought a condo, and had rent obligations and living expenses, but someone else was paying her tuition.  The employer maintained the beneficiary could easily have called the employer and told them she was not going to college, but chose not to do so for the purpose of receiving the death benefits.  The employer further argued the world is sometimes a harsh place, and we learn our lessons by paying for the things we do that are wrong. The employer contended the beneficiary’s efforts to find a job were not sincere, as there were always places, such as McDonald’s, that are hiring.  The employer argued the purpose of the statute was not so that a person could take one class, “milk the system,” and get a “bunch of money” to pay for their house.  The employer contended the beneficiary’s taking only one class showed the intent to misuse the benefits.  The employer further argued it should be allowed to recoup the overpayment in this case at a rate greater than 20% due to the knowing misrepresentation by the beneficiary concerning her attendance at college, in accord with the Board’s decision in Martin v. Silver Bay Logging (“Silver Bay Logging”).

The employer argued the beneficiary’s family members are paying for her education, and she is using the death benefits to pay for her house and her living expenses.  The employer did concede there is no requirement under the statute that the particular funds from the death benefits be used for college tuition or books or that the beneficiary attend school full time or that the first four years of higher education be consecutive.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.    Recoupment of Overpayment of Death Payments
AS 23.30.215 provides, in pertinent part:

(a) If the injury causes death, the compensation is known as a death benefit and is payable in the following amounts to or for the benefit of the following persons:

(1) reasonable and necessary funeral expenses not exceeding $5,000;


(2) if there is … a child or children of the deceased, the following percentages of the spendable weekly wages of the deceased:

….

(E) 100 percent for an only child when there is no widow or widower;

….

(5) $5,000 to a surviving widow or widower, or equally divided among surviving children of the deceased if there is no widow or widower.

AS 23.30.155(j) provides:

If an employer has made advance payments or overpayments of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due.  More than 20 percent of unpaid installments or installments of compensation due may be withheld from an employee only on approval of the board.

AS 23.30.395(8) provides, in relevant part:

“[C]hild…include[s] only persons who are under 19 years of age, persons who, though 19 years of age or over, are wholly dependent upon the deceased employee and incapable of self-support by reason of mental or physical disability, and persons of any age while they are attending the first four years of vocational school, trade school, or college, and persons of any age while they are attending high school;

AS 23.30.135(a) provides:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties.

AS 23.30.001 provides, in pertinent part:

It is the intent of the legislature that (1) this chapter be interpreted so as to ensure the quick, efficient fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter.

8 AAC 45.142 provides, in part:

(a) If compensation is not paid when due, interest must be paid at the rate established in …AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

(b) The employer shall pay the interest

…

(2) On late-paid death benefits to the …child…;


….

We find the beneficiary credible.
  We find her statements and answers to questions were honest and forthright.  We find, based on her testimony at hearing, that she has been having a difficult time since the loss of her father. In addition, we find she admitted to turning to the use of drugs as a result of this difficult time and also sought counseling for assistance with those difficulties.  We find she participated in a rehabilitation program in November of 2007, and then was able to enroll in community college in January 2008.  Further, we find her expressions of regret for not informing the employer she was not attending school in the fall of 2007 were genuine.  We find she asked her grandmother to notify the employer when she went into rehab so that the benefits could be stopped until she returned to school in January.   We find a family member did in fact notify Mr. Wilton the beneficiary was in rehab.  

We find the instant case distinguishable from the Board’s decision in Silver Bay Logging, on which the employer urges us to rely and find the beneficiary made knowing misrepresentations in order to obtain benefits.  In Silver Bay Logging, the employee was found to have been working while collecting temporary total disability (“TTD”) payments and misrepresenting his physical capacities, that is, going bowling and fishing while claiming he could not and did not do those activities.
  Some of these activities were discovered by a private investigator.  In the instant case, the beneficiary told the employer she intended to enroll in community college in the fall.  However, because of the problems she was suffering, at least in part due to the loss of her father at a young age, she got into difficulties with drug abuse.  We find her testimony credible that she did not talk to the employer for some time, but told her grandmother to call the employer to inform them of her entry into rehab.  Furthermore, she expressed regret the employer did not receive notice sooner.  We do not find the beneficiary’s failure to inform the employer she was not enrolled in school during the time she was having emotional and drug abuse problems to rise to the level of intentional misrepresentation.

We find the employer made arguments concerning the beneficiary’s lack of a job, going to school part time, reliance on her family members for her college tuition, and the potential availability of financial assistance from the Grande Ronde for educational expenses, both to show she was not using the death benefits in the manner intended by the statute and, presumably, to show she would be able to manage even if the employer recouped the alleged overpayment at 100%.  However, we do not find these arguments relevant or convincing.

Moreover, we find the beneficiary was incapable of self-support by reason of mental or physical disability within the meaning of AS 23.30.395(8), from her 19th birthday until she completed the rehabilitation program on November 20, 2007 and returned to school in January of 2008.  We find, based upon the beneficiary’s testimony, that she had a difficult time after the loss of her father and the ensuing drug abuse, which necessitated rehabilitation.  Because we find she was incapable of self-support from August 10, 2007 until she began school in January of 2008, we therefore find she was entitled to the death benefits during that time.  We therefore find there is no overpayment.  We shall order the employer to reimburse the beneficiary the amount that was withheld, with interest pursuant to 8 AAC 45.142. 
II.  Death Benefits Under AS 23.30.215(a)(1) & (5)
AS 23.30.135(a) provides:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties.

Under AS 23.30.135, we direct the employer to provide us information concerning whether $5,000.00 lump sum paid to the beneficiary on February 21, 2006  was for funeral expenses under AS 23.30.215(a)(1) or the lump sum death benefit under AS 23.30.215(a)(5).  In addition, we direct the employer to provide us information on the amount of the employee’s funeral expenses. We find further investigation and inquiry is necessary in order to protect the rights of all parties.  We shall order the employer to provide the above information within two weeks following the issuance of this decision and order. 

III. 
 Frivolous or Unfair Controversion

AS 23.30.135(a) provides:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties.

AS 23.30.155(o) provides:

The director shall promptly notify the division of insurance if the board determines that the employer's insurer has frivolously or unfairly controverted compensation due under this chapter.  After receiving notice from the director, the division of insurance shall determine if the insurer has committed an unfair claim settlement practice under AS 21.36.125.

Based on our review of the entire record, under our own motion, we consider the issue of the controversion of all benefits filed on January 6, 2006.  We find the employer controverted all benefits pending the autopsy report for clarification of the cause of death and documentation of dependency issues and income history.  We find the employer controverted all benefits without specific evidence and in conflict with the presumption of compensability.  

The Alaska Supreme Court’s decision in Harp v. Arco Alaska, Inc. (“Harp”),
 is instructive for the instant case.  In Harp, the employer timely controverted the employee’s TTD benefits.  The employee claimed the employer had no valid reason to controvert her claim to TTD benefits and was therefore subject to the penalty imposed under the former AS 23.30.155(e).  The court noted AS 23.30.155 imposes a penalty on an employer who does not pay benefits due an employee without first timely controverting the claim.  The court noted that the statute did not state whether a controversion notice which is timely filed can be in certain circumstances still be subject to a penalty.  However, the court relied on its prior decision in Stafford v. Westchester Fire Ins. Co of New York,
 and found a controversion notice must be filed in good faith to protect an employer from imposition of a penalty.  In Harp, the employer controverted the employee’s claim for two reasons.  The first was that the employee did not provide ongoing verification of her disability.  The second was that the disability was not work related. The court found where there was no requirement under the statute for the employee to provide ongoing verification of her disability, the controversion had no specific information to support it.   As to the second reason, the court found a statement by a doctor , who had previously found the employee’s injury work-related, to the effect he did not understand what was going on and why the employee had recurrent symptoms, was insufficient evidence to support the controversion.  The court thus found the controversion was not supported by sufficient evidence, was made in bad faith, was invalid, and therefore a penalty was required under AS 23.30.155.

We have applied the Court's reasoning from Harp to our decisions concerning all sections of 
AS 23.30.155, and held that a controversion not made in good faith is frivolous and unfair for purposes of AS 23.30.155(o).
  We consistently require an employer or insurer to have specific, substantial evidence on which to base a controversion.
  

In the instant case, we find the employer’s Controversion Notice dated January 3, 2006, and filed on January 6, 2006 was not based on sufficient, substantial evidence that the employee’s death was not related to his work; and we find the controversion was not made in good faith.  Accordingly, we find this controversion was frivolous and unfair, under AS 23.30.155(o).
III.  
Referral to the Division of Insurance
Under AS 23.30.155(o), if we determine the employer/insurer has frivolously or unfairly controverted an employee’s benefits the Alaska Workers’ Compensation Division Director has an explicit statutory ministerial duty to promptly notify the director, so that he may notify the division of insurance.
  In keeping with the requirements of the statute, we direct the staff of the Alaska Workers’ Compensation Division forward a copy of this decision to the director so that the director may notify the Alaska Division of Insurance for investigation purposes, in accord with AS 23.30.155(o).

IV.  Richard v. Fireman’s Fund 

We note, in Richard v. Fireman’s Fund,
 the Alaska Supreme Court advised us of our obligation to fully advise every employee regarding the facts that bear upon the employee’s condition and right to compensation, so far as we may know them, and to instruct the employee on how to pursue his or her rights under the law.  Administrative law agencies such as the Alaska Worker's Compensation Board, and its related division, are frequently burdened with policy, prosecution, investigative, and advocacy functions, which lie in potential conflict with adjudicative functions.  That difficult combination of functions does not, in itself, violate the requirements of due process and fair hearing.
  In fact, we find that in as much as the Supreme Court requires the Board to provide some assistance in advising employees, a certain amount of ex parte communication is to be expected.  The Board finds this is not a violation of fundamental due process, unless the ex parte communication is with a decision maker and in regard to the specific matter being adjudicated.
In the instant matter we find the beneficiary is without sufficient knowledge and/or information concerning her rights under the Act, or how to pursue those rights.  We are concerned the beneficiary was not provided straight forward answers or information from the employer.  Considering the adversarial nature of the workers’ compensation process, it is not reasonable or prudent to expect an opposing litigant to fully apprise the beneficiary.  We conclude, in order to protect the rights of all parties, that the beneficiary must be apprised of her rights and how to pursue them.  We shall order the beneficiary to contact a worker at the workers compensation division office to obtain information on her rights under the Act and how to pursue them.


ORDER
1. The employer’s petition to recoup an alleged overpayment at a rate greater than 20% is denied and dismissed.

2. The employer shall cease the recoupment of the overpayment.

3. The employer shall refund to the beneficiary the entire amount it has recouped as overpayment, plus penalty and interest.

4. Employer shall provide, within 14 days of the issue of this decision and order, information on whether the $5,000.00 lump sum payment to the beneficiary on February 21, 2006 was for funeral expenses under AS 23.30.215(a)(1), or the $5,000.00 death benefit required under AS 23.30.215(a)(5).  Within the same timeframe, the employer shall also provide information on the amount of the employee’s funeral expenses. Under AS 23.30.135, we shall retain jurisdiction to address the nature of the $5,000.00 payment.
5. We find that the employer’s December 21, 2006 controversion was frivolous and unfair, under AS 23.30155(o). We direct the staff of the Workers’ Compensation Division to send a copy of this decision to the Director of the Division of Workers’ Compensation so that he may notify the Alaska Division of Insurance for purposes of investigation.
6. Pursuant to Richard v. Fireman’s Fund,
 we direct the beneficiary to contact a workers’ compensation technician, if she has not done so already pursuant to our oral directive at hearing, for the purpose of learning of her rights and how to pursue them under the Act.
Dated at Anchorage, Alaska on July 18, 2008.
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Pat Vollendorf, Member

CONCURRENCE OF BOARD MEMBER GRAY
I am writing as the industry member of the Board panel that heard the case of Katie Sarbacher on June 10, 2008.  At my company, we view our role towards dependent family members, when an employee is killed on the job, as a beneficent one.  As an example, when an employee was killed at work recently, we paid the expenses for all of the family members to come to Alaska for the services/funeral.

While hearing the case of Katie Sarbacher, I was appalled at the way she was being treated by the adjustor Tom Wilton and his attorney, Jeffrey Waller.  The attorney tried to make light of the fact that the employee was killed on the job by referring to the death benefits as a college benefit to the beneficiary.  Per AS 23.30.215(a) “if the injury causes death, the compensation is known as a death benefit….”  Katie Sarbacher is only 19 years old, and she lost her father when she was just 17 years old.  She admitted she had been having a difficult time since she lost her father, and turned to the use of drugs to help her cope.  She dealt with her problem in a responsible way, seeking counseling, then rehabilitation.  She is now back in school, and she testified school is difficult for her, so she has only been taking one class at a time to start, but intends to go full time in the fall.

Tom Wilton and his attorney insinuated by their questions and testimony that Ms. Sarbacher deliberately lied about going to school in the fall of 2007 so that she could obtain the death benefits.  It appeared to me that she intended to go to school, but because of the emotional problems she was suffering due to the death of her father and the resulting drug abuse, her failure to inform Mr. Wilton she was not going to school was negligent rather than purposeful.  This is supported by the fact that, when she started to recover from her drug problem by going to rehab, she asked her grandmother to inform Mr. Wilton she was in rehab, which her grandmother did. At this point the employer, adjustor and the insurance carrier should have interpreted AS 23.30.395(8) to see if the surviving child was incapable of self-support by reason of a mental disability. 

I formed the definite impression that Tom Wilton and his attorney are attempting to force Ms. Sarbacher to stop using the death benefits and get out of this claim for $50-60,000.00.

Tom Wilton and his attorney asked Ms. Sarbacher questions about her part time status at school, whether she passed her class in the winter term, and whether her family was helping her with her college expenses, in what appeared to be an attempt to make Ms. Sarbacher believe she had to go to school full time and always pass all her classes to qualify for the death benefits.  They implied it was somehow improper for her to receive the death benefits at the same time her family was helping her with tuition.  They did this in spite of the attorney admitting at the hearing he knew the statute did not have any such requirements.  They also asked questions about her employment status and other sources of support for her college, such as her tribe, the Grande Ronde.  The clear implication was she should be working and using the resources of her tribe, not the death benefit, to pay for her college.  That the questions had the desired effect was evident as Ms. Sarbacher was almost in tears during much of the hearing.

It is inappropriate to compare death benefits to reemployment benefits and the statutes cannot be interpreted similarly.  In fact, if anything death benefits, particularly those benefits involving surviving children should be viewed in a loco parentis fashion and interpreted in such a manner as to what would be the obligations and responsibilities of the deceased employee.

Again, I was repulsed at the treatment Ms. Sarbacher received from Mr. Wilton and Mr. Waller.  Their attempt to intimidate this young lady, who is obviously still struggling after the loss of her father at such a young age, off the death benefits to which she is entitled, is an misuse of the power held by the carrier.









_____________________________









Don Gray, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 
If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of THE ESTATE OF TEDDY SARBACHER, employee/applicant and KATIE SARBACHER, beneficiary child; v. SWISS LOG USA INC., employer; VALLEY FORGE INSURANCE CO., insurer/defendant; Case No. 200522523; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on July 18, 2008.






Robin Burns, Administrative Clerk
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