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	JENNIE WILLSON (CADIENTE), 

                           Employee, 

                                            Respondent,

v.

K-MART,

                           Employer,

and

AIG CLAIMS SERVICES,

                           Insurer,

                                             Petitioners.
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	FINAL 

DECISION AND ORDER

AWCB Case No.  199518069
AWCB Decision No.  08-0138  

Filed with AWCB Anchorage, Alaska

on July 25, 2008


The Alaska Workers’ Compensation Board (Board) heard the employer’s petition to dismiss the employee’s claims for workers’ compensation benefits, on June 10, 2008 at Juneau, Alaska. The employee did not appear.  Attorney Shelby Nuenke-Davison, appearing by telephone, represented the employer.  The record closed at the conclusion of the hearing on June 10, 2008.


ISSUES
Whether the employee's claims are barred by the statute of limitations provision of 


AS 23.30.110(c)?

FACTUAL AND PROCEDURAL BACKGROUND

The employee
 worked for the employer in retail sales on July 18, 1995 when she described slipping on coffee, and hurting her tailbone and low back in catching herself from falling.
  Following this incident, she received rest, ice, analgesics, and chiropractic adjustment.
  The employer controverted on September 25, 1995 on the basis of failure to mitigate damages by failing to follow the treatment plan, and deemed the employee medically stable as of July 18, 1995, paying two days’ TTD.
  The employee continued to receive treatment with various medical providers in Juneau from 1995 through 2006,
 including diagnosis by orthopedist Alan Gross, MD of coccyodynia with referral to a spine specialist for potential excision of the coccyx.
  It is apparent that at some point in time, the employee became eligible for Medicaid, which paid for some if not all of the employee’s medical bills after the initial reported injury.

After the employer’s September 1995 controversion, the board’s file was quiescent until February 18, 2005, when the employee filed her workers' compensation claim in relation to the July 18, 1995 incident.
  In this claim, she requested permanent partial impairment (PPI) benefits.  On March 8, 2005, the employer answered, raising defense under AS 23.30.105 and other defenses.
  The employer filed its controversion disputing generally all benefits, raising defense under AS 23.30.105 and other grounds, on March 10, 2005.
  The front side of the controversion form, across the top, reads:
EMPLOYEE: READ IMPORTANT INFORMATION ABOUT YOUR RIGHTS ON BACK.

These words appear to be in Time New Roman font, bolded, size 14 and 12.  On the back side of the form, in what appears to be Times New Roman font, size 10, are the following words:

TIME LIMITS
1. When must you file a written claim?

a.
Compensation Payments.

You will lose your right to compensation payments unless you file a written claim within two years of the date you knew the nature of your disability and its connection with your employment and after disablement. If the insurer/employer voluntarily paid compensation, you must file a written claim within two years of the last payment.

*  *  *

c. 
Medical Benefits.

There is no time limit for filing a claim for medical benefits. If the insurer/employer stops medical payments, and if you believe you need more treatment, you must make a written claim to request additional medical payments.  The law permits the insurer/employer to stop medical payments two years after your injury date, but the AWC Board can authorize additional medical payments if treatment is needed for the process of recovery.

2. When must you request a hearing?

Within two years after the date the insurer/employer filed this controversion notice, you must request a hearing before the AWC Board.  You will lose your right to the benefits denied on the front of this form if you do not request a hearing within two years.  Before requesting a hearing, you should file a written claim.

Over the course of the next two years, the parties engaged in informal
 and formal
 discovery, as well as six pre-hearing conferences.
  At the April 25, 2005 pre-hearing conference, the employee verbally amended her claim to include TTD (dates to be determined), medical benefits, as well as re-stating the claim for PPI when rated;
 but later, the employee indicated she was primarily interested in medical benefits, and that she had never been released from working by any doctor.
  The employee reported slipping and re-injuring herself while a customer at the Fred Meyer store in Juneau, and that she filed a claim against that business.
  The employee was given a list of attorneys to contact to assist her with her claim on January 10, 2006.

The employee underwent an employer-sponsored medical evaluation (EME) by John Swanson, MD, orthopedist, and Gerald Reimer, MD, neurologist, on January 30, 2006.  After the report of this EME, which concluded that the employee experienced a temporary aggravation of a pre-existing spondylosis, with medical stability achieved on August 1, 1995 without permanent impairment, and that subsequent medical care for the employee has not been reasonable and necessary as a result of the July 18, 1995 workplace episode,
 the employer on February 27, 2006 filed an amended Controversion Notice that incorporated by reference the earlier March 15, 2005 Controversion Notice.

On September 20, 2007, the employer filed its petition to dismiss under AS 23.30.110(c), and on October 10, 2007, its Affidavit of Readiness for Hearing (ARH), seeking review on the written record.
  After a November 20, 2007 pre-hearing conference, at which the employee failed to appear, the matter was set for a hearing on the written record for February 12, 2008 in Juneau.
 

Following guidance from the Alaska Workers’ Compensation Appeals Commission (Commission) suggesting the board should hold an oral hearing on a petition to dismiss under Section 110(c) filed against an unrepresented claimant,
 we re-noticed this matter for oral hearing, ultimately held on June 10, 2008.

On June 10, 2008, the employer’s counsel Ms. Nuenke-Davison appeared telephonically; the employee did not appear.  After verifying that the employee had received notice of the hearing,
 we proceeded in the employee’s absence.
  Ms. Nuenke-Davison stated that the employer wished to preserve its defenses under AS 23.30.100 and 23.30.105, but wished the board to address the petition to dismiss under AS 23.30.110(c), relying on its briefing, and asked that we close the record as of June 10, 2008, which we agreed to do.

The employer, in its original and supplemental briefing,
 pointed to authority from the Commission that confirms that pro se status does not excuse the failure to comply with Section 110(c).  The employer pointed to the language on the reverse side of the controversion form, served on the employee, as well as language in its September 20, 2007 petition to dismiss that put the employee on notice of the two-year Section 100(c) deadline for filing an ARH on her claims.  The employer pointed out that its original controversion was served on March 10, 2005, and therefore under operation of Section 110(c), the claims asserted by the employee had expired as of March 10, 2007, the employee having failed to file an ARH by that date. The employer also pointed out that the employee’s failure to attend the November 20, 2007 pre-hearing conference, and failure to respond in writing to the petition or any of the presiding hearing officer’s letters prompting the submission of evidence by the parties, suggests the employee has truly intended to abandon her claims, and that dismissal is required as a matter of law.
  

FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.110 (c) provides, in part, “[I]f the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.”

The time limit of AS 23.30.110(c) runs by operation of the statute.  Dismissal under
AS 23.30.110(c) has been said to be automatic and non-discretionary.
  In Tipton v. ARCO Alaska, Inc.,
 the Alaska Supreme Court noted the language of section 110(c) is clear, requiring an employee to request a hearing within two years of the date of controversion or face dismissal of his or her claim.  The court also noted that the defense of statute of limitations is "generally disfavored," and that neither "the law [n]or the facts should be strained in aid of it."
  In University of Alaska Fairbanks v. Hogenson, the Workers’ Compensation Appeals Commission found that, for continuing benefits such as TTD, a new claim for benefits may arise despite the statutory bar to benefits under an earlier-filed claim.
  One board decision found the
Section 110(c) time bar to be excused after a failure of effective communication of the 2-year time bar by the Division to the employee, concluding a failure to fulfill the mandate under Richard v. Firemen’s Fund
 to adequately inform the employee.

After being adequately informed of the 2-year deadline, AS 23.30.110(c) requires an employee to prosecute his or her claim in a timely manner once it is controverted by the employer.  The first controversion filed after the employee files a claim starts the two-year time limitation contained in AS 23.30.110(c).

In the instant case, the employee filed her first workers’ compensation claim on February 18, 2005, requesting only PPI benefits.  This claim was controverted on March 10, 2005, by a controversion form that denied “all benefits.”

We find that the employee was adequately informed of the two-year deadline under Richard v. Fireman’s Fund.
  We have examined the employee’s deposition, the full pleadings file, and the medical summaries on file.  We are convinced that the employee in essence has abandoned her claim, as amended, for failure to prosecute it to a hearing on its merits.  Under AS 23.30.110(c), the employee had until March 10, 2007 to request a hearing on her claim. As the employee did not request a hearing on her claim, we find the employee's February 18, 2005 claim, as amended on April 25, 2005, must be denied and dismissed under AS 23.30.110(c).

ORDER
The employer’s petition to dismiss the employee’s February 18, 2005 claim, as amended on April 25, 2005 is GRANTED.  The employee’s claim, as amended, is denied and dismissed.

Dated at Anchorage, Alaska this 25th day of July, 2008.
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Michael Notar, Member



APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the  FINAL Decision and Order in the matter of JENNIE WILLSON CADIENTE, employee / respondent; v. K-MART, employer AIG CLAIMS SERVICES, insurer / petitioners; Case No. 199518069; dated and filed in the office of the Alaska Workers' Compensation board in Anchorage, Alaska, on July 25, 2008.























______________________________

                                         
Jessica Sparks, Administrative Clerk II
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� At the time of the injury, the employee’s last name was Willson; the employee married in 2002, and changed her last name to Cadiente.  1/9/06 Transcript of Deposition of J. Willson Cadiente (filed 1/27/06), page 4, lines 10-20 (hereinafter, “Cadiente Depo”).


� The board has no Report of Injury on file.  There are two Physician’s Reports contemporaneous with the reported injury, however, that indicate the treating medical providers considered the reported condition to be work-related.  7/19/05 A. Ludwig, MD, Physician’s Report  (Bartlett Hospital emergency room doctor); 7/19/08 T.R. Gundelfinger, DC, Physician’s Report (chiropractor).


� Id.; 8/1/99 & 9/19/95 T. Gundelfinger, DC, Physician’s Reports.


� 9/25/95 Controversion (copy is Employer’s Exhibit 7, page 1); 8/16/95 V. Moore, Adjuster, Compensation Report.


� See generally 10/24/05 Medical Summary (filed 10/27/05(J. Bursell, MD, treatment notes, 11/24/99 to 4/19/05); 10/25/05 Medical Summary (filed 10/28/05)(Bartlett Reg. Hosp. treatment notes, 7/18/95-12/30/04); 4/24/06 Medical Summary (filed 4/27/06)(Juneau Urgent Care treatment notes, 11/22/05-2/7/97); 1/8/07 J. Bursell, MD, Treatment notes, 11/15/05-9/19/06); 1/23/07 J. Bursell, MD, G. Matera, MD (Juneau Urgent Care), Bartlett Reg. Hosp., Misc. Treatment notes, 12/06/05-1/17/06).


� 7/19/05 A. Gross, MD, Chart note filed in 4/24/06 Medical Summary (filed 4/27/06).


� E.g., Undated Medical Summary (apparently by employee)(filed 2/18/05)(containing copies of billings from Juneau Sports Medicine & Rehabilitation, for services by J. Bursell, MD, reflecting payment of some billings by Medicaid).


� 2/18/05 Workers’ Compensation Claim (“WCC”)(filed 2/18/05).


� 3/8/05 Answer to Workers’ Compensation Claim (filed 3/10/05).


� 3/10/05 Controversion Notice (filed 3/15/08), at Block 14.  See also Employer’s Exhibit 7, attached to 1/30/08 Employer’s Hearing Brief (filed 1/31/08), pages 2 and 3.  At the presiding officer’s request, the employer submitted an amended Exhibit 7 containing the front and reverse side of each controversion notice it has served on the employee; to enable precise citation to the pages of this exhibit, the presiding officer has paginated this exhibit, and substituted the paginated Exhibit 7 to the original of the employer’s January 30, 2008 brief.  See 2/29/08 R. Briggs, HO, Letter to parties, at page 2 (requesting front and back sides of controversion notices); 3/4/08 S. Nuenke-Davison, Davison & Davison, Letter to R. Briggs (conveying revised Exhibit 7); 6/10/08 R. Briggs, HO, Facsimile Transmission (conveying paginated Exhibit 7).


� Employer’s Exhibit 7, page 3.  The copy filed with the board does not include the reverse side of the controversion form.  3/10/05 Controversion Notice (filed 3/15/08).


� The employer’s counsel submitted two informal set of questions to the employee, along with a request for medical releases and documents.  3/8/05 Letter, S. Nuenke-Davison, Davison & Davison, to J. Willson Cadiente (filed 3/10/05); 7/15/05 Letter, S. Nuenke-Davison, Davison & Davison, to J. Willson Cadiente (filed 7/19/05).


� The employer deposed the employee on January 9, 2006.  1/9/06 Cadiente Depo.


� 4/25/05 B. Dalrymple, WCO, Pre-Hearing Conference Summary (served 4/26/05)(“4/25/05 PHC Summary”); 7/14/05 B. Dalrymple, WCO, Pre-Hearing Conference Summary (served 7/19/05)(“7/14/05 PHC Summary”); 8/24/05 B. Dalrymple, WCO, Pre-Hearing Conference Summary (served 8/24/05)(“8/24/05 PHC Summary”); 10/13/05 B. Dalrymple, WCO, Pre-Hearing Conference Summary (served 10/14/05)(“10/13/05 PHC Summary”); 1/10/06 M.E. Walsh, WCO, Pre-Hearing Conference Summary (served 1/11/06)(“1/10/06 PHC Summary”).


� 4/25/05 PHC Summary.


� 10/13/05 PHC Summary.


� 7/14/05 PHC Summary.


� 1/11/06 PHC Summary.


� 1/30/06 J.W. Swanson, MD and G.R. Reimer, MD, Letter Report of Examination, to Davison & Davison, filed attached to 2/14/06 Medical Summary (filed 2/21/06).


� 2/27/06 Amended Controversion Notice (filed 3/2/06). See also Employee’s Exhibit 7, at pages 4-5).


� 9/20/07 Petition (filed 9/21/07); 10/10/07 Affidavit of Readiness for Hearing (filed 10/11/07).


� 11/20/07 PHC Summary.


� University of Alaska Fairbanks v. Hogenson, AWCAC Dec. No. 074 (Feb. 28, 2008), at pages 16-17.


� 2/29/08 Letter, R. Briggs, HO, to parties (advising of setting for oral hearing for 3/11/08); 3/5/08 Letter, R. Briggs, HO to parties (advising of re-setting oral hearing for 6/10/08); 3/6/08 Hearing Notice; 5/30/08 Hearing Notice.


� E.g., 3/6/08 Hearing Notice received by employee on March 19, 2006.  U.S. Postal Service Form 3811 (“green card”) for Item No. 7003-1010-0002-5515-5166.


� See 8 AAC 45.070(f)(1).


� 1/30/08 Employer’s Hearing Brief (filed 1/31/08); 5/9/08 Employer’s Addendum to Hearing Brief Dated January 30, 2008 (filed 5/12/08).


� Id.


� See, e.g., Hornbeck v. Interior Fuels, AWCB Dec. No. 08-0072, at 4, n. 2 (Apr. 17, 2008)(citing authorities); Beaman v. Kiewit Construction, AWCB Decision No. 06-0101 (April 27, 2006);  Pool v. City of Wrangell, AWCB Decision No. 99-0097 (April 29, 1999); Westfall v. Alaska International Const., AWCB Decision No. 93-0241 (September 30, 1993).


� 922 P.2d 910, 912, 913 (Alaska 1996); accord, Hornbeck v. Interior Fuels, AWCB Dec. No. 08-0072, at 4, n. 5 and accompanying text (Apr. 17, 2008).


� Id. at 911.


� AWCAC Decision No. 074 (February 20, 2008) at 17.


� 384 P.2d 445, 446 (Alaska 1963).  Accord, Dwight v. Humana Hosp. Alaska, 876 P.2d 1114, at 1120 (Alaska 1994)(discussing Richard).


� Austin v. Norquest Seafoods, Inc., AWCB Dec. no. 08-0114 (June 18, 2008).


� The board’s regulation, 8 AAC 45.090(a), provides that proceedings are commenced by “filing a written claim or petition.”  In turn, a claim is defined by 8 AAC 45.090(b)(1) as “a request for compensation, attorney’s fees, costs or medical benefits . . .under the Act.”


� Employer’s Exhibit 7,  at pages 3 and 5.
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