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ALASKA WORKERS' COMPENSATION BOARD

   P.O. Box 115512
Juneau, Alaska 99811-5512

	LARRY F. LAFRAMBOISE,  

          Employee, 

               Applicant,

          v. 

WELDIN CONSTRUCTION, INC.,

          Employer,

          and 

LIBERTY NORTHWEST INSURANCE CO.,

         Insurer,

              Defendants.

	)

)

)

)
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)
	       FINAL

       DECISION AND ORDER

      AWCB Case No.  200403691
      AWCB Decision No. 08-0139 

       Filed with AWCB Anchorage, Alaska 

       on July 29, 2008.


The Alaska Workers’ Compensation Board (“Board”) heard the parties’ stipulation of facts and joint petition for order accepting written stipulation, and awarding a social security offset to employer, permanent total disability status and a weekly compensation rate of $493.66 to the employee, on the written record on July 16, 2008, in Anchorage, Alaska.   Attorney Joseph Kalamarides represented the employee.  Attorney Constance Livsey represented the employer and its insurer (“employer”).   The record closed at the conclusion of the hearing on July 16, 2008. 


ISSUES
1. Shall the Board approve the parties’ stipulation of facts and grant the employer’s petition for a social security offset pursuant to AS 23.30.225?
2. Shall the Board approve the parties’ stipulation of facts and grant the employer’s petition for a recoupment of overpayment of compensation due to its entitlement for a social security offset retroactive to January 29, 2008, pursuant to AS 23.30.225 and AS 23.30.155(j)?
3. Shall the Board approve the parties’ stipulation of facts and grant the employee’s request that his status be deemed permanently and totally disabled pursuant to AS 23.30.180?
4. Shall the Board approve the parties’ stipulation of facts and grant the employee’s request that his weekly compensation rate be $493.66, pursuant to AS 23.30.220?
5. Shall the Board award the employee’s attorney fees and costs pursuant to AS 23.30.145? 

SUMMARY OF THE RELEVANT EVIDENCE
For the purposes of this review, the recitation of facts is limited to those necessary to decide the issue before the Board.  

A hearing in this matter was scheduled for May 14, 2008, to hear the employer’s petition for a social security offset pursuant to AS 23.30.225, which is opposed by the employee, and the employee’s request for an increase in his compensation rate for permanent total disability benefits pursuant to AS 23.30.220(a)(10).   The parties appeared, and represented to the Board that they had come to an agreement and planned to submit a Stipulation and Order to the Board.  The parties submitted their Stipulation and Order on June 19, 2008.

I.
FACTUAL AND MEDICAL HISTORY

The employee was working for employer when he was injured while driving an extended front-end loader.
  He pulled over to let traffic by, and the shoulder was soft and gave way beneath him, and the loader crashed.
  The employee reported he heard snap of his spine and an immediate inability to move or feel his legs.
  He also reported feeling pain in his left lower chest and left upper quadrant.
  He was evaluated at Providence Hospital Medical Center (“PAMC”) on admission and assessed with a thoracolumbar fracture with canal narrowing at T10 and T11 with paraplegia, which the doctor opined appeared to be a complete deficit.
  On March 31, 2004, the employee underwent surgery with T10-T11 laminectomies, as well as other procedures being performed by Timothy Cohen, M.D.
  The diagnosis was T10-T11 fracture dislocation with a translational kyphotic deformity and paraplegia, compete, T11.
  

The employee was admitted to the PAMC rehabilitation unit on April 8, 2004 and discharged to Craig Hospital on May 4, 2004.
  The discharge diagnosis was T10 paraplegia status post spinal cord injury.

The employee underwent rehabilitation at Craig Hospital in Englewood, Colorado from May 4, 2004 to June 18, 2004.  On discharge, he was diagnosed with the following:

1. Asia A
 T8 paraplegia after being involved in a work-related accident on March 29, 
2004.

2. T10-11 fracture/dislocation status post posterior spinal decompression and fusion, T8 to L1.

3. Neurogenic bladder secondary to spinal cord injury, managed with intermittent catherization.

4. Neurogenic bowel secondary to spinal cord injury, managed with daily bowel program.

5. Hypertension.

6. History of anemia, resolved.

7. Stage II coccygeal decubitus ulceration, now healed.

8. Multiple left-sided rib fractures and pain.

9. Postural hypotension.

10. Bilateral rotator cuff tendinitis.

11. Minimal central neuropathic pain and spasticity, not requiring medication.

After discharge in June of 2004, the employee returned to Anchorage, Alaska.

At the request of the employer, physiatrist Stephen Marble, M.D., evaluated the employee on March 25, 2006.
  Dr. Marble concurred with the employee’s diagnosis of T8 ASIA-A paraplegia with neurogenic bowel and bladder.
  He opined the employee had been medically stable since he completed his inpatient rehabilitation program at Craig Hospital in Colorado, which was in June of 2004.
  Dr. Marble performed a PPI rating on the employee, rating him with a 94% whole person impairment, all of which was attributable to his work injury.
  He opined the employee would be capable of performing sedentary physical demand level work after participating in a vocational rehabilitation program.

The employee continues to be followed locally by Erik Kussro, D.O.,
 and at Craig Hospital in Colorado.
  

II. PROCEDURAL HISTORY

The employee filed a Report of Occupational Injury or Illness (“ROI”) on April 2, 2004.
  The employer accepted the employee’s injury and paid compensation and medical benefits. The employee applied to the social security administration (“SSA”) for social security disability benefits,
 and was found disabled as of March 29, 2004, and eligible for benefits beginning in September 2004.
  On July 21, 2004, the parties entered into a Partial Compromise and Release Agreement (“C&R”) in which the employer paid $168,000.00 so that the employee would be able to live in an accessible home in Wasilla.
  This Partial C&R was approved by the Board on July 21, 2004.
  The employee filed a workers’ compensation claim (“WCC”) on October 28, 2005, claiming permanent and total disability (“PTD”) status, a reemployment benefit eligibility evaluation, medical costs for home care, and attorney’s fees and costs.
  The employer controverted the PTD and home care in excess of 6 hours per day, and attorney’s fees and costs.
  The employer filed a controversion on November 23, 2005, controverting temporary total disability (“TTD”) benefits, home health care costs in excess of 6 hours per day, and attorney fees and costs.
  On December 21, 2006, the employer filed a Petition for a Social Security Offset against all compensation benefits, which was opposed by the employee.
  

The employer paid the employee TTD benefits from March 30, 2004 until June 18, 2004, then PPI benefits from June 29, 2004 onward until February 8, 2008, when it recharacterized the employee’s weekly compensation benefits as PTD benefits from June 19, 2004 onward.

III.  TERMS OF THE PARTIES’ STIPULATION

Pursuant to the written and signed stipulation between the parties, the parties agree the employee is permanently and totally disabled, the employee’s compensation rate is to be $493.66 per week, and the employer is entitled to a social security offset due to the employee’s receipt of social security disability benefits.  The parties stipulate to the following:

1.  The Order of the Board concerning these stipulations is akin to an Agreement regarding the employee’s claims addressed herein as described in AS 23.30.012, and not subject to the appeal provisions of AS 23.30.125 or to the modification provisions of AS 23.30.130.

2.  The employee’s date of birth is 6/25/1943.  He is presently 64 years of age and will reach 65 years of age on 6/25/2008.  At the time of injury, the employee was 60 years of age.

3.  The employee was injured on 3/29/2004 in a work related accident when the piece of equipment he was driving slid off the edge of a gravel roadway and rolled.  The employee was not wearing his seatbelt.  He was pinned in the vehicle and sustained a T-12 burst fracture among other injuries, resulting in paraplegia.

4.  The parties entered into a Partial Settlement Agreement in 2004 regarding all claims for costs associated with providing the employee a handicap-accessible residence.  Pursuant to that Agreement the employer paid the employee the sum of $168,000.  That Partial Settlement Agreement was approved by the Board on July 21, 2004 and is incorporated herein by reference.

5.  The employer is a family-owned construction firm that performs general contracting services in Alaska, primarily in connection with military construction projects.  The employer’s construction work is seasonal in nature.  The employee was a member of the Laborer’s Union.  He was a seasonal employee of the employer and had worked as a laborer for the employer each year for several years prior to the 2004 work injury.

6.  The employee’s seasonal employment with the employer in 2004 commenced on 3/12/2004, approximately 2 ½ weeks prior to the 3/29/2004 work injury.  He was hired in connection with a specific job that the employer had on Shemya Island.  The employer demobilized that job in mid-September, 2004.  Had the employee’s injury not occurred, it is likely he would have worked for the employer through mid-September, 2004.

7.  According to law in effect at the time of the employee’s 2004 injury, his weekly compensation rate is to be determined based on 1/50 of the total wages that he earned from all occupations during the twelve calendar months preceding the injury.  See AS 23.30.220(a)(6).  The employee had earnings of $31,418 during the twelve calendar months prior to injury, yielding a weekly compensation rate of $432.40.  The employee asserted in April 2004 that the twelve calendar months prior to the injury had been more “slow” than usual and that his weekly compensation rate should be based on earnings averaged over a longer period.  Following negotiations between the employee and the employer’s adjuster, the parties agreed to base the employee’s weekly compensation rate on his earnings during the twenty-four months prior to injury.  The employer therefore increased the employee’s weekly compensation rate to $493.66 per week.  See, Compensation Report dated 4/15/2004.  The employee has been continuously paid benefits at the weekly rate of $493.66 since the date of injury.

8.  The parties have examined the employee’s long-term earnings history, as documented in the payroll records of the employer and in the records of the social security administration.  The parties agree that the weekly compensation rate of $493.66 fairly reflects the nature of the employee’s work and his work history, and therefore stipulate that this weekly compensation rate shall apply to all bi-weekly time loss and bi-weekly impairment benefits, including temporary total disability (“TTD”), permanent partial impairment “PPI”), and permanent total disability (“PTD”) benefits. 

9.  The parties agree that the employee attained medical stability following the 3/29/2004 work injury on or about 6/18/2004.  The parties further agree that the employee is entitled to a permanent partial impairment rating of 94% whole person as a result of the work injury.  The parties agree that after the date of medical stability, the employer commenced paying the employee bi-weekly PPI benefits.  The employee initially sought re-employment benefits but later withdrew that request.  Thereafter, effective 1/29/2008, the employer began paying the employee PTD benefits.  The parties agree that the employee is presumptively permanently and totally disabled pursuant to 
AS 23.30.180 by virtue of the nature of his injuries.  AS 23.30.180.

10.  The employee applied for social security disability (“SSDI”) benefits on 4/8/2004, ten days after his work injury.  His application for SSDI was based on the work injury, with a stated date of disability of 3/29/2004.  On 5/21/2004 the social security administration notified the employee that he was entitled to monthly disability benefits in the amount of $872 beginning September 2004 based on a date of disability of 3/29/2004.  The Notice of Award stated that the foregoing social security disability benefit amount took into account the employee’s receipt of workers’ compensation benefits in the amount of $2,139.10 per month ($493.66 per week) and factored in a reduction (offset) in the amount of monthly social security disability benefits due to his receipt of workers’ compensation benefits.  The Notice also provided that the employee’s social security disability benefits could continue to be reduced or offsetted because of his receipt of workers’ compensation payments until the employee reached the age of 65.

11.  The employer has not reduced or offsetted the workers’ compensation benefits paid to the employee under AS 23.30.225 or otherwise to reflect his receipt of social security disability benefits.

12.  The employee’s monthly social security disability benefits have increased in subsequent years.  Effective August 2006 the employee began receiving $886.00 per month in SSDI benefits.  For calendar year 2007, the employee’s social security disability benefit entitlement was $19,532.40 ($1,627.70 per month, or $375.62 per week).  This annual entitlement from the social security administration was reduced (offsetted) by $7,220.40 to reflect the offset applied by the social security administration due to the employee’s receipt of workers’ compensation benefits.

13.  On 12/21/2006 the employer filed a petition with the Board seeking to take the statutory offset under AS 23.30.225(b) based on the employee’s receipt of social security disability benefits.  The employer asserted entitlement to a weekly offset in the amount of $113.59.  The employer calculated its offset based on the actual post-offset amount being paid to the employee by the social security administration, and not on the (higher) initial social security entitlement amount.

14.  The parties agree that the employer is presently entitled to take an offset under AS 23.30.225(b) based upon the employee’s receipt of social security disability benefits.  The parties further agree that at such time as the social security administration ceases to pay the employee disability benefits and commences payment of retirement benefits, the employer will be entitled to take an offset under AS 23.30.225(a).

15.  Ambiguity exists as to the manner in which the offset provisions of the Alaska Workers’ Compensation Act and the federal social security disability laws interrelate.  Each benefit scheme contains a requirement that the benefit amount be reduced or offsetted upon an employee’s receipt of the other category of benefit.  In order to resolve disputes as to the interpretation and application of the benefit offset provisions of the Alaska Workers’ Compensation Act, the parties hereby stipulate and agree as follows:

A.  That the employer is entitled to take an offset (reduction) in the amount of $113.59 per week due to the employee’s receipt of social security disability benefits.

B.  That the employer’s entitlement to this offset is effective with the first payment of permanent total disability benefits commencing on January 29, 2008.

C.  That un-reduced or un-offsetted PTD payments made by the employer after January 29, 2008 constitute an overpayment of benefits in the amount of $113.59 per week, as to which the employer has a right of recoupment.

D.  That the employer’s entitlement to offset (reduce) the weekly benefit paid to the employee by $113.59 per week shall continue for so long as the employee continues to receive social security disability benefits. 

E.  That upon the employee’s receipt of social security retirement benefits, the employer shall be entitled to take an offset (reduction) in its weekly compensation payment to the employee in an amount equal to one-half of the employee’s weekly social security retirement benefits amount.

F.  That the employer shall stay the implementation of its offset of $113.59 per week and the implementation of its right of recoupment of its overpayment for a period of 30 days from the date the Board approves this Stipulation and Order for the purpose of permitting the employee to request a reduction by the social security administration in the amount of its offset; provided further, however, that the employer’s entitlement to take its offset of $113.59 per week is effective whether or not the social security administration reduces or adjusts the amount of its offset.

G.  That as of the date 30 days after the Board approval of this Stipulation and Order, the employer shall implement its offset of $113.59 per week, and in addition shall reduce the employee’s bi-weekly permanent total disability payment by a further 20% until such time as it has recouped its overpayment of permanent total disability benefits beginning January 29, 2008.

IV. ATTORNEY’S FEES AND COSTS

The employee timely filed an affidavit of attorney’s fees and costs on May 9, 2008.
  The employee claimed 18.4 hours of attorney time at $300.00 per hour and 20.95 hours of paralegal time at $125.00 per hour, for a total of $8,138.75 in attorney’s fees.  The affidavit also showed costs of $974.46.
  In the employee’s Hearing Memorandum, he requested that we allow a reasonable time to file an amended statement of attorney’s fees and costs so that the additional time spent and costs incurred by the employee’s counsel up and through the conclusion of the hearing could be included.  However, no supplemental affidavit of attorney’s fees and costs was filed.
FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
REQUEST FOR AN ORDER BASED ON THE STIPULATION

The workers’ compensation regulations at 8 AAC 45.050(f) provide, in relevant part:

(1) If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of the claim or petition, . . . , a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based upon the stipulation of facts.

(2) Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing. 

(3)  Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order.  .  .  .

(4)  The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter.  .  .  .

In accordance with 8 AAC 45.050(f)(1), the parties filed a written stipulation of fact signed by all parties, and requesting an order.  Although the parties are resolving a workers’ compensation claim, the employee is not waiving any future benefits.  Consequently, the provisions of 
AS 23.30.012 do not apply, and a compromise and release agreement is not necessary.  Accordingly, the Board is able to consider the parties’ stipulation under 8 AAC 45.050(f).

Based upon the written stipulation and the Board’s independent review of the documentary record, the Board will exercise its discretion to issue an order in accord with 8 AAC 45.050(f)(1), concerning the stipulated social security disability benefit offset, employee status as permanently and totally disabled, and compensation rate.  The Board’s order will bind the parties in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley.
  If, on the basis of a change in condition or mistake of fact, the parties wish to change the social security disability offset, employee’s status as permanently and totally disabled, or compensation rate awarded, they must file a claim or petition with the Board to request modification of this decision and order under 
AS 23.30.130.

The Board has reviewed the entire medical and hearing record.  We find the preponderance of the evidence in the available record, together with the stipulation of the parties, indicate the employer is entitled to a social security offset, the employee is entitled to permanent and total disability status and a weekly compensation rate of $493.66. Based on the Stipulation and our review of the record, we will award the employer the social security offset and recoupment of overpayment and the employee permanent and total disability status and a weekly compensation rate of $493.66, as agreed in the Stipulation, pursuant to AS 23.30.225(a) & (b), AS 23.30.155(j), 
AS 23.30.180, and AS 23.30.220 and 8 AAC 45.050(f).
  

II. SOCIAL SECURITY OFFSET

AS 23.30.225 provides, in part:
(a)  When periodic retirement or survivors’ benefits are payable under 42 U.S.C. 401-433 (Title II, Social Security Act), the weekly compensation provided for in this chapter shall be reduced by an amount equal as nearly as practicable to one-half of the federal periodic benefits for a given week.
(b) When it is determined that, in accordance with 42 U.S.C. 401 - 433, periodic disability benefits are payable to an employee or the employee's dependents for an injury for which a claim has been filed under this chapter, weekly disability benefits payable under this chapter shall be offset by an amount by which the sum of (1) weekly benefits to which the employee is entitled under 42 U.S.C. 401 - 433, and (2) weekly disability benefits to which the employee would otherwise be entitled under this chapter, exceeds 80 percent of the employee's average weekly wages at the time of injury.
8 AAC 45.225 provides, in relevant part:


(a)  When periodic retirement or survivors’ benefits are payable under 42 U.S.C. 401-433 (Title II, Social Security Act), the weekly compensation provided for in this chapter shall be reduced by an amount equal as nearly as practicable to one-half of the federal periodic benefits for a given week.


(b) An employer may reduce an employee's weekly compensation under 
AS 23.30.225(b) by

(1) getting a copy of the Social Security Administration's award showing the

(A) employee is being paid disability benefits;

(B) disability for which the benefits are paid;

(C) amount, month, and year of the employee's initial entitlement; and

(D) amount, month, and year of each dependent's initial entitlement;

(2) computing the reduction using the employee or beneficiary's initial 


entitlement, excluding any cost-of-living adjustments;

(3) completing, filing with the board, and serving upon the employee a petition requesting a board determination that the Social Security Administration is paying 
benefits as a result of the on-the-job injury; the petition must show how the reduction will be computed and be filed together with a copy of the Social 
Security Administration's award letter;



(4) filing an affidavit of readiness for hearing in accordance with 8 AAC 


45.070(b); and 

(5) after a hearing and an order by the board granting the reduction, completing a Compensation Report form showing the reduction, filing a copy with the board, and serving it upon the employee. 

By both federal and state statute, an injured employee's disability entitlements from all sources cannot exceed 80 percent of his pre-injury earnings ("average current earnings" for the SSA and "average weekly wage" for purposes of workers' compensation).  If the combined amount of an employee's entitlements exceeds 80 percent of his/her pre-injury earnings, the SSA takes an offset.
  The only instance the SSA is prohibited from taking an offset is when an employer seeks an offset under a law or plan which was effective February 18, 1981, as provided at 42 U.S.C. §424a(d), which provides:

The reduction of benefits required by this section shall not be made if the law or plan described in subsection (a)(2) of this section under which a periodic benefit is payable provides for the reduction thereof when anyone is entitled to benefits under this subchapter on the basis of the wages and self-employment income of an individual entitled to benefits under section 423 of this title, and such law or plan so provided on February 18, 1981.

We have long interpreted the Alaska Workers' Compensation Act to meet the criteria set forth in 
42 U.S.C. §424a(d), giving the employer the priority in taking an offset.  Under 8 AAC 45.225(b), the employer was required to secure an order from us before it offset its compensation liability against the employee's SSI disability benefit entitlement.
  For many years, we also believed the SSA interpreted our statute to meet the criteria in U.S.C. §424a(d), but we were mistaken in that assumption.
  

Nevertheless, we take administrative notice that the SSA does not interpret our statute to meet the criteria of 42 U.S.C. §424a(d), and does not adjust its benefits payment based on that statutory provision.  In our June 28, 2000 decision and order in Dunaway v. Silver Bay Logging
 we found that although the specific offset-coordination provision of 42 U.S.C. §424a(d) does not govern the SSA in its cases involving Alaska workers' compensation benefits, internal SSA procedural memos direct that agency to administratively interpret the federal law in a way that attempts to protect disabled recipients from the double offsets apparently taken by the SSA and Alaskan employers between 1977 and 1979.
  Despite the inconsistencies in the federal and state statutes, the SSA attempts to interpret its law and guide its actions in a way that voluntarily sought to cooperate with the State of Alaska and protect the joint beneficiaries of the two programs.
 

The Alaska Supreme Court determined in Underwater Construction, Inc. v. Shirley,
 that 
AS 23.30.225(b) and 42 U.S.C. §424 are not in pari materia, and are not to be construed together.  In practice, our court's interpretation is bolstered by the SSA determination that the provisions of our statute at AS 23.30.225(b) do not meet the criteria for the SSA to cease an offset in order to coordinate a disabled recipient's benefits under 42 U.S.C. §424a(d) (i.e., it is not possible to read the two statutes as a harmonious whole, in any event).   Under AS 23.30.225(b) and the court's ruling in Shirley,  we conclude the employer is entitled to an offset for SSA benefits, whether or not AS 23.30.225(b) is legally sufficient to meet the offset criteria of 42 U.S.C. §424a(d).   Also, we have long required an employee's weekly SSA benefits to be calculated based on the initial entitlement amount of SSA disability benefits awarded to the employee, before reductions.
  This is incorporated in our regulations.
   

We find the employee is entitled to disability benefits from the SSA, beginning in September 2004.
  We find the ongoing payment of benefits from the SSA, combined with the employee's Alaska workers' compensation benefits, apparently exceeds 80 percent of the employee's gross weekly earnings, and potentially gives rise to an offset reducing the employee's compensation under AS 23.30.225(b).

Based on the documentary record of the amounts actually being paid to the employee as PTD benefits and the employee’s initial entitlement to SSA disability benefits, we find:

Gross Weekly Earnings (“GWE”)

$726.63

Initial Monthly Social Security (SSA)

$ 1364.22

Amount Social Security Initially Paid, due to

Offset for Employee’s Receipt of 

Workers’ Compensation

$872.00

Weekly Social Security (SSA) (12 x $872 / 52)

$ 201.23

Compensation rate

$ 493.66

Compensation Rate + SSA

$ 694.89

80% of GWE


$ 581.30

Overpayment (Compensation Rate + SSA ‑ 80% GWE)
$ 113.59

We find that the employee is receiving payments in excess of the amount of combined disability benefits provided in AS 23.30.225(b).  Accordingly, we conclude that under AS 23.30.225(b) the employer is entitled to a potential offset of $113.59 per week.  Based on the documents from the SSA, we find the SSA is presently taking an offset based on the amount of workers' compensation benefits the employee receives from the employer.  We find the employer complied with the requirements of 8 AAC 45.225(b) in order to take the social security offset to which it is entitled, except that the employer failed to file a copy of the SSA’s Notice of Decision, which would have showed the disability for which the benefits are paid. However, in the instant case, we find that the nature of the disability is such that it is certain the disability for which the social security benefits are being paid is the same as the disability for which workers’ compensation benefits are being paid.   We further find the employer has based its offset amount on the initial entitlement amount of SSA disability benefits awarded to the employee, minus the amount the social security administration took as its offset for the employee’s receipt of workers’ compensation benefits, but before reductions.  We want to coordinate benefits and assure the employee receives the full benefits to which he is entitled.
   

We want to give the parties the opportunity to notify the SSA that the employer will be taking the offset as soon as the SSA stops taking the offset.  We will direct the parties to notify the SSA of our Decision and Order that the employer is entitled to take the offset and the SSA is to cease taking the offset.  We will direct the employer to stay the implementation of the offset for 30 days after the issuance of this Decision and Order, in accord with the stipulation.
III. RETROACTIVE OFFSET FOR SOCIAL SECURITY BENEFITS

AS 23.30.155(j) provides:

(j) If an employer has made advance payments or overpayments of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due. More than 20 percent of unpaid installments of compensation due may be withheld from an employee only on approval of the board.
We find the employer is entitled to retroactive offset for social security benefits starting from January 29, 2008, according to the terms of the stipulation.  As noted above, under AS 23.30.225(b) and the court's ruling in Shirley,  we conclude the employer is entitled to an offset for social security disability benefits, whether or not AS 23.30.225(b) is legally sufficient to meet the offset criteria of 42 U.S.C. §424a(d).  Nevertheless, the Alaska Supreme Court explicitly ruled in Green v. Kake Tribal Corp.,
 that an injured employee is "not to bear the burden" of the "imperfect fit" between the federal and state statutes and benefit schemes.
  In light of the Court's specific ruling, we conclude an additional offset to allow the employer to recoup for past offsets taken by the SSA would be permissible only when the employee receives the full amount of combined workers' compensation and social security disability benefits due under AS 23.30.225(b).
 

In the instant case, the employer petitions to reduce the employee's PTD benefits by 20 percent 

under AS 23.30.155(j)
 to recoup for the social security disability benefits the employee has received since January 29, 2008.  We find that pursuant to AS 23.30.155(j), the employer is entitled to recoup the overpayment at a rate of 20% per installment, as the parties have stipulated.

In keeping with the Alaska Supreme Court directive in Green v. Kake Tribal Corp.,
 we find that an order permitting a 20% offset to the employee's PTD benefits, allowing the employer to recoup SSA benefits the employee has not yet received, would force the employee to “bear the burden”
 of the imperfect coordination of the benefits from the two programs.   In order to comply with the Court's direction in Green, we shall order the employer to stay its recoupment of the 20% offset to the employee’s PTD benefits for 30 days after the issuance of this Decision and Order.

We will direct the parties to notify the SSA of this decision and request simultaneous notification of any adjustment of the employee's SSA benefits, and may request coordination of benefits.  
IV.
PERMANENT TOTAL DISABILITY BENEFITS

AS 23.30.180 provides, in relevant part:

(a)  In case of total disability adjudged to be permanent 80 percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the total disability.  If a permanent partial disability award has been made before a permanent total disability determination, permanent total disability benefits must be reduced by the amount of the permanent partial disability award, adjusted for inflation , in a manner determined by the board.  Loss of both hands, or both arms, or both feet, or both legs, or both eyes, or of any two of them, in the absence of conclusive proof to the contrary, constitutes permanent total disability….

The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."
  

In Vetter v. Alaska Workmen's Compensation Board,
 the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.

The Alaska Workers' Compensation Act at AS 23.30.120 provides a presumption of compensability for an employee's injuries.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the disability and employment.
  Past decisions of the Alaska Supreme Court indicate that the presumption applies to PTD benefits.
  

To make a prima facie case, the employee must present some evidence that (1) he has an injury and (2) an employment event or exposure could have caused it.  In this case, the Board finds the employee suffered from Asia A T8 paraplegia, and thus has lost the use of both of his legs. Therefore, we find this medical record is sufficient evidence to raise the presumption of compensability under AS 23.30.120(a) for the employee’s claim for PTD benefits.  

There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the employee does not suffer work‑related disability; or (2) eliminating all reasonable possibilities that the disability is work‑related.
  Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer.
  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
  The Board finds the employer did not provide any evidence to rebut the presumption, as the employer stipulated the employee is permanently and totally disabled.

Even if we had found the employer did rebut the presumption, we still find the employee has proven he is permanently and totally disabled by a preponderance of the evidence.
  The record reflects that the employee has undergone surgery and rehabilitation for his spinal injury.  Based on our review of the medical record and the parties’ stipulation, the Board finds the preponderance of the evidence indicates the employee has been disabled from his work by his work-related spinal injury, resulting in an Asia A T8 paraplegia condition.  The Board concludes the employee is entitled to PTD benefits under AS 23.30.180, as the loss of the use of both legs constitutes permanent total disability in the absence of conclusive proof to the contrary, and as agreed in the Stipulation.  

The parties have stipulated the employee is entitled to PTD benefits.  The Board finds this in accord with the Act.

V.
COMPENSATION RATE

The Supreme Court has consistently linked the employee’s compensation rate to wages, earnings, and lost income.  In Thompson v. United Parcel Service,
 the Court held the “primary purpose of workers’ compensation law is to predict accurately what wages would have been but for a worker’s injury.”  In Johnson v. RCA–Oms, Inc.,
 the Supreme Court explained, “the entire objective of wage calculation is to arrive at a fair approximation of claimant’s probable future earning capacity.”
 

AS 23.30.220(a) at the time of the employee’s injury provided, in part:

(a) Computation of compensation under this chapter shall be on the basis of an employee's spendable weekly wage at the time of injury. An employee's spendable weekly wage is the employee's gross weekly earnings minus payroll tax deductions. An employee's gross weekly earnings shall be calculated as follows: . . .

(3) If at the time of injury the employee’s earnings are calculated by the year, the employee’s gross weekly earnings are the yearly earnings divided by 52; 

…

(6) if at the time of injury the employment is exclusively seasonal or temporary, then, notwithstanding (1)-(5) of this subsection, the gross weekly earnings are 1/50 of the total wages that the employee has earned from all occupations during the 12 calendar months immediately preceding the injury.

We find based on the stipulation, the parties have agreed the employee had earnings of $31,418.00 for the twelve calendar months preceding the injury, which results in a weekly compensation rate of $432.40.  However, we also find the parties negotiated and agreed to base the employee’s weekly compensation rate on the employee’s earnings during the twenty-four months prior to injury, resulting in a weekly compensation rate of $493.66, which has been the employee’s weekly compensation rate since the date of injury.  Considering the underlying purpose of the statute, we find the stipulated compensation rate of $493.66 is a fair approximation of claimant’s probable future earning capacity.  

VI.  ATTORNEY’S FEES AND COSTS

Based upon the employee’s request for attorneys’ fees and costs, and the parties’ request for approval of their stipulation, we were prepared to address this issue.  However, we await their actual stipulation.  If the parties are unable to stipulate to the employee’s attorney’s fees and costs, we shall retain jurisdiction and address this issue upon the employee’s claim.

ORDER
1.
The employer is entitled to take an offset (reduction) in the amount of $113.59 per week due to the employee’s receipt of social security disability benefits, pursuant to AS 23.30.225(b).

2.
The employer’s entitlement to this offset is effective with the first payment of permanent total disability benefits commencing on January 29, 2008.

3.
The un-reduced or un-offsetted permanent total disability payments made by the employer after January 29, 2008, constitute an overpayment of benefits in the amount of $113.59 per week, as to which the employer has a right of recoupment, pursuant to AS 23.30.155(j).

4.
The employer’s entitlement to offset (reduce) the weekly benefit paid to the employee by $113.59 per week shall continue for so long as the employee continues to receive social security disability benefits. 

5.
Upon the employee’s receipt of social security retirement benefits, the employer shall be entitled to take an offset (reduction) in its weekly compensation payment to the employee in an amount equal to one-half of the employee’s weekly social security retirement benefits amount, pursuant to AS 23.30.225(a).

6.
The employer shall stay the implementation of its offset of $113.59 per week and the implementation of its right of recoupment of its overpayment for a period of 30 days from the date the Board approves this Stipulation and Order for the purpose of permitting the employee to request a reduction by the social security administration in the amount of its offset; provided further, however, that the employer’s entitlement to take its offset of $113.59 per week is effective whether or not the social security administration reduces or adjusts the amount of its offset.

7.  
The parties shall notify the social security administration of this Decision and Order that the employer is entitled to take the offset and the social security administration is to cease taking the offset.

8.
As of the date 30 days after the Board approval of this Stipulation and Order, the employer shall implement its offset of $113.59 per week, and in addition shall reduce the employee’s bi-weekly permanent total disability payment by a further 20% until such time as it has recouped its overpayment of permanent total disability benefits beginning January 29, 2008, pursuant to 
AS 23.30.225(b) and AS 23.30.155(j).

9.
The parties shall notify the social security administration of this Decision and Order and request simultaneous notification of any adjustment of the employee’s social security administration benefits, and may request coordination of benefits.

10.
We shall retain jurisdiction over the issue of the employee’s attorney’s fees and costs.  The parties shall submit a stipulation for attorney’s fees and costs for our approval, or request a prehearing conference to set a hearing on this issue.

Dated at Anchorage, Alaska this ____ day of July, 2008.
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If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 
If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 

8 AAC 45.050. 
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