KEITH B. LAWS v. MIDNIGHT SUN TRANSPORTATION SERVICES, INC.


[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

          P.O. Box 115512
Juneau, Alaska 99811-5512

	KEITH B. LAWS, 

          Employee, 

               Claimant,

          v. 

MIDNIGHT SUN TRANSPORTATION

 SERVICES INC,

          Employer,

          and 

LIBERTY NORTHWEST INSURANCE 

CO.,

          Insurer,

               Defendants.
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)
	FINAL DECISION AND ORDER

AWCB Case No.  200621815
AWCB Decision No. 08-0141 

Filed with AWCB Anchorage, Alaska

on July 29, 2008


The Alaska Workers’ Compensation Board (“Board”) heard the employee’s claims on June 11, 2008, in Anchorage, Alaska.  Keith Laws represented himself (“employee”).   Attorney Rebecca Miller represented the employer and insurer (“employer”).  The record was kept open for the receipt of additional briefing.  The record closed after receipt of the briefing when the Board next met to deliberate on June 26, 2008.


ISSUES
1. Whether the employee is entitled to AS 23.30.041(k) benefits from December 7, 2007 forward.

2. Whether the employee is entitled to permanent partial impairment (“PPI”) benefits on 
the right knee above 3% and his left knee under AS 23.30.190.

3. Whether the employee is entitled to transportation costs under 8 AAC 45.082(d)(2).

4. Whether the employee is entitled to a compensation rate adjustment under AS 23.30.220.

5. Whether the employee is entitled to penalties and interest on a compensation rate adjustment AS 23.30.155(b), (e) & (p), 8 AAC 45.142, and AS 09.30.070(a).

SUMMARY OF THE EVIDENCE
I. FACTUAL AND MEDICAL HISTORY

The employee injured his right knee while working as a delivery truck driver for the employer on November 3, 2006, when trying to pull a pallet jack with a crate off a truck.
  The crate shifted, and he had to jump out of the way to the ground, twisting his knee when he landed.
  

The employee was seen by orthopedic surgeon David McGuire, M.D., on November 20, 2006, for the injury to his right knee.
  The employee told Dr. McGuire he was still working, but he had pain in his knee, and the knee popped, clicked, locked, gave way, and was stiff in the morning.  He also complained of difficulty with stairs, hills and kneeling.
  Dr. McGuire diagnosed the employee with a lateral meniscus tear and recommended conservative treatment with restriction of activities and an exercise program.
  Dr. McGuire considered the employee might need arthroscopy of his right 
knee, which he performed on December 12, 2006, repairing a tear to the lateral meniscus, and debriding the trochlea and the medial femoral condyle.
  The employee saw Dr. McGuire for followup on December 28, 2006, at which time he reported improved knee function, participation in a home exercise program, and readiness to return to work part-time.
  He saw Dr. McGuire again on January 22, 2007, reporting continued improved right knee function.
  Dr. McGuire opined the employee was recovering normally.
 On March 16, 2007, a radiograph of the right knee was performed, which showed only very minor degenerative changes.
  Dr. McGuire evaluated the employee for a PPI rating on March 16, 2007.
  Dr. McGuire assessed the right knee as having full range of motion without tenderness, effusion or instability.
  He evaluated the employee’s PPI according to Table 7-33 of the AMA Guides to Evaluation of Permanent Impairment (“AMA Guides”), 
  finding the employee was entitled to a 1% whole body and 2% lower extremity rating for a partial lateral meniscectomy, and an additional 2% moderate impairment for ratable pain for a total of 3% whole body PPI. The employer paid the lump sum payment for the 3% PPI rating on April 2, 2007.

On June 4, 2007, the employee saw Dr. McGuire and complained of pain in both knees, which was so bad he was unable to tolerate it and, because of it, did not want to get up in the morning.
  He reported having jumped off the delivery truck and hurting his knee again.
  Dr. McGuire opined the employee should be retrained for light duty work.
  Dr. McGuire took the employee off work
 and wrote a letter requesting the employee be retrained.
 The employer also wrote a letter requesting a reemployment benefit eligibility evaluation on June 21, 2007.
  The employee saw Dr. McGuire for followup and clarification of the prognosis for his knees on July 30, 2007.
  On November 8, 2007, the employee was found eligible for reemployment benefits.
  

On November 19, 2007, the employee consulted Dr. McGuire for left knee pain.
  He complained the left knee hurt, swelled and felt unstable.
  He also complained he had trouble with steps and heavy objects due to his left knee and had quit work in June 2007, because of these problems.
  Dr. McGuire diagnosed a lateral meniscus tear and recommended conservative treatment with restriction of activities and an exercise program, or arthroscopy for diagnostic and therapeutic purposes.
  

At the employer’s request, the employee was seen for an employer’s medical evaluation (“EME”) by John Ballard, M.D., on December 7, 2007.
  Dr. Ballard diagnosed the employee’s medical conditions as: 1) grade 2 chondromalacia, medial tibial plateau, medial femoral condyle right knee; grade 2 and 3 chondromalacia, trochlea groove, right knee, status post right knee partial lateral meniscectomy; and 3) left knee pain with possible medial and lateral meniscal tearing.
  Dr. Ballard opined the employee’s employment, defined as the work injury in November of 2006, along with the wear and tear that has occurred as a result of the type of work he performs, was a substantial factor in his medical conditions.
  He also opined there were no previous conditions to the employee’s knees that were aggravated by the work injury, except the chondromalacia in the right knee, which was permanently aggravated to a minor degree.
  He further opined the work injury was the substantial cause in the need for medical treatment.
  Dr. Ballard also thought treatment had been completed on the right knee, but that arthroscopy was required on the left knee.
  Finally, Dr. Ballard stated he thought the employee could do medium work, such as an order picker/parts picker/stock selector/warehouse worker, with restrictions to include no repetitive bending, squatting, and twisting and only occasional lifting up to 50 pounds.
  

On December 18, 2007, Dr. McGuire performed arthroscopy on both the employee’s knees.
  He found the trochlea in the right knee had a grade 3 lesion, which appeared to be the cause of the “remarkable” hyperextension of the right knee.
  He also debrided the chondral surfaces of the medial femoral condyle, the tibial plateau, and the anterior horn of the lateral meniscus.
  On the left knee, the chondral surfaces of the medial femoral condyle were debrided.  There was a severe, grade 3 lesion on the trochlea, and a lateral retinacular release was done.

The employee began a course of physical therapy in January of 2008, on referral by Dr. McGuire.
  

Starting in February 2008, on referral by Dr. McGuire, the employee was treated by David Richey, 

D.C., for myofascial release after his left knee surgery on December 13, 2007.
  Dr. Richey proposed an initial treatment plan of myofascial release two times per week for six weeks.
  The employee also continued followup care with Dr. McGuire.

II.  PROCEDURAL HISTORY

The employee filed a Report of Occupational Injury or Illness (“ROI”) with his employer on the day of injury, November 3, 2006, reporting the injury to his knee on November 3, 2006.
 The employer accepted the injury as compensable and paid TTD benefits using a compensation rate of $120.05 per week, from December 12, 2006 through December 25, 2007.
  The employer paid for a 3% PPI whole person rating in a lump sum of $5,310.00 on April 2, 2007.
  The employee filed a workers’ compensation claim (“WCC”) on July 12, 2007, for his knee injuries resulting from the work injury on November 3, 2006.
  He asserted he suffered an injury to his right knee on November 3, 2006, and after he returned to work in December of 2006, his left knee started hurting as well.
  He claimed .041(k) benefits starting from June 21, 2007, the date retraining was requested.
  On June 21, 2007, the employer controverted temporary total disability benefits (“TTD”) from June 5, 2007 forward.
  On August 6, 2007, the employer filed an Answer to the Employee’s WCC, denying the employee’s claim for .041(k) benefits from June 21, 2007 forward, until the time the PPI benefits would have been exhausted if they had not been paid in a lump sum on April 2, 2007.
  This controversion was based on Dr. McGuire’ opinion the employee’s right knee condition was medically stable and the prior payment of the lump sum.
  The employer did not address the employee’s claim for a left knee injury in either the June 21, 2007 controversion or the August 6, 2007 Answer.

However, on October 17, 2007, the employer controverted the employee’s claim for an injury to his left knee under AS 23.30.100, stating the employee had not reported the left knee injury.
  On November 15, 2007, the employee filed a WCC requesting a compensation rate adjustment to a minimum of $381.13 per week, plus penalties and interest, again claiming the injury to his left knee, and payment of a six month stipend as the employer had requested a reemployment benefit eligibility evaluation.
  He also claimed medical costs and transportation, and payment of partial permanent impairment benefits, if due. The employee claimed .041(k) benefits from June 21, 2007, saying that was the date his adjustor had requested retraining for him.
  
In its December 13, 2007 Controversion Notice, the employer controverted all benefits to any left knee condition based on a notice defense, PPI greater than 3% based on no rating indicating a greater PPI, and .041(k) benefits from June 21, 2007, based on payment of the PPI benefit in a lump sum.
   Also controverted were a compensation rate adjustment, as the employer asserted the  compensation rate had been calculated correctly under AS 23.30.220, and penalty and interest, as all benefits had been timely paid or controverted.
  

After receiving Dr. Ballard’s December 7, 2007 EME report, and taking the employee’s deposition on December 14, 2007, the employer accepted the employee’s left knee condition.
  The employer paid the employee TTD benefits for June 5, 2007 through December 6, 2007, in a lump sum on February 4, 2008.  Based on the employee’s deposition testimony concerning his 2004 income, the employer adjusted the employee’s compensation rate from $120.05 per week to $316.78 per week.
  On January 9, 2008, the employer filed a Controversion Notice for medical treatment for the right knee after December 7, 2007, and TTD benefits based on medical stability and the EME of Dr. Ballard, in which Dr. Ballard opined the employee would be able to work as a Driver/Sales Route, so he was not totally disabled under AS 23.30.185 and AS 23.30.395(16).

III. DEPOSITION AND HEARING TESTIMONY AND ARGUMENTS OF THE PARTIES

A. Employee’s Deposition Testimony

The employee testified at his December 14, 2007 deposition that when he went back to work in January of 2007, after the first surgery on his right knee in December of 2006, he was on light duty, but he was “still coming in and out of a smaller box truck,” and doing deliveries of small packages with a hand truck.
  He testified he worked until June 3, 2007, when physically he couldn’t work anymore due to left knee problems, which began after his surgery when he started trying to walk.
  He testified the symptoms in his left knee were similar to the symptoms he had had in his right knee.
  He further testified he told his supervisor, Chuck, in May that he was having problems with both his knees and he wasn’t sure how long he could continue doing what he was doing.
  He testified Chuck offered him a job that was “basically doing the same thing that I was doing prior to me getting hurt.  Still making deliveries, climbing in and out of a truck.”
  The employee testified he declined the job as it was still the same amount of work and the same job duties.
  In addition, he testified he told the warehouse manager he couldn’t continue doing his job anymore as it was causing him too much pain and it was too hard on his knees.
  

B. Interest and Penalties on June 5, 2007 through December 6, 2007 TTD Benefits

The employee argued he was entitled to interest and penalties on his benefits for the period of time when he was off work from June 5, 2007 through December 6, 2007.  He testified he was paid those benefits, but not until February of 2008.  The employer explained the delay in payment of total temporary disability (“TTD”) for that time period as follows: 1) the employee was in the reemployment process for his right knee injury starting June 4, 2007, and the employer took its credit for the lump sum PPI payment it had already paid the employee, in lieu of paying the 041(k) benefits; 2) based on the compensation rate at the time, before the adjustment, this credit would not have run out until April 2008; 3) the employee then asserted a left knee injury in his July 12, 2007 WCC, which the employer initially controverted under a notice defense.  The employer eventually accepted the left knee injury based on Dr. Ballard’s December 7, 2007 EME report and the employee’s December 14, 2007 deposition.  The employer then paid the employee the TTD benefits for the period from June 5, 2007 through December 6, 2007, for the left knee injury on February 4, 2008.  The employer explained it was not until the employer accepted the left knee injury that the TTD benefits became due.  The employer further explained it then reasserted its right to take a credit for the PPI benefits already paid, for the period from December 7, 2007 to April 4, 2008, since the payment of the TTD benefits for that period meant the credit for the prior PPI payment had not yet been taken.  The employer argues the issue of interest and penalties for the TTD benefits from June 5, 2007 through December 6, 2007 are not at issue for this hearing, as this issue was resolved when the employee amended his claim for reemployment benefits for the period from December 7, 2007 forward and the claim for this latter period is the one slated to be addressed at this hearing pursuant to the April 11, 2008 PreHearing Conference Summary.

C. Parties Arguments on Issues Addressed at Hearing

Concerning the issues listed to be addressed at this hearing, the employee and employer testified and argued as follows:

1.  AS 23.30.041(k) benefits from December 7, 2007 forward. 

The employee argued he was entitled to AS 23.30.041(k) benefits from December 7, 2007 forward.  He testified he had been receiving those benefits starting on April 4, 2008, but did not receive them from December 7, 2007 to April 3, 2008.  The employer argued it was taking the credit during this period, to which it was entitled under AS 23.30.041(k) for the prior PPI lump sum payment of $5,310.00 on April 2, 2007.  When the statute was read to the employee, he testified he understood why he did not receive benefits during this time period and that it was according to the law.

2. Permanent Partial Impairment, Right and Left Knees

The employee argued he was entitled to additional PPI benefits for his right knee and PPI benefits for his left knee.  He contended his right knee was worse when he stopped working in June of 2007 than it was at the time the 3% PPI rating was provided.  He attributes the increased PPI to the time he was on light duty, yet still carrying boxes, still going up and down inclines, and was basically still doing the same type of work he had been doing at the time of his injury, before going on light duty.  As a result, he maintained he had injured his right knee further.  He argued he needed to have another PPI rating for his right knee.  The employee testified he was still undergoing physical therapy, and had an appointment for a physical capacity test on June 19, 2008.

The employer argued there was no evidence that additional PPI had been incurred to the employee’s right knee above Dr. McGuire’s 3% rating, and no PPI rating at all for the left knee.  The employer maintained there must be a PPI rating under the AMA Guides
 to qualify for PPI benefits, pursuant to AS 23.30.190.  The employer explained to the employee he would need to have those PPI ratings before he would qualify for additional PPI benefits.  

3. Transportation Costs

The employee maintained he was entitled to transportation costs for his medical treatment and reemployment plan.  The employer argued the employee had not submitted documentation of his transportation costs that met the requirements of 8 AAC 45.082(d), as he did not list the mileage traveled or the dates traveled, and the address from which he traveled was not clear.  The employer submitted Hearing Brief Exhibit 16 demonstrating the employee’s documentation did not comply with the regulations.  Further, the employer maintained the employee needed to submit the transportation costs and the costs for clothing for his reemployment plan to the rehabilitation specialist, as these costs would need to be considered under plan costs depending on whether there was allocation for such costs under his reemployment plan.  After listening to the explanation of the employer, the employee testified he would resubmit his transportation costs with the additional information required.  The employee further testified he would submit the travel and clothing costs relative to his reemployment plan to the rehabilitation specialist.

4. Compensation Rate Adjustment

Concerning his compensation rate, the employee testified he was an hourly worker while working for employer, earning $14.00 per hour.  He maintained that his current weekly compensation rate should be higher, as he was only making $13.00 an hour when working at Alaska Industrial Hardware, and his compensation rate for a 2003 injury there was $401.00.  The employee argued his current compensation rate was not calculated properly, since his compensation rate in 2003 was higher when his earnings were less.  The employer asserted since his current injury was in 2006, his compensation rate is calculated under the 2006 law, which states the compensation rate for hourly workers is based on their earnings over the prior two years, whichever is most favorable to the employee.  The employee testified from the time he was hurt in 2003, he had not worked for a considerable period of time.  It was explained to him that may be why his compensation rate is low.  The employee testified he understood his compensation rate was computed according to the law, but that he did not feel it was right or fair.

5. Interest and Penalties on Compensation Rate Adjustment Made on February 4, 2008

The employee testified at his December 14, 2007 deposition he received disability benefits, and PPI benefits, while he was off work for a couple of years after his work injury at Alaska Industrial Hardware in 2003.
  The employee testified he had submitted only W2 forms to the employer for calculation of his 2004 and 2005 income, not his income tax forms, which would have shown all of his income for those years.  The employee argued he was entitled to a compensation rate adjustment when the employer adjusted his compensation rate on February 4, 2008, to account for the increase in his 2004 income due to TTD payments made during 2004 on a prior claim.

The employer argued it did make an adjustment to the employee’s compensation rate on February 4, 2008, raising the employee’s weekly benefits to $316.78 per week from $120.05 per week, due to the increase in his 2004 income from the disability and impairment benefits paid to him, and that the adjustment was made in a timely manner.  The employer maintained it first learned of the employee’s 2004 TTD income during the employee’s December 14, 2007 deposition.  The employer contended it promptly requested documents regarding the 2004 disability and impairment benefits on January 9, 2008,
 and received the information on January 14, 2008,
 after which it had 21 days to make the adjustment under AS 23.30.155.  Therefore, the employer argued it adjusted the employee’s compensation rate in a timely fashion and the employee is not entitled to a penalty or interest on this compensation rate adjustment.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. AS 23.30.041 COMPENSATION

AS 23.30.041(k) provides, in part:

Benefits related to the reemployment plan may not extend past two years from date of plan approval or acceptance, whichever date occurs first, at which time the benefits expire.  If an employee reaches medical stability before completion of the plan, temporary total disability payments shall cease, and permanent impairment benefits shall then be paid at the employee’s temporary total disability rate….If permanent partial disability or permanent partial impairment benefits have been paid in a lump sum before the employee requested or was found eligible for reemployment benefits, payment of benefits under this subsection is suspended until permanent partial disability or permanent partial impairment benefits would have ceased, had those benefits been paid at the employee’s temporary total disability rate, notwithstanding the provisions of AS 2.330.155(j).

8 AAC 45.142 provides, in part:

(a) If compensation is not paid when due, interest must be paid at the rate established in …AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

(b) The employer shall pay the interest

…

(1) On late-paid time-loss compensation to the employee….

AS 23.30.155 provides, in relevant part:

(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death.  On this date all compensation then due shall be paid….

….

(e)  If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of the installment.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had not control the installment could not be paid within the period prescribed for the payment.  The additional amount shall be paid directly to the recipient to whom the unpaid installment is due.

….

In the instant case, the employee asserts an entitlement to benefits under AS 23.30.041(k) for the period from June 5, 2007 through December 6, 2007.  This case comes to us in an unusual posture, involving work-related injuries to both the employee’s right and left knees. We find the employee received payment for his 3% PPI rating on his right knee in lump sum form on April 2, 2007.  In addition, we find the employee stopped working on June 4, 2007.  As of June 4, 2007, we find the employee entered the reemployment process based upon his 3% PPI and his physician’s prediction he could not return to his employment at the time of injury.  We find, at this time, the employer took credit for the PPI paid in a lump sum on April 2, 2007.  As a result, the employee received no benefits from June 5, 2007 through December 6, 2007.  However, we find based upon the December 7, 2007 EME report of Dr. Ballard, it was later determined the employee was not medically stable as of June 5, 2007 due to the injury to his left knee.  We find that on February 4, 2008, the employer paid the employee TTD benefits for the period June 5, 2007, through December 6, 2007 after accepting the left knee injury pursuant to Dr. Ballard’s December 7, 2007 EME report.  We conclude the employee is not entitled to .041(k) benefits during this period of time, as he was not medically stable and thus entitled to TTD benefits, which the employer paid as noted above.  We find that the employer’s payment of TTD benefits for the June 2007 to December 2007 period means the credit for the PPI benefits was not actually taken during that time. We further find the employer has properly asserted its credit for the lump sum PPI benefits for the period from December 7, 2007 to April 4, 2008, and the employee is not entitled to AS 23.30.041(k) benefits for that period.  We shall deny and dismiss the employee’s request for payment of .041(k) benefits from December 7, 2007 to April 4, 2008.

Next, we must determine if the employee is entitled to benefits under AS 23.30.185 for the period starting December 7, 2007 and continuing.  We shall address this issue below.

II. TOTAL TEMPORARY DISABILITY BENEFITS

AS 23.30.185 provides:

In case of disability total in character buy temporary in quality, 80 percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

AS 23.30.135(a) provides:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties.

AS 23.30.001 provides, in pertinent part:

It is the intent of the legislature that (1) this chapter be interpreted so as to ensure the quick, efficient fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter.

Upon reviewing the record, we note that on December 7, 2007, the EME physician Dr. Ballard opined the employee required further treatment of his left knee.  We question whether the employer misread Dr. Ballard’s report or failed to note Dr. Ballard’s recommendations concerning the employee’s left knee condition.  Further, we find Dr. McGuire performed arthroscopy on both the employee’s knees on December 18, 2007, and the employee is still in physical therapy and continues to be treated by Dr. McGuire for his left knee condition.  We find there has been no determination the employee is medically stable with respect to his left knee condition.  We find Dr. Ballard released the employee to medium level work, with activity and weight lifting restrictions, on December 7, 2007.  However, we also find Dr. McGuire took the employee off work on June 4, 2007, and opined he should be retrained for only light duty work. We also find the employee has been unable to work at his employment at the time of injury since June of 2007.  Therefore, we find the employee may be entitled to TTD benefits, from December 7, 2007, forward, until such time his knee conditions are medically stable.  

However, as this issue was not delineated on the April 11, 2008 PreHearing Conference Summary, we shall, pursuant to AS 23.30.135, upon our own motion, order the parties to attend a PreHearing Conference to set this issue for hearing.  We find that in order to determine if the employer is entitled to assert credit, pursuant to AS 23.30.041(k), for the PPI benefits paid in a lump sum before the employee was found eligible for reemployment benefits, we must ascertain if the employee was medically stable and no longer entitled to TTD benefits.  We shall retain jurisdiction over this matter.
III. PERMANENT PARTIAL IMPAIRMENT

AS 23.30.190 provides, in relevant part:

(a) in case of impairment partial in character but permanent in quality. . . the  compensation is $177,000 multiplied by the employee's percentage of permanent  impairment of the whole person. The compensation is payable in a single lump sum,  except as otherwise provided in AS 23.30.041 . . . ."

(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment . . . .

(c) The impairment rating determined under (a) of this section shall he reduced by a       permanent impairment that existed before the compensable injury.

AS 23.30.120 provides, in relevant part:

(a)  In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1)  The claim comes within the provisions of this chapter;

….

The Alaska Supreme Court held in Meek v. Unocal Corp. "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
 To make a prima facie case, the employee must present some evidence that (1) she has an injury and (2) an employment event or exposure could have caused it. "[I]n claims based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  Also, a substantial aggravation of an otherwise unrelated condition, imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  

We find that under AS 23.30.190, a determination of whether a permanent impairment exists and the degree of impairment must be made “strictly and solely” under the AMA Guides.
 We find where no PPI rating has been determined under the AMA Guides, the presumption does not attach.

In the instant case, we find the employee has no PPI rating for greater than 3% on the right knee. Therefore, he has failed to raise the presumption that he is entitled to PPI benefits greater than 3% on the right knee.  In addition, we find the employee has no PPI ratings on the left knee and has thus failed to raise the presumption he is entitled to PPI benefits on the left knee.  Therefore, we find the employee is not entitled to any further PPI benefits on the right knee, or any PPI benefits for the left knee, until such time as PPI ratings are performed as required under AS 23.30.190(b).  We shall not order any further PPI benefits for the employee’s right or left knees at this time.  However, we shall order the employee to request from his doctor that another PPI rating be done on his right knee, and also request that a PPI rating be performed on his left knee once the left knee reaches medical stability.  We shall deny and dismiss the employee’s claim for additional PPI benefits at this time.  We shall retain jurisdiction over this matter and revisit the employee’s claim for addition PPI benefits on completion of those ratings.

IV.  TRANSPORATION COSTS

8 AAC 45.082(d) provides, in part:

…an employer shall reimburse an employee’s prescription charges or transportation expenses for medical treatment within 30 days after the employer received the medical provider’s completed report on form 07-6102 and an itemization of the …dates of travel, destination, and transportation expenses for each date of travel….

8 AAC 45.084 provides, in relevant part:

(b)  Transportation expenses include:

  (1) a mileage rate, for the use of a private automobile, equal to the rate the state reimburses its supervisory employees for travel on the given date if the usage is reasonably related to the medical examination or treatment;

  (2) the actual fare for public transportation if reasonably incident to the medical  examination or treatment….

(d) Transportation expenses, in the form of reimbursement for mileage, which are incurred in the course of treatment or examination are payable when 100 miles or more have accumulated, or upon completion of medical care, whichever comes first….

In the instant case we find the employee submitted documentation to the employer of travel costs for medical treatment, but the documentation does not meet the requirements of 8 AAC 45.082(d), as the mileage traveled, the dates traveled, and the address from which the employee traveled is not clear.  We therefore find the employee must submit to the employer documentation of travel costs complying with 8 AAC 45.082(d) for medical treatment before he is entitled to payment of those travel costs.  We shall deny and dismiss without prejudice the employee’s claim for travel costs for medical treatment pending submission of those costs in compliance with the regulations.  Further, we find there is no requirement under the Workers’ Compensation Act (“Act”) that the employer pay for the costs of travel or clothes incident to the employee’s reemployment plan unless those costs are part of the plan costs.  We find the employee must submit those costs to the rehabilitation specialist.  We shall deny and dismiss the employee’s claim for the employer to pay the costs of travel and/or clothes in conjunction with his reemployment plan. 

V.   COMPENSATION RATE ADJUSTMENT UNDER AS 23.30.220

In the instant matter, the employee testified he was an hourly worker.  For workers paid on an hourly basis, AS 23.30.220, effective November 7, 2005, provides, in relevant part:

Determination of spendable weekly wage. (a) Computation of compensation under this chapter shall be on the basis of an employee’s spendable weekly wage at the time of injury. An employee’s spendable weekly wage is the employee’s gross weekly earnings minus payroll tax deductions. An employee’s gross weekly earnings shall be calculated as follows:


(1) if at the time of injury the employee’s earnings are calculated by the week, the weekly amount is the employee’s gross weekly earnings;


(2) if at the time of injury the employee’s earnings are calculated by the month, the employee’s gross weekly earnings are the monthly earnings multiplied by 12 and divided by 52;

(3) if at the time of injury the employee’s earnings are calculated by the year, the employee’s gross weekly earnings are the yearly income divided by 52;

(4) if at the time of injury the employee’s earnings are calculated by the day, by the hour, or by the output of the employee, then the employee’s gross weekly earnings are 1/50 of the total wages that the employee earned from all occupations during either of the two calendar years immediately preceding the injury, whichever is most favorable to the employee;

. . . .

The Alaska Supreme Court has consistently held that a primary purpose of the various historical versions of our workers’ compensation law is to accurately predict what an injured worker's earnings would have been but for the worker’s injury.
  In Justice v. RMH Aero Logging, Inc.,
 the Court, discussing a previous version of the statute, held that where past wage levels are an accurate predictor of losses due to injury, the Board must apply the statutory formula unless there is substantial evidence that past wage levels will lead to an irrational award.
  

In Gilmore v. Alaska Workers’ Compensation Board,
 the Alaska Supreme Court declared a former version of AS 23.30.220 to be in violation of the equal protection clause of the Alaska Constitution, as applied in that case, because the formula would result in substantially different compensation rates for similarly situated claimants.
  In 1995, the legislature rewrote AS 23.30.220 in response to the Court’s decision in Gilmore, creating several options for calculating compensation rates for injured workers.  In Dougan v. Aurora Electric Inc.,
 the Alaska Supreme Court noted:  

The holding in Gilmore is largely based on the fact that wage determinations under the prior version of the statute based compensation rates exclusively on the average wage earned during a period of over a year without providing an alternate approach if the result was unfair.  The amended version of AS 23.30.220 corrects that problem by providing a variety of formulas for differing employment situations.  The board correctly applied the new version of AS 23.30.220(a) when it initially calculated Dougans [sic] compensation rate.  The amended statute closely follows the model law cited in Gilmore as an example of a statute that would not violate the Equal Protection Clause.

Reading together Dougan and Justice, in Flowline v. Brennan,
 the Alaska Supreme Court held the Board must apply the provision of AS 23.30.220 that most closely fits the earnings fact-pattern in any given claim.  The Court held that although after its decision in Dougan, the Gilmore “fairness” test may not be applied, the statute’s legislative purpose retains its fairness language, “as it is the legislature’s intent that the statute be used to ‘fix a fair approximation of an employee’s probable future earning capacity during a period of temporary partial or temporary total disability.’”
  Thus, the parties must provide substantial evidence that applying the statutory formula does not rationally predict earning losses due to injury.
 

In the instant case, we find the employee has requested a compensation rate adjustment, asserting that the compensation rate calculated under AS 23.30.220(a)(4) does not accurately reflect his demonstrated earnings at the time of his injury.  We find the employer, on the other hand, asserts that the employee earned his wages on an hourly basis and the Board is required to apply the provisions of AS 23.30.220 that most closely fit the employee’s earning fact pattern.  We find the employer argues proper calculation of the employee’s compensation rate is derived from application of the statutory formula of AS 23.30.220(a)(4).  We further find the employee admitted he considered himself an hourly worker while working for the employer at the time of his injury in 2006.  However, we find whether an employee should actually be considered an hourly employee under the Act depends on the specific earnings fact-pattern of each employee.   At the hearing, the Board made no inquiry concerning the specifics of the employee’s earnings fact-pattern.  Therefore, under the current record, we cannot make a determination whether the employee should be considered an hourly worker under AS 23.30.220(a)(4) or not.  In addition, neither party provided us with information concerning the employee’s actual income for the years 2004, 2005, 2006 and 2007 to that we might determine whether the compensation rate calculated by the employer is correct whichever provision of AS 23.30.220 applies to the employee.  We shall direct the parties to set a prehearing for an inquiry into the employee’s specific earnings fact-pattern, as well as the actual amount of his income for the years 2004 through 2007, and retain jurisdiction over this issue.

IV. PENALTY AND INTEREST ON COMPENSATION RATE ADJUSTMENT 

AS 23.30.155 provides, in part:

(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death.  On this date all compensation then due shall be paid.  Subsequent compensation shall be paid in installments, every 14 days, except where the board determines that payment in installments should be made monthly or at some other period….

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due…there shall be added to the unpaid installment an amount equal to 25 percent of the installment.  This additional amount shall be paid…unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had not control the installment could not be paid within the period prescribed for the payment.


(p) An employer shall pay interest on compensation that is not paid when due.  Interest required under this subsection accrues at the rate specified in 
AS 09.30.070(a) that is in effect on the date the compensation is due.

We find the employer was first notified of the employee’s 2004 income from disability and impairment benefits on December 14, 2007, during the employee’s deposition.  We find the employer requested information concerning the employee’s prior workers’ compensation claims on January 9, 2008.  We find the employer received the requested information on January 14, 2008.  We further find the employer adjusted the employee’s compensation rate from $120.05 to $316.78 per week on February 4, 2008, based on the receipt of the requested information that showed the employee’s additional income.  We take administrative notice of the following:  1) AS 23.30.155(b) provides the first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death; 2)  AS 23.30.155(e) provides if any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25% of the installment; and 3)  AS 23.30.155(p) provides that an employer shall pay interest on compensation that is not paid when due. Therefore, we find the first installment of compensation based on the new information concerning the employee’s 2004 income was due on January 28, 2008, which is 14 days after the employer had knowledge of the new income, pursuant to AS 23.30.155(b).  Additionally, we find that to avoid the 25% penalty pursuant to AS 23.30.155(e), the employer had to pay the first installment of the new compensation rate within 7 days after it became due, or 7 days after January 28, 2007, which was February 4, 2008.
 We further find that pursuant to 
AS 23.30.155(p), the employer is required to pay interest on compensation not paid when due; specifically, in the instant matter, on January 28, 2008.  Therefore, we find the employee is required to pay interest on the new compensation rate, which was due on January 28, 2007.  We shall, however, deny and dismiss the employee’s claim for penalty on the compensation rate adjustment paid out on February 4, 2008, within 7 days of January 28, 2008. We shall retain jurisdiction over the employee’s claim for interest pursuant to AS 23.30.155(b) and (p), 8 AAC 45.142 and AS 09.30.070(a), pending determination of the appropriate compensation rate.

ORDER
1. The employee’s request for AS 23.30.041(k) benefits from December 7, 2007 to April 3, 2008, is denied and dismissed.

2. The parties shall contact Workers’ Compensation Officer Faith White to set a prehearing conference to discuss the issue of TTD benefits from December 7, 2007 and ongoing until the time of medical stability, pursuant to AS 23.30.185.

3. We shall retain jurisdiction over the issue of TTD benefits and the employer’s entitlement to assert a credit pursuant to AS 23.30.041(k).

4. The employee’s request for permanent partial impairment benefits above 3% on the right knee is denied and dismissed without prejudice.  

5. The employee shall discuss with Dr. McGuire the issue of having another PPI rating performed on his right knee.

6. The employee’s request for permanent partial impairment benefits on the left knee are denied and dismissed without prejudice.  

7. The employee shall discuss with Dr. McGuire the issue of having a PPI rating on his left knee when the left knee condition reaches medical stability.

8. The parties shall contact Workers’ Compensation Officer Faith White to set a prehearing conference to discuss the employee’s specific earnings fact-pattern for his work for the employer, as well as the amount of his income during the years 2004 through 2007.

9. The employee’s request for travel costs related to medical care is denied and dismissed, without prejudice.

10. The employee’s request for the employer to pay travel and clothing costs related to his reemployment plan is denied and dismissed.  The employee shall submit those costs to the rehabilitation specialist.

11. We retain jurisdiction over the employee’s claim for a compensation rate adjustment and the employee’s claim for interest. 

Dated at Anchorage, Alaska on July 29, 2008.
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If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 
If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of KEITH B. LAWS employee/claimant; v. MIDNIGHT SUN TRANSPORTATION SERVICES INC., employer; LIBERTY NORTHWEST INSURANCE, CO., insurer/defendants; Case No. 200621815; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on July 29, 2008.
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