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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	MICHAEL F. TOLSON, 

                              Employee, 

                                                     Respondent,

v.

CITY OF PETERSBURG,

                             Employer,

and

ALASKA PUBLIC ENTITY INSURANCE ,

                             Insurer,

                                                     Petitioners.
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	INTERLOCUTORY

DECISION AND ORDER

ON RECONSIDERATION

AWCB Case No.  200704166
AWCB Decision No. 08-0149

Filed with AWCB Juneau, Alaska

on August 22, 2008


On May 13, 2008, at Juneau, Alaska, the Alaska Workers’ Compensation Board (“board”) heard the employee’s September 20, 2007 claim, as amended.  The employee represented himself.   Attorney Colby Smith represented the insurer and the employer (hereinafter, jointly referred to as “employer”).  We closed the record at the end of the hearing, on May 13, 2008.  By post-hearing ordered dated July 7, 2008, the parties were informed of the panel’s decision to re-open the record to pose oral questions to the SIME physician, and receive other evidence.  On July 18, 2008, the employer filed its petition for reconsideration and modification of this order, and on July 25, 2008 the board ordered reconsideration.  By stipulation of the parties, the record closed on the petition for reconsideration on July 30, 2008.
ISSUE
1. Shall the board reconsider its decision to  reopen the record for the purpose of posing oral questions to the SIME physician?
SUMMARY OF THE EVIDENCE

A.  Summary of evidence of workplace episode and medical evidence:

The employee has worked for the employer as a Harbor Safety Officer II/Maintenance Worker for many years.  Part of his duties has been to dispose of derelict boats, by sinking them in deep water in the open sea.  On March 23, 2007, while performing this operation, a wave caused by a passing ship caused a derelict boat that was being sunk to catch and flip the heavy-duty skiff in which the employee was working.  The employee was trapped for a period of time underneath the capsized skiff.
  The employee testified that the skiff capsized so quickly that approximately 3 feet of air was trapped underneath it.
  The employee testified he was wearing a flotation coat at the time.  The employee described what happened after the capsize as follows:

I realized I was in trouble.  I was in the water.  I needed to get out of the water.  I teach mariners first aid.  The first thing you want to try to do is get your body out of the water.  I tried diving underneath the side of the boat I was under, the skiff.  With the flotation jacket on, I could not dive.  I could no more than get my head under, and it would just pop me right back up like a cork.

It has a false bottom on it, so it has good flotation.  I had about a foot, foot and half of air.  And I’d come back up each time and re-breathe.  I’d hyperventilate and try to get under again.

And then I finally realized that my body was within less than a foot off the deck of this skiff upside down.  I moved my body around in such a way that I could get the bottom of my feet on the deck of the skiff I was turned under.  I hyperventilated, ducked my head underwater, reached down and grabbed the side of the skiff, which was approximately three and a half feet in the water.  I pulled with my arms and I shoved with both legs as hard as I could, got my body just over halfway underneath, and when I let go with my hands, I shot out just like a, I  don’t know, porpoise out from under the skiff.  I was about 10 feet away from the skiff when I come to the surface.

The employee testified he recognized the onset of hypothermic symptoms and took countermeasures.
   Rescue was initiated by a resident of Petersburg, who noticed the capsize through a telescope.
  The employee was taken to the Petersburg emergency room for treatment.  The employee testified recalling very little of the rescue and transport to the hospital, but recalled waking up in the hospital coughing and vomiting violently, including foamy reddish phlegm and blood.
 The employee, who has a history of smoking,
 was treated for hypothermia, with a diagnosis of what appears to be “bronchitis or COPD” in the emergency department.
  The employee was released the same day, and was back at work within 4 hours of the capsize event.

The employee reported that he believes he cracked one or two ribs during this episode,
 and struck his head on the towing post
 amidships in the deck of the skiff,
 leaving him with a “hellacious bump.”
  The Physician’s Report prepared on March 24, 2007 does not reflect a report of a head injury, describing instead the body part injured was “throat, maybe trachea,” noting “pt. [patient] choked on water and swallowed some, had forceful coughing with bloody sputum.”
  

There is scant pre-capsize ophthamalogic medical records before us; one of those recites
“Dr. Junge discovered vitreous detachment,” although the rest of this handwritten medical record is difficult to decipher, and it is difficult to determine to which eye (if not both) this statement referred.

The employee testified that approximately two weeks after the capsize event,
 in April 2007, he noticed altered vision in his right eye.
  The employee described the condition as “wiggly” vision in his right eye; that is, a straight object perceived by his left eye, such as a telephone pole, when viewed by the right eye appeared wavy; this symptom was clinically described as “metamorphopsia.”
  The employee was seen on May 22, 2007 by Douglas Long, M.D., of the Petersburg Medical Center Clinic, on complaint regarding this eye condition.  Dr. Long noted a possible cataract, and recorded that he was unable to get a decent funduscopic exam due to the smallness of the employee’s pupils, and referred the employee for exam by a traveling ophthalmologist in July for a dilated funduscopic exam.
  

The employee was examined on July 5, 2007 by Timothy Gard, M.D., who diagnosed an epiretinal membrane (ERM)
 (also referred to as a “macular pucker” in the medical records).  The employee underwent surgical repair (“para plane vitrectomy, membrane stripping”) of the right eye on July 25, 2007,
 with apparent excellent results.
  It has been noted that the employee’s right eye may eventually develop a cataract as a sequellae of the surgical procedure, and that there is a slight cloudiness to his right retina now that has degraded his visual acuity slightly.
  

The employee testified,
 and the medical records confirm,
 that his treating ophthamological surgeon Dr. Flaxel of Oregon Health Sciences University described the macular pucker condition as “idiopathic,” i.e., of unknown and unverifiable cause.  Both the employer’s independent medical examiner (EIME) Andrew Romanowski, M.D.
 and the Second Independent Medical Examiner (“SIME”) Richard Bensinger, M.D.,
 to whom the matter was submitted by stipulation between the parties,
 diagnosed the cause of the ERM condition as idiopathic as well.
Dr. Romanowski opined that neither hypothermia nor head trauma, in the absence of direct ocular trauma, have been identified as causes of the ERM condition.
  Both Dr. Romanowski
 and Dr. Bensinger
 in their reports opined that the March 24, 2007 work injury was not the substantial cause of the ERM condition of the employee’s right eye.  The employee’s suggested questions to the SIME were not posed.

The SIME report did not describe the employee’s entrapment or extrication from the capsize, only the immersion, and recited that the onset of the employee’s visual symptoms occurred May 22, 2007 (when the employee was examined by Dr. Long) rather than earlier in April 2007, as the employee testified.

The employee testified that he has been trained and performed work as an Emergency Medicine Technician (EMT), and gives first responder, cardiopulmonary resuscitation (CPR) and other emergency trainings and certifications through a business called “CPR4U.”
  The employee testified that he felt the ERM condition was related to the March 23, 2007 episode.
 

B.  Procedural history:

This dispute arose over the employer’s unwillingness to cover the expenses relating to the treatment of the right eye condition.  The employee explained at hearing and in his deposition his incurrence of out-of-pocket expenses for treatment of the right eye condition, described how he made effort to minimize these costs, and felt that he should be “made whole” for these unreimbursed out-of-pocket costs.
  There is no written, detailed accounting of these out-of-pocket expenses, but they appear to total somewhere approximately $13,000.
  The parties agreed that the employer had covered all other health and other expenses of the workplace accident, including the emergency room expenses and subsequent treatment, unrelated to treatment of the eye condition. 

The employee filed his Worker’s Compensation Claim (“WCC”) on September 24, 2007, seeking $28,000 in medical expenses (“my payout + AETNA’s”), $2,000 in medically-related travel expenses (“include meals”), $3,000 in late payment penalties (“10%”), and $1,500  in interest (“5%”).
  The employee’s original WCC appeared to state a claim for a compensation rate adjustment.
  At hearing, the employee verbally amended his claim to abandon:

· his claim for payment to him of the amount incurred by his health insurance carrier’s expenses for treatment of the right eye condition

· his claim for the late payment penalty, and

· his claim for interest

In other statements, however, the employee has expressed that he is seeking coverage for “[a]ll past, present and future medical and related expenses, connected to the injury of my right eye,”
 in context suggesting that the employee’s greatest concern is the potential future cost of cataract surgery.

On May 13, 2008, the hearing started later than scheduled,  and concluded at 3:01 p.m.   The timing of the hearing, coupled with occurrences during the hearing, motivated the presiding officer to inquire with employee’s counsel Mr. Smith immediately at the close of the hearing, after turning off the recording machine, on a subject unrelated to the merits of this case.  To protect privacy, the presiding officer approached Mr. Smith and spoke in a lowered tone of voice that the employee probably could not overhear, but could plainly see.  This encounter appeared to upset the claimant, who objected at Mr. Briggs’ conduct.  After some discussion between
Mr. Briggs and the parties for approximately 5 minutes off the record, the hearing was reconvened on the record for Mr. Briggs to recite the events that took place off the record, including his explanation of his reasons for speaking in that manner to Mr. Smith in Mr. Tolson’s presence, and what was said.
  The employee indicated that, with that explanation, he understood the reason for the encounter.  The employee did not request any other procedural remedy, such as Mr. Briggs recusing himself from participating in a decision on the case, even though that was suggested as an option.

After further review of the record, the panel met and decided to reopen the record in this case to take further evidence, including oral examination of the SIME ophthalmologist Dr. Bensinger.  This decision was reflected in a post-hearing order, signed only by the presiding hearing officer, filed and served on the parties on July 7, 2008.
  In response to this order, the employer filed a petition for reconsideration or modification of the July 7, 2008 post-hearing order, as well as a motion for extraordinary review that evidently was filed with the Commission.
  On the same date, the employer submitted a set of proposed follow-up questions to the SIME physician.
 

With the agreement of the parties, a pre-hearing conference on shortened notice was convened and held telephonically on the employer’s petition on July 30, 2008, presided over by the presiding hearing officer, at which the petition for reconsideration was discussed.  Part of the basis for the employer’s objection was the potential expense of an oral examination of the SIME physician, and uncertainty over who would bear this expense.  The employer argued (as in its memorandum supporting the reconsideration petition) that the board did not have authority to ask follow-up questions to an SIME at an oral hearing, but instead was required by 8 AAC 45.092 to ask follow-up questions in writing.  The employee took no position on the pending motion for reconsideration.  The parties agreed to submit the employer’s petition for reconsideration and modification on the then-extant written record, and that the record on the motion for reconsideration should be closed as of July 30, 2008.

 
FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.  AUTHORITY OF THE BOARD TO RE-OPEN THE RECORD 

AS 23.30.001 provides, in part:

It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter; . . . .

(4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

AS 23.30.005(h) provides, in part:

. . . Process and procedure under this chapter shall be as summary and simple as possible. The department, the board or a member of it may for the purposes of this chapter subpoena witnesses, administer or cause to be administered oaths, and may examine or cause to have examined the parts of the books and records of the parties to a proceeding that relate to questions in dispute. . . .  

AS 23.30.135 provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case . . . where right to compensation is controverted . . . upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, . . ., make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

8 AAC 45.050(f)(4) provides:

The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter as prescribed by the Act, any stipulation to the contrary notwithstanding.

8 AAC 45.070(j) provides:

If the hearing is not completed on the scheduled hearing date and the board determines that good cause exists to continue the hearing for further evidence, legal memoranda, or oral arguments, the board will set a date for the completion of the hearing.

8 AAC 45.092(i), (j) and (k) provide, in part:

(i) . . . Until the parties receive the second independent medical examiner's written report, communications by and with the second independent medical examiner are limited, as follows: . . . 

(j) After a party receives an examiner's report, communication with the examiner is limited as follows and must be in accord with this subsection. . . .

(k) If a party's communication with an examiner is not in accordance with (j) of this section, the board may not admit the evidence obtained by the communication at a hearing and may not consider it in connection with an agreed settlement. 

8 AAC 45.120 provides, in part:

(a)  . . . The board will, in its discretion, examine witnesses and will allow all parties present an opportunity to do so. . . .

* * *

(k) The board favors the production of medical evidence in the form of written reports . . . .

* * *

(m) The board will not consider evidence or legal memoranda filed after the board closes the hearing record, unless the board, upon its motion, determines that the hearing was not completed and reopens the hearing record for additional evidence or legal memoranda. The board will give the parties written notice of reopening the hearing record, will specify what additional documents are to be filed, and the deadline for filing the documents. 

The Alaska Supreme Court long ago, in applying AS 23.30.135(a), quoted from a New York Court of Appeals court that applied a very-similarly worded New York statute:

This section has plainly changed the rule of evidence in all cases affected by the act.  It gives the Workers’ Compensation Commission free rein in making its investigations and in conducting its hearings, and authorizes it to receive and consider, not only hearsay testimony, but any kind of evidence that may throw light on a claim pending before it.

In Bailey v. Texas Instruments, Inc.
 the Alaska Supreme Court dismissed as meritless a due process challenge to the board’s failure to sua sponte to order a hearing under AS 23.30.155(h) where the appellant had failed to show an abuse of discretion.  The board in past decisions has long considered its authority in ordering an SIME to be procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage
 and Harvey v. Cook Inlet Pipe Line Co.
  Considering the broad procedural discretion granted the board in AS 23.30.135(a) and
AS 23.30.155(h), the board in the past has concluded that it is conferred broad discretion to consider any evidence available when deciding whether to order an SIME.
  

More recently, the Commission has ruled that an SIME physician’s opinion relative to a issue before the board, as expressed in a report submitted to the board, is for the assistance of the board in its decision, and that the board has discretion to order an SIME when there is a significant gap in the medical or scientific evidence to help the board resolve the issue before it.
 

The board has long held that a party that wishes to examine an SIME physician at an oral hearing must bear the expense of examining the physician,
 under the well-settled doctrine of the Alaska Supreme Court’s rule in Commercial Union Co. v. Smallwood.
   In the case of Barrett v. Unocal Corp., the board noted that the less expensive methods of 8 AAC 45.092 are available to a party that is unable to bear the expense of examination of the physician at oral hearing.

In Bass v. Veterinary Specialists of Alaska, after a review of the Smallwood doctrine and cases applying it, as well as Commission decisions on the doctrine, the board concluded that “[t]hrough the enactment of 8 AAC 45.120, the Board has deemed the reports of SIME physicians to be trustworthy documents under Alaska Evidence Rule 803(23),” noting the strict standards of 8 AAC 45.092 were adopted to “assure that [the board’s] SIME doctors are impartial and qualified to offer opinions in their area of expertise,” and that parties are limited in their opportunities to depose and question an SIME physician to the procedures under 8 AAC 45.092(j). 

In the case of Mitchell v. United Parcel Service,
  the employee alleged that the SIME physician had failed to consider certain evidence.  The board found that procedures followed under 8 AAC 45.092, with follow-up questions to the SIME physician which resulted in a follow-up SIME report, cured any procedural defect, and the employee’s procedural remedies lay with arguing the weight of the evidence, or to follow the board’s procedures for examining the position (at the employee’s expense) at oral hearing on the merits of the claim, rather than exclusion of the SIME report and its follow-up report, or ordering another evaluation and report by a different SIME physician.
  In Nunn v. Lowe’s,
 the board found that the questions posed to the SIME physician had been based on the wrong legal standard and that there were other gaps in the questions and responses of the SIME physician, and the appropriate method to resolve these problems was to pose follow-up questions to the SIME physician using the correct legal standard.
 

What distinguishes all of these cases from the present case is that the board panel, rather than a party, has suggested the posing of oral questions to an SIME physician.  We have found no past published decision that answers this precise question.  The employer has argued that because the parties are limited under 8 AAC 45.092 to either: (1) submitting follow-up questions to an SIME; (2) deposing the SIME physician at that party’s expense, or (3) cross-examining the SIME physician at hearing, at that party’s expense, that therefore the board lacks the power and discretion to call an SIME physician to testify at a hearing on his or her report.  The board concludes, however, that the statutory and regulatory provisions cited above, most particularly AS 23.30.135(a),
AS 23.30.155(h), and 8 AAC 45.050(f)(4), 45.070(j), 45.120 (m), construed together,  provide the board with authority and discretion to call an SIME physician, or any witness, to testify at a hearing in which a document authored by that witness has been admitted into evidence, and that the board has the discretionary authority to re-open the record to do so, if the board has decided that the record merits such an action, subject to review for abuse of discretion. 
Here, the board panel finds that the record is incomplete, leaving us unable to determine the rights between the parties, under our mandate to protect the rights of each.  We find that the record in this case has gaps, in the form of the remaining questions posed in the employer’s July 18, 2008 letter.   We also find that the SIME report does not reflect whether the SIME physician fully understood the circumstances of the capsize and the employee’s extrication out from under the skiff;
 and the date of the employee’s first description of symptoms.
  

We find that the SIME Medical Records volume before the SIME was not complete, in that it lacks the ophthalmologic records most immediately prior to the workplace episode as a baseline;
 it lacks Dr. Gard’s full treatment record, including his referral letter; and it lacks the treatment records of Dr. Gordon Preecs of Juneau.
  The employee’s suggested questions for the SIME, although framed in the form of an incorrect legal standard, were not posed in a corrected form to the SIME physician.  For these reasons, the board finds that it is appropriate to reopen the record in order to direct a preparation of a supplemental SIME Medical Records binder, and to pose follow-up questions to Dr. Bensinger with the foundation of that augmented medical record. 

In some of the decisions summarized above, the Alaska Supreme Court, the Commission, and other board panels have wrestled with the difficult practical question of who shall bear the cost of an oral examination of an SIME physician.  The board has, in the adoption of 8 AAC 45.092(j), considered the appropriate allocation of costs for oral examination of an SIME physician at hearing, when the SIME physician is called by a party.  The regulation and the decisions summarized above demonstrate more thorough briefing, argument and consideration on the competing considerations than was exercised in issuance of the July 7, 2008 post-hearing order.  The cost of an oral examination of an SIME physician, or any expert witness, may not be inconsequential, as is demonstrated by this case, where the employer has adduced evidence that the SIME physician charges $2,000 per day for “non-local court appearance,” plus expenses, plus $500 per hour of actual testimony provided.
  While the evidence is unclear whether the SIME physician would charge the same rate for telephonic testimony as he does for a telephonic conference, (which is listed at $400 per hour on Dr. Bensinger’s rate sheet), the cost of a two-hour oral hearing would meet or exceed the cost of the original SIME exam and report.

On the question of who bears the cost of a board-ordered oral exam of an SIME physician, the most obvious answer may be that where an SIME report is based on an incomplete record that leaves a board panel with unanswered questions that it feels compelled to pose orally, the SIME process is incomplete, and therefore questions prompted by the board to complete the record are part of the SIME process itself, which by statute are the expense of the employer.
  However, we do not reach that question because we find that the record in this case may be adequately augmented by written follow-up questions submitted to the SIME physician, as suggested by the employer.  We find that the July 7, 2008 order, directing an oral examination of the SIME physician, was improvidently issued, and on reconsideration we vacate it. 

Instead, under 8 AAC 45.120(m) we shall order the record re-opened for 90 days, or until the parties agree that the SIME process is completed, for the purpose of (1) the parties’ submission to the board of the medical records of Drs. Gard and Preecs from 2006 and 2007; (2) compilation by the parties of an additional SIME binder that includes: (a) excerpts from the employee’s deposition describing the capsize event and his extrication from the skiff;
 (b) legible duplicate photographs of the skiff, from the City’s incident report;
 (c) additional medical records, as augmented by the parties in accordance with this decision; (3) submission of follow-up questions to Dr. Bensinger,  as set forth in the appendix to this decision, with the augmented SIME Medical Records.

If in light of this decision or other evidence adduced for the supplemental SIME Medical Records binders, the parties wish to submit additional questions, those questions may be submitted as mutually agreed.  If the parties cannot agree, then the questions shall be submitted to the WCO for consideration and shall be submitted as the WCO in her discretion determines is consistent with this decision, after a duly noticed pre-hearing conference at which the parties may present their reasons for the suggested follow-up questions.

II.
BOARD’S DUTY TO MAINTAIN THE APPEARANCE OF IMPARTIALITY AND FAIRNESS

On the encounter between Mr. Briggs and Mr. Smith at the immediate conclusion of the May 13 hearing, we do not understand Mr. Tolson’s objection to have expressed the view that the entire panel was prejudiced by Mr. Briggs’ contact with Mr. Smith, just as the employer’s counsel has not suggested an earlier, inadvertent ex parte contact between Mr. Tolson and the presiding hearing officer (when Mr. Tolson’s telephone call was transferred to Mr. Briggs) should form the basis of recusal.  It is the board’s obligation (and especially the presiding officer’s obligation) to maintain both the appearance, and substance, of fairness and objectivity throughout the proceeding.
  Although Mr. Briggs’ contact with Mr. Smith was not ex parte in the sense that it took place in the employee’s view and presence, by lowering his voice Mr. Briggs did engage in a contact that might have been perceived to an outside observer as an ex parte discussion of the merits of the employee’s case, particularly in the context of the immediate conclusion of a hearing.  Clearly, the employee felt that at least the appearance of fairness and impartiality had been breached.  If, after contemplation of this decision, Mr. Tolson believes his due process rights were violated, the appropriate step would be to file a petition for recusal of Mr. Briggs, to be decided after independent review upon delegation by the Chief of Adjudications.


ORDER

1. the record in this matter is re-opened for 90 days, until the parties agree that the SIME process is completed, or as otherwise ordered;

2. this matter is remanded to the workers’ compensation officer for supervision of the compilation of a supplemental SIME Medical Binder and submission of follow-up questions to the SIME physician, which questions shall include those in the attached Appendix A, as well as any other questions the parties shall mutually agree to pose, or any additional questions the WCO shall in her discretion include, consistent with this decision;

3. the parties shall otherwise proceed in accordance with this decision;

4. the board retains jurisdiction to resolve any pending disputes, including decision on the employee’s pending claim.

Dated at Juneau, Alaska on August 22, 2008.






ALASKA WORKERS' COMPENSATION BOARD






Robert B. Briggs, designated presiding officer






Michael Notar, Member






Robert C. Weel, Member

RECONSIDERATION
A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order on Reconsideration in the matter of MICHAEL F. TOLSON, employee / applicant, v. CITY OF PETERSBURG and ALASKA PUBLIC ENTITY INSURANCE, insurer / defendants; Case No. 200704166; dated and filed in the office of the Alaska Workers' Compensation board in Juneau, Alaska, on August ___, 2008.



John Childers, Administrative Clerk III
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� Photographs of the skiff are contained at pages 36-40 of the City of Petersburg’s 5/1/07 Incident Investigation Report, attached as Exhibit 2 to the 5/5/08 Employer’s Hearing Br. 


� 2/28/08 Transcript of Deposition of Michael F. Tolson (hereinafter, “Tolson Dep.”) at page 18, line 17 to page 24, line 22.


� Id. at page 24-25.


� Id. at pages 26-28.


� Id. at page 23, line 4 to page 27, line 15; see also Employer’s Exhibit 2, Incident Investigation Report, at page 3 (describing initiation of rescue by watching Petersburg resident).


� Tolson Dep. at page 27, lines 10-12; at page 44, lines 10-14.  See also 3/24/07 M. Baurtista, DO, Petersburg Medical Center, Physician’s Report, Block 18 (describing “pt. cold all over, forceful cough, blood seen”), copy filed in black-bound volume labeled MEDICAL RECORDS, (Vol. I), November 14, 2007 (Bates-Stamped Nos. 000001-0000044)(filed 11/21/04)(hereinafter cited as SIME Medical Records at [page #].


� Id., SIME Medical Records at 000011.


� Id. (“Diagnosis” section, partially obscured, unclear hand-writing).


� Tolson Dep. at page 36, lines 16-18.


� Dr. Long read a chest x-ray taken on 5/9/07 as having “a hint of a possible fracture,” and he concluded “[h]e may very well have had a rib fracture or a contused chest.”  5/9/07 D. Long, MD, Chart note, Petersburg Medical Center Clinic, SIME Medical Records at 000017.


� A photograph appears to depict what the employee describes in his deposition as the “towing post.”  See Exhibit 2, at page 37, attached to 5/5/08 Employer’s Hearing Br.


� Tolson Dep. at pages 30-32.


� Id. at page 30, line 6 – page 31, line 11 and at page 44, lines 15-17.


� SIME Medical Records at page 000009.


� 9/18/03 [Provider unclear], Chart note, Hillsboro Eye Clinic, SIME Medical Records at page 000007.


� In the hand-written chart note apparently by Hillsboro, Oregon ophthalmologist Timothy Gard, MD, it is noted: “3-4 wk’s [weeks] /p [post] trauma /c [with] ( [increase] visual distortion.”  This chart note recites dictation of a letter, but Dr. Gard’s letter is not in the record.  7/5/07 [T. Gard, MD?], Chart note, SIME Medical Records at 000020.  In Dr. Flaxel’s chart note, she recited the employee “[N]oticed symptoms 3-4/07.”  7/24/07 8/2/07 C. Flaxel, MD, Chart note, Oregon Health Sciences Univ. at page 1, SIME Medical Records 000021; see also Employer’s Exhibit 4 attached  to 5/5/08 Employer’s Hearing Br.  Dr. Flaxel’s 7/24/07 chart note appears to have been  routed to Dr. Gard, as well as Juneau ophthalmologist Gordon Preecs, MD.  Id.  at page 4, SIME Medical Records at 000024.  On the employee’s claim form, the employee stated, “right eye started giving me noticible [sic] troble [sic] app. 1 mo. after incident.”  9/20/07 WCC, at block 14.


� Id. at 49, line 2  to page 50, line 17. 


� Tolson Dep. at page 49, lines 6-14; 5/13/08 Testimony of Michael F. Tolson; 3/29/07 Report of Occupational Injury or Illness (“ROI”); 7/31/07 C. Flaxel, MD, SIME Medical Records at 000031 (describing post-operative “vast improvement in metamorphopsia”); 9/14/07 A. Romanowski, MD, EIME Report at page 5, SIME Medical Records at 000038 (describing visual distortion known as metamorphopsia).


� SIME Medical Records at 000019; the employee described the lack of a resident ophthalmologist in Petersburg, with visits in rotation from ophtamologists from Sitka and Hillsboro, OR.  Tolson Dep. at pages 49-51.


� 7/5/07 [T. Gard, MD?], Hillsboro Eye Clinic, chart note,  SIME Medical Records at 000020;� 9/14/07 A. Romanowski, MD, EIME Report at page 2 (reciting medical history), SIME Medical Records at page 000035.


� 7/25/07 C. J. Flaxel MD and S.T. Bailey MD, Operative Report,  Casey Eye Institute, Oregon Health Sciences University (OHSU)(filed in SIME Medical Records at pages 000026-27); see also 2/20/08 Medical Summary (filed 2/21/08).


� 8/2/07 C.J. Flaxel MD and R. Witherspoon MD, Progress Notes (SIME Medical Records at page 000031)(“vast improvement in metamorphopsia” . . . “doing well with good visual acuity”).


�Tolson Dep., at page 41, line 14 to page 42, line 1 (describing Dr. Flaxel’s pre-operative information about potential sequellae of cataract formation);  9/14/07 A. Romanowski MD, Letter Report to C. Smith, Griffin & Smith, at pages 5-9, SIME Medical Records at 000038-42 (“EIME Report”).  See also the copy of this report attached to the Employer’s Hearing Brief as Employer’s Exhibit 5; 1/17/08 R. Bensinger MD, [Second] Independent Medical Evaluation Report, at 2-4 (filed 2/4/08)(“SIME Report”); see also copy of this report attached to the Employer’s Hearing Brief as Employer’s Exhibit 6.


� 5/13/08 Testimony of M.T. Tolson; Tolson Dep. at pages 51-52.


� 7/24/07 C.J. Flaxel MD, Progress Notes (SIME Medical Records at page 000022)(“no EA or other evidence of other ocular pathology contributing to the ERM [epiretinal membrane] so most likely this is idiopathic.”


� 9/14/07 A. Romanowski MD, EIME Report.


� 1/17/08 R. Bensinger MD, SIME Report.


� 11/6/07 Pre-hearing Conference Summary.


� SIME Medical Records at 000039.


� “[I]t is not medically probable that the March 24, 2007 work injury was the cause for the development of the epiretinal membrane or macular pucker.”  9/14/07 A. Romanowski, EIME Report, at page 7, response to Ques. 5, SIME Medical Records at 000040.


� “. . .[I]n no way can the macular pucker be related to the accident he suffered with the boat.  These seem to be independent events, and there is no relationship between water submersion and the formation of this condition; and there is no evidence that there was any direct or even indirect trauma to the head or eye as a result of the work incident.”  1/17/08 R. Bensinger, MD, SIME Report, at page 3, Response to Ques. 2, attached as Employer’s Exh. 6 to 5/5/08 Employer’s Hearing Br.


� 11/13/07 M.F. Tolson, Letter to WCO B. Johnson, Re: SIME Ophthalmologists – Recommended by Wash. M.D. referral service.  Mr. Tolson suggested two questions: “1. Was Mr. Tolson’s March 24, 2007 Blow to the Hear or the Heavy Coughing (Hard enough to break a Rib) a contributing factor in the Epiretinal Membrane Injury?  2. Is there a posibitly [sic] of future Medical Problems related to Mr. Tolson’s eye?”  Id. (emphasis in original).


� 1/17/08 R. Bensinger, MD, SIME Report, at 1.


� Tolson Dep. at page 15, line 13 through page 16, line 3; at page 17, line 3 through page 18, line 3.


� 5/13/08 Testimony of M.T. Tolson.


� Tolson Dep. at  page 63, line 18.


� 12/10/07 M. Tolson, Fax to B. Johnson, WCO, AWCB.


� 9/20/07 WCC (filed 9/24/07).


� Id. at page 2, Block 24.h.


� /13/08 Testimony of M.F. Tolson.  The employee also disclaimed at the May 13, 2008 hearing that there was any remaining disagreement about the compensation rate paid to him for the Temporary Total Disability (“TTD”) that he did receive in this case.  Id.


� 12/19/07 M.F. Tolson, letter to C.J. Smith (faxed 12/19/07);  see also Tolson Dep. at page 63, lines 18-21.  ); 5/13/08 Testimony of M.F. Tolson.


� Tolson Dep. at page 63, lines 13-15 (describing estimate of $50,00 to cover future medical expenses plus past and present expenses).


� 5/13/08 Hearing Recording, 3:06-3:08 (statement of H.O. Briggs).


� 5/13/08 Hearing Recording, 3:08-3:15 (statement of Mr. Tolson).  There was also an inadvertent ex parte contact between Mr. Tolson and the presiding hearing officer, when Mr. Tolson’s telephone call was transferred on March 12, 2008.  That inadvertent ex parte contact was disclosed by letter to the employer’s counsel.  3/12/08 R. Briggs, HO, Letter to Distribution.


� 7/7/08 Post-Hearing Order.


�7/18/08 Petition (filed 7/21/08); 7/18/08 Employer’s Request for Reconsideration and Modification (filed 7/21/08).  The motion to the Commission is described at page 2, although a copy of it has not been filed with the board, and appears to still be pending before the Commission. 


� 7/18/08 C.J. Smith, Griffin & Smith, Letter to Prehearing Officer (filed 7/21/08).


� 7/30/08 Pre-Hearing Conference Summary (served 7/31/08).  After the record closed on the pending employer’s petition, the employee submitted a letter responding with information the hearing officer had invited the employee to submit, if he felt it relevant.  8/1/08 M.F. Tolson, Letter to State of Alaska, Department of Labor, Attn: Board chair Mr. Brigg[s].  The employer objected to this additional information, and the board has not considered it in deciding the pending employer’s petition.


� Carroll v. Knickerbocker Ice Co., 218 N.Y. 435, 113 N.E. 507, at 508 (1916), quoted in Cook v. Alaska Workmen’s Comp. Bd., 476, P.2d 29, 32 (Alaska 1970).


� 111 P.3d 321, 325-26, n. 10 (Alaska 2005).


� AWCB Dec. No. 97-0165 at 3 (July 23, 1997).


� AWCB Dec. No. 98-0076 (Mar. 26, 1998).


� E.g., Mitchell v. United Parcel Service, AWCB Dec. No. 05-0224 (Sept. 1, 2005), at page 4.


�Bah v. Trident Seafoods, AWCAC Dec. No. 073 (Feb. 27, 2008), at 4; see also Cossette v. Providence Health Systems, AWCB Dec. No. 08-0013 (Jan. 11, 2008)(crafting questions to SIME based on language of current AS 23.30.010); Gamez v. United Parcel Service, AWCB Dec. No. 05-0289 (Nov. 8, 2005)(ordering SIME); Groom v. State of Alaska, Department of Transportation, AWCB Dec. No. 02-0217 (Oct. 24, 2002)(denying petition to vacate appointment of SIME physician; permitting specialty consult of additional physician by SIME, at discretion of board designee).


� Barrett v. Unocal Corp., AWCB Dec. No. 01-0142 (July 26, 2001).


� 550 P.2d 1261 (Alaska 1976).


� Barrett, AWCB Dec. No. 01-0142, at page 6.


� AWCB Dec. No. 05-0224 (Sept. 1, 2005).


� Id. at 5-6.


� AWCB Dec. No. 08-0111 (June 16, 2008).


� Id. at 10-12.


� The SIME report describes the employee’s cold water immersion, but does not describe the capsize or the employee’s extraction from underneath the skiff.  [cite]


� The SIME report describes these symptoms as occurring on May 22, 2007, when the record before us, upon close examination, shows report of symptoms in April 2007, with the employee’s testimony of approximately two weeks after the capsize.


� Dr. Long’s 5/22/07 chart note recites “[H]e saw the ophthalmologist back in January of this year.  He had a good exam at that point,” yet the report of that examination is not in the record, and depends entirely on the employee’s self-history.


� The employee testified at deposition that he was referred by Dr. Long to Dr. Preecs, although at deposition he could only remember that this Juneau ophthalmologist’s name began with a “P.”  Tolson Dep. at page 49, line 15 to page 50, line 6.  Dr. Preecs was copied with eye surgeon Dr. Flaxel’s report.  SIME Medical Records at page 000024.  The board takes administrative notice that Dr. Preecs maintains an ophthalmology practice in Juneau, Alaska, north of Petersburg.


� R. Bensinger, MD, Legal Fee Schedule, filed as Exh. 2 to Employer’s Request for Reconsideration and Modification.


� See id.


� AS 23.30.095(k)(the cost of an examination and medical report shall be paid by the employer).


� Tolson Dep. at pages 24-25 and 30-32.


� Employer


� Woodin v. Agrium Kenai Nitrogen Operations, AWCB Dec. No. 08-0136 (July 23, 2008), at page 23, n. 111 and accompanying text); Deatherage v. City of Ketchikan, AWCB Dec. No. 06-0112 (May 5, 2006), at page 17.
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