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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 15512
Juneau, Alaska 



           99802-5512

	KEITH B. LAWS, 

          Employee, 

               Respondent,

          v. 

MIDNIGHT SUN TRANSPORTATION

SERVICES, INC.,

          Employer,

          and 

LIBERTY MUTUAL/LIBERTY NORTHWEST,

         Insurer,

              Petitioners.
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)
	       INTERLOCUTORY

       DECISION AND ORDER

       ON RECONSIDERATION

      AWCB Case No.  200621815
      AWCB Decision No.  08-0156
       Filed with AWCB Anchorage, Alaska 

       on August 27, 2008.


On August 26, 2008, the Alaska Workers’ Compensation Board (“Board”) heard the employer and insurer’s petition for reconsideration.  On August 13, 2008, the employer requested reconsideration of the Board’s July 29, 2008 decision and order on this case, AWCB Decision No. 08-0141.  Attorney Rebecca Miller represented the employer and insurer (“employer”).  Attorney Joseph Kalamarides represented the employee, having entered an appearance on August 15, 2008, and filing a petition in opposition to the employer’s request for reconsideration on August 20, 2008.  We heard this petition on the basis of the written record, and closed the record when we met to consider the petition on August 26, 2008.

ISSUE
Shall we reconsider, under AS 44.62.540, AWCB Decision No. 08-0141 (July 29, 2008)?

SUMMARY OF THE RELEVANT EVIDENCE AND ARGUMENTS

The AWCB Board Decision No. 08-0141 (July 29, 2008) noted the following factual, medical and procedural history:

I. FACTUAL AND MEDICAL HISTORY

The employee injured his right knee while working as a delivery truck driver for the employer on November 3, 2006, when trying to pull a pallet jack with a crate off a truck.
  The crate shifted, and he had to jump out of the way to the ground, twisting his knee when he landed.
  

The employee was seen by orthopedic surgeon David McGuire, M.D., on November 20, 2006, for the injury to his right knee.
  The employee told Dr. McGuire he was still working, but he had pain in his knee, and the knee popped, clicked, locked, gave way, and was stiff in the morning.  He also complained of difficulty with stairs, hills and kneeling.
  Dr. McGuire diagnosed the employee with a lateral meniscus tear and recommended conservative treatment with restriction of activities and an exercise program.
  Dr. McGuire considered the employee might need arthroscopy of his right knee, which he performed on December 12, 2006, repairing a tear to the lateral meniscus, and debriding the trochlea and the medial femoral condyle.
  The employee saw Dr. McGuire for followup on December 28, 2006, at which time he reported improved knee function, participation in a home exercise program, and readiness to return to work part-time.
  He saw Dr. McGuire again on January 22, 2007, reporting continued improved right knee function.
  Dr. McGuire opined the employee was recovering normally.
 On March 16, 2007, a radiograph of the right knee was performed, which showed only very minor degenerative changes.
  Dr. McGuire evaluated the employee for a PPI rating on March 16, 2007.
  Dr. McGuire assessed the right knee as having full range of motion without tenderness, effusion or instability.
  He evaluated the employee’s PPI according to Table 7-33 of the AMA Guides to Evaluation of Permanent Impairment (“AMA Guides”), 
  finding the employee was entitled to a 1% whole body and 2% lower extremity rating for a partial lateral meniscectomy, and an additional 2% moderate impairment for ratable pain for a total of 3% whole body PPI. The employer paid the lump sum payment for the 3% PPI rating on April 2, 2007.

On June 4, 2007, the employee saw Dr. McGuire and complained of pain in both knees, which was so bad he was unable to tolerate it and, because of it, did not want to get up in the morning.
  He reported having jumped off the delivery truck and hurting his knee again.
  Dr. McGuire opined the employee should be retrained for light duty work.
  Dr. McGuire took the employee off work
 and wrote a letter requesting the employee be retrained.
 The employer also wrote a letter requesting a reemployment benefit eligibility evaluation on June 21, 2007.
  The employee saw Dr. McGuire for followup and clarification of the prognosis for his knees on July 30, 2007.
  On November 8, 2007, the employee was found eligible for reemployment benefits.
  

On November 19, 2007, the employee consulted Dr. McGuire for left knee pain.
  He complained the left knee hurt, swelled and felt unstable.
  He also complained he had trouble with steps and heavy objects due to his left knee and had quit work in June 2007, because of these problems.
  Dr. McGuire diagnosed a lateral meniscus tear and recommended conservative treatment with restriction of activities and an exercise program, or arthroscopy for diagnostic and therapeutic purposes.
  

At the employer’s request, the employee was seen for an employer’s medical evaluation (“EME”) by John Ballard, M.D., on December 7, 2007.
  Dr. Ballard diagnosed the employee’s medical conditions as: 1) grade 2 chondromalacia, medial tibial plateau, medial femoral condyle right knee; grade 2 and 3 chondromalacia, trochlea groove, right knee, status post right knee partial lateral meniscectomy; and 3) left knee pain with possible medial and lateral meniscal tearing.
  Dr. Ballard opined the employee’s employment, defined as the work injury in November of 2006, along with the wear and tear that has occurred as a result of the type of work he performs, was a substantial factor in his medical conditions.
  He also opined there were no previous conditions to the employee’s knees that were aggravated by the work injury, except the chondromalacia in the right knee, which was permanently aggravated to a minor degree.
  He further opined the work injury was the substantial cause in the need for medical treatment.
  Dr. Ballard also thought treatment had been completed on the right knee, but that arthroscopy was required on the left knee.
  Finally, Dr. Ballard stated he thought the employee could do medium work, such as an order picker/parts picker/stock selector/warehouse worker, with restrictions to include no repetitive bending, squatting, and twisting and only occasional lifting up to 50 pounds.
  

On December 18, 2007, Dr. McGuire performed arthroscopy on both the employee’s knees.
  He found the trochlea in the right knee had a grade 3 lesion, which appeared to be the cause of the “remarkable” hyperextension of the right knee.
  He also debrided the chondral surfaces of the medial femoral condyle, the tibial plateau, and the anterior horn of the lateral meniscus.
  On the left knee, the chondral surfaces of the medial femoral condyle were debrided.  There was a severe, grade 3 lesion on the trochlea, and a lateral retinacular release was done.

The employee began a course of physical therapy in January of 2008, on referral by Dr. McGuire.
  

Starting in February 2008, on referral by Dr. McGuire, the employee was treated by David Richey, D.C., for myofascial release after his left knee surgery on December 13, 2007.
  Dr. Richey proposed an initial treatment plan of myofascial release two times per week for six weeks.
  The employee also continued followup care with Dr. McGuire.

II.  PROCEDURAL HISTORY

The employee filed a Report of Occupational Injury or Illness (“ROI”) with his employer on the day of injury, November 3, 2006, reporting the injury to his knee on November 3, 2006.
 The employer accepted the injury as compensable and paid TTD benefits using a compensation rate of $120.05 per week, from December 12, 2006 through December 25, 2007.
  The employer paid for a 3% PPI whole person rating in a lump sum of $5,310.00 on April 2, 2007.
  The employee filed a workers’ compensation claim (“WCC”) on July 12, 2007, for his knee injuries resulting from the work injury on November 3, 2006.
  He asserted he suffered an injury to his right knee on November 3, 2006, and after he returned to work in December of 2006, his left knee started hurting as well.
  He claimed .041(k) benefits starting from June 21, 2007, the date retraining was requested.
  On June 21, 2007, the employer controverted temporary total disability benefits (“TTD”) from June 5, 2007 forward.
  On August 6, 2007, the employer filed an Answer to the Employee’s WCC, denying the employee’s claim for .041(k) benefits from June 21, 2007 forward, until the time the PPI benefits would have been exhausted if they had not been paid in a lump sum on April 2, 2007.
  This controversion was based on Dr. McGuire’ opinion the employee’s right knee condition was medically stable and the prior payment of the lump sum.
  The employer did not address the employee’s claim for a left knee injury in either the June 21, 2007 controversion or the August 6, 2007 Answer.

However, on October 17, 2007, the employer controverted the employee’s claim for an injury to his left knee under AS 23.30.100, stating the employee had not reported the left knee injury.
  On November 15, 2007, the employee filed a WCC requesting a compensation rate adjustment to a minimum of $381.13 per week, plus penalties and interest, again claiming the injury to his left knee, and payment of a six month stipend as the employer had requested a reemployment benefit eligibility evaluation.
  He also claimed medical costs and transportation, and payment of partial permanent impairment benefits, if due. The employee claimed .041(k) benefits from June 21, 2007, saying that was the date his adjustor had requested retraining for him.
  
In its December 13, 2007 Controversion Notice, the employer controverted all benefits to any left knee condition based on a notice defense, PPI greater than 3% based on no rating indicating a greater PPI, and .041(k) benefits from June 21, 2007, based on payment of the PPI benefit in a lump sum.
   Also controverted were a compensation rate adjustment, as the employer asserted the  compensation rate had been calculated correctly under AS 23.30.220, and penalty and interest, as all benefits had been timely paid or controverted.
  

After receiving Dr. Ballard’s December 7, 2007 EME report, and taking the employee’s deposition on December 14, 2007, the employer accepted the employee’s left knee condition.
  The employer paid the employee TTD benefits for June 5, 2007 through December 6, 2007, in a lump sum on February 4, 2008.  Based on the employee’s deposition testimony concerning his 2004 income, the employer adjusted the employee’s compensation rate from $120.05 per week to $316.78 per week.
  On January 9, 2008, the employer filed a Controversion Notice for medical treatment for the right knee after December 7, 2007, and TTD benefits based on medical stability and the EME of Dr. Ballard, in which Dr. Ballard opined the employee would be able to work as a Driver/Sales Route, so he was not totally disabled under AS 23.30.185 and AS 23.30.395(16).

II.  ARGUMENTS OF THE PARTIES

A. .041(k) BENEFITS

The employee asserted he was entitled to AS 23.30.041(k) benefits from December 7, 2007 forward.  The employer argued it did not pay the employee the .041(k) benefits during this time period, as it was taking the credit to which it was entitled for the prior lump sum payment made on April 2, 2007.

B.  PPI BENEFITS

The employee argued he was entitled to addition PPI benefits for his right knee, as well as PPI benefits for his left knee.  The employer argued there was no evidence additional PPI had been incurred to the employee’s right knee and there was no PPI rating for the left knee, and that there must be a PPI rating under the AMA Guides before any further PPI benefits were due to the employee.
  At hearing the following discussion among the chair, the employer’s attorney, and the employee took place:

42:39
 

Chair:  But as far as the PPI rating goes, you do have to be…like we said, discuss it with your doctor and find out…they can’t do a PPI rating on your left knee until after you’re medically stable.

….

43:15

Chair:  And certainly we could ask that a repeat, you know, as part of our order, we could ask that they reevaluate your right knee…and once the left is stable, then we could ask that they do a PPI on both knees…

43:57

Ms. Miller:  And it is our position that, at this time, no PPI benefits are due above that 3% you were already paid.  

Employee:  Not a problem.

Ms. Miller:  And it is up to you to discuss these issues with your doctor and tell Dr. McGuire I think there is more PPI above 3% on my right knee, how about my left knee….  Inquire.  PPI benefits are not due until a rating has been assessed.  And that is something you should communicate with your doctor.

….

45:38

Ms. Miller:  And it’s our position that we shouldn’t really even need to address PPI today.  It’s not ripe, it’s not time, to talk about PPI because there’s nothing greater than a 3%, if that makes sense.

Employee:  Yeah.  I gotcha….

Ms. Miller:  So we can come back and …  If you get a rating in the future, and Liberty agrees with that rating, then you will be paid according to that rating.  At this point there is no decision to be made because there’s no rating, if that makes sense.  

Employee:  All I want is my life back.  I have no life, I mean, honestly, I don’t.

Ms. Miller: And that would go to your PPI rating and Dr. McGuire would consider all those things you discussed.  Your activities of daily living that you think are limited.  That is something you should discuss with Dr. McGuire as far as PPI and your permanent impairment.

C.  TRANSPORTATION COSTS

The employee maintained he was entitled to transportation costs for his medical treatment and reemployment plan.  The employer argued the employee had not submitted documentation of his transportation costs that met the requirement s of 8 AAC 45.082(d), as he did not list the mileage traveled or the dates traveled, and the address from which he travel was not clear.

At hearing the following discussion among the Board, the employer’s attorney, the employee’s witness, and the employee took place:

48.26 

Ms. Miller:  It is our position that the transportation log that you submitted, you submitted documentation to me, in my office on May 12, 2008, some of those, if you look at exhibit 16, there are some receipts for some clothes, I assume are for your schooling, and page 5, it looks like that’s a transportation log, but under the Act, I need more itemization.  You use two different addresses, well I have two different addresses for you, so you need to be more specific.  And it’s our position that with what you’ve listed on page 5, transportation costs are not due according to this because we can’t really ascertain what travel has been made.

 49:19

Employee’s witness:  So we just need to clean it up some, is there a form or…

49:20

Ms. Miller:  It needs to be more specific before transportation costs are due.  And as far as the trips to your rehab counselor, and the receipts for the clothes, as I have stated in my letter to you of May 29, 2008, those have to be submitted to your rehab specialist, your counselor, and they would be under your rehab plan.

51:10

Board Member Weel:  And I guess, Mr. Laws, to answer Ms. Miller’s questions, why do you have two different addresses?

….

Ms. Miller:  The board has one address for you, and as far as where we send your stipend check, is to a different address.  So when you go to and from your medical appointments, we can’t just look at your medical records and say that you went to Dr. McGuire’s office on this day, we don’t know where you started from since you have two different addresses. (51.35)  So if you have a transportation  log, it needs dates and places to and from, and then we can ascertain transportation costs.  But it is our position that none are due, because we haven’t seen that log yet.

51:57

Employee:  That is not a problem….

….

52:44

Ms. Miller:  If you have more itemization, and you think additional transportation costs are due, then we just need a more specific log.

Employee:  I understand it now.

D. FEBRUARY 4, 2008 COMPENSATION RATE ADJUSTMENT

Concerning his compensation rate and status as an hourly worker, the employee testified at hearing as follows:  

6:11

Chair:  …If you’re an hourly worker, then they go back and look at the prior two years, and take the highest of those years.  While you were working for Midnight Sun Transportation Services, were you an hourly worker?

6:11.08

Employee:  I was an hourly worker.  I was making $14 an hour when I was there….I had had an evaluation, and I had got a raise for a dollar, so I was making $15 an hour, but they had not applied it to my check….

The employee maintained that his current weekly compensation rate should be higher, as he was only making $13.00 an hour when working at Alaska Industrial Hardware, and his compensation rate for a 2003 injury there was $401.00.  The employee argued his current compensation rate was not calculated properly, since his compensation rate in 2003 was higher when his earnings were less.  

The employer asserted since the employee’s current injury was in 2006, his compensation rate is calculated under the 2006 law, which states the compensation rate for hourly workers is based on their earnings over the prior two years, whichever is most favorable to the employee.  The employee testified from the time he was hurt in 2003, he had not worked for a considerable period of time.  It was explained to him that may be why his compensation rate is low.  The employee testified he understood his compensation rate was computed according to the law, but that he did not feel it was right or fair.

E. INTEREST AND PENALTIES ON COMPENSATION RATE ADJUSTMENT MADE ON FEBRUARY 4, 2008.

The employee argued he was due penalty and interest on the compensation rate adjustment made by the employer when, on February 4, 2008, it paid the employee the total temporary disability (“TTD”) benefits due the employee for the period June 4, 2007 through December 6, 2007.  The employer argued it paid the disputed benefits in a timely fashion, 21 days after it received the new information concerning the employee’s 2004 income.

JULY 29, 2008 AWCB DECISION AND ORDER NO. 08-0141

In our Decision and Order of July 29, 2008, we ruled as follows:

ORDER
1. The employee’s request for AS 23.30.041(k) benefits from December 7, 2007 to April 3, 2008, is denied and dismissed.

2. The parties shall contact Workers’ Compensation Officer Faith White to set a prehearing conference to discuss the issue of TTD benefits from December 7, 2007 and ongoing until the time of medical stability, pursuant to AS 23.30.185.

3. We shall retain jurisdiction over the issue of TTD benefits and the employer’s entitlement to assert a credit pursuant to AS 23.30.041(k).

4. The employee’s request for permanent partial impairment benefits above 3% on the right knee is denied and dismissed without prejudice.  

5. The employee shall discuss with Dr. McGuire the issue of having another PPI rating performed on his right knee.

6. The employee’s request for permanent partial impairment benefits on the left knee are denied and dismissed without prejudice.  

7. The employee shall discuss with Dr. McGuire the issue of having a PPI rating on his left knee when the left knee condition reaches medical stability.

8. The parties shall contact Workers’ Compensation Officer Faith White to set a prehearing conference to discuss the employee’s specific earnings fact-pattern for his work for the employer, as well as the amount of his income during the years 2004 through 2007.

9. The employee’s request for travel costs related to medical care is denied and dismissed, without prejudice.

10. The employee’s request for the employer to pay travel and clothing costs related to his reemployment plan is denied and dismissed.  The employee shall submit those costs to the rehabilitation specialist.

11. We retain jurisdiction over the employee’s claim for a compensation rate adjustment and the employee’s claim for interest. 

PETITION FOR RECONSIDERATION

On August 13, 2008, the employer filed its petition for reconsideration, requesting reconsideration of the following issues:

1. Whether the Board improperly advocated on behalf of, and created a claim for the employee by ordering a hearing be set on the issue of temporary total disability (“TTD”) benefits, when such issue was not before the Board or raised by the employee?

2. Whether the Board violated the employer’s due process rights when it created a new claim regarding TTD benefits without allowing the employer notice or an opportunity to be heard on the on the warranting of or procedural irregularity of such a claim.

3. Whether the Board acted improperly and made factual errors when it found that the employer “misread” the independent medical evaluation report.

4. Whether the Board acted improperly when, after finding no permanent partial impairment benefits are due based upon existing evidence, it ordered the employee to obtain a third PPI rating, effectively advocating on behalf of, and creating a new claim for the employee on the issue of PPI benefits.

5. Whether the Board violated the employer’s due process rights when it created a new claim for PPI benefits without allowing the employer notice or an opportunity to be heard on the warranting of or procedural irregularity of such a claim (particularly when the Board also found that no PPI benefits are due).

6. Whether the Board acted improperly, made legal errors, and prejudiced the employer, when it allowed the employee more time to submit a transportation log, despite the employer’s own repeated past requests for logs.

7. Whether the Board acted improperly and made legal and factual errors when it requested information regarding the employee’s specific earnings fact pattern and the employee’s income history from 2004 through 2007, and ordered a new prehearing on these issues.

The employee filed its opposition to the employer’s petition for reconsideration on August 20, 2008.

The parties’ arguments follow.

A.  TTD BENEFITS
Concerning the Board’s finding regarding TTD benefits, the employer first argues the issues for hearing were set forth in the prehearing conference summary of April 11, 2008, and under 8 AAC 45.070(g), the prehearing conference summary governs the issues for hearing by the board panel.  The employer argues the board panel ignored this regulation in this case, when it took it upon itself to raise the issue of temporary total disability benefits in its July 29, 2008 Decision and Order.  It further argued the Board actually created a new claim for TTD benefits on behalf of the employee.  The employer contends the Board’s action was improper because: 1) the issue of TTD benefits was not delineated as a hearing issue on the prehearing conference summary; 2) it was in violation of 8 AAC 45.050, which requires one of the parties to bring a claim before the Board via a workers’ compensation claim (“WCC”); and 3) it was creating a new claim on behalf of the employee, thus improperly advocating for the employee and construing the law or procedures in favor of the employee.  In addition, the employer argued the Board appeared to have already decided the issue, since the Board found the employee had been unable to work at his employment at the time of injury since June of 2007, thus prospectively ruling on the claim for additional TTD benefits.  Due to the alleged advocacy for the employee and prospective ruling on the “new claim”, the employer argued a new, neutral hearing panel should reconsider the case.

The employee argued as the Board made no findings concerning the employee’s entitlement to TTD benefits, and the Board may conduct any investigation of any inquiry it wants into determining an employee’s entitlement to benefits, reconsideration is not warranted.

B.  PPI BENEFITS
Regarding the Board findings on PPI benefits, the employer argues the Board acted improperly and made factual errors when it ordered the employee to ask his treating physician for new PPI ratings on both knees and retained jurisdiction to consider the new ratings.  The employer argues the issue of PPI ratings was not properly before the Board, as the employee never filed a claim for medical benefits, and a PPI rating is paid as a medical cost.  The employer argues the Board improperly raised the issue without giving the employer notice and an opportunity to be heard.  The employer also argues there have already been two PPI ratings in the employee’s case, and no third PPI rating was necessary.

The employee contended the employee can amend his claim to add PPI benefits at the next prehearing.  Therefore, the employee argued no decision on the employee’s entitlement to PPI benefits should be made under any reconsideration of the Board’s July 29, 2008 decision.

C.  TRANSPORTATION BENEFITS
Concerning transportation benefits, the employer contended the Board when it ordered the employee to submit proper documentation of travel costs, because the employee had already failed to submit the requested documentation despite the employer’s prior repeated requests.  The employer argued the Board’s action prejudiced the employer by forcing it to incur further litigation costs. The employer also argued the Board acted improperly when it requested a prehearing conference be held for an inquiry into the employee’s specific earnings fact-pattern to determine whether the employee was an hourly worker.

D. COMPENSATION RATE ADJUSTMENT, PENALTY AND INTEREST
The employer maintained the parties effectively stipulated the employee was an hourly worker, so the Board’s order for a new prehearing conference on the issue of the specific earnings fact-pattern was improper.  The employer argued the Board was advocating for the employee to receive a higher compensation rate when it requested more information on the employee’s income and specific earnings fact-pattern.  The employer also argued the Board was assessing interest on a compensation rate that had not yet been ordered. 

The employee maintained there was no stipulation between the parties concerning whether or not the employee was an hourly paid employee, and since neither party submitted wage earnings for the Board to determine if the employee met requirements for calculating a compensation rate under 
AS 23.30.220(a)(4), the Board requested that information be produced.  The employee argued since the Board can conduct any investigation or make any inquiry it wants in determining the employee’s entitlement to benefits, there is no cause to grant reconsideration.

E.  CONCLUSIONS
The employer concluded by arguing again the Board’s decision in this case is filled with legal and factual errors and furthermore demonstrates the panel adopted an advocacy role on behalf of the employee, such that reconsideration with an independent panel is warranted.

The employee represented himself at the hearing on June 11, 2008, but attorney Joseph Kalamarides filed an entry of appearance on the employee’s behalf on August 15, 2008.  The employee concluded reconsideration is not warranted, as the Board’s decision did not award the employee any benefits.  The employee requested that the Board deny the employer’s petition for reconsideration.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 44.62.540 provides, in part:

(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . .

I. ISSUES FOR RECONSIDERATION NUMBERS 1-3.

AS 23.30.185 provides:

In case of disability total in character buy temporary in quality, 80 percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

AS 23.30.135(a) provides:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties.

AS 23.30.001 provides, in pertinent part:

It is the intent of the legislature that (1) this chapter be interpreted so as to ensure the quick, efficient fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter.

The Alaska Supreme Court, in Richard v. Fireman’s Fund,
 gave explicit directions to us concerning our duty to injured workers:

We hold to the view that a workmen's compensation board or commission owes to every applicant for compensation that duty of fully advising him as to all the real facts which bear upon his condition and his right to compensation, so far as it may know them, and of instructing him on how to pursue that right under the law.

As a footnote to this holding, the Supreme Court quoted Cole v. Town of Miami
 and Yurkovich v. Industrial Accident Board,
 in which the court declared:  

‘The Workmen's Compensation Act was enacted for the benefit of the employee. The Industrial Accident Board is a state board created by legislative act to administer this remedial legislation, and under the act the Board's first duty is to administer the act so as to give the employee the greatest possible protection within the purposes of the act.

In the instant matter, we find the employee claimed benefits for the time he was unable to work from December 7, 2007 and ongoing.  Although we found he was not eligible for .041(k) benefits for this period, on our review of the entire record, we noted that the employee might have a claim for TTD benefits during the time period for which he was claiming .041(k) benefits.  Under AS 23.30.135(a) we may make our investigation or inquiry or conduct our hearing in the manner by which we may best ascertain the rights of the parties.  Under AS 23.30.001, we are to interpret the Alaska Workers’ Compensation Act (“Act”) so as to ensure the quick, efficient, fair and predictable delivery of indemnity and medical benefits to injured workers at reasonable cost to the employers who are subject to the Act.  In addition, the Alaska Supreme Court has directed us to fully advise every applicant for compensation as to all the real facts which bear upon his condition and his right to compensation, as far as we may know them, and of instructing him on how to pursue that right under the law.
  Therefore, because during our review of the entire record, we noted the employee might have a right to TTD benefits for the period in question, it was our duty to inform the employee of that possible right, all the real facts which bear upon his bilateral knee condition and his right to compensation, and of instructing him on how to pursue that right under the law, which is to contact the Workers’ Compensation Officer to set a prehearing on the issue.  Thus, we find the actions the employer characterizes as improperly advocating on behalf of the employee or creating a claim for the employee are nothing more than the fulfillment of our duties under the Act itself and the direction of the Alaska Supreme Court.

We find the employer also contends that we violated its due process rights by creating a new claim without allowing it notice or an opportunity to be heard on the warranting of or procedural irregularity of such a claim.  We find the employer’s due process right have not been violated, as it will have ample opportunity to address the issues of the alleged procedural irregularity as well as the merits of the claim itself at the prehearing.

We find the employer argues we made factual errors when we found the employer had misread the independent medical evaluation.  We did not in fact find the employer had misread the December 7, 2007 employer’s medical evaluation (“EME”) of Dr. Ballard.  Rather, we questioned whether the employer had misread the report, as Dr. Ballard had recommended further treatment of the employee’s left knee, which indicated the employee was not medically stable at the time of the report.  

II. ISSUES FOR RECONSIDERATION NUMBERS 4-5.

The employer argues we acted improperly when we ordered the employee to obtain a “third” PPI rating.  The employer argues we created a new claim for PPI benefits without allowing the employer notice or an opportunity to be heard on the warranting or procedural irregularity of such a claim.  We find the employee claimed PPI benefits for both knees in his WCC of November 15, 2007, and the issue of PPI benefits was listed on the Prehearing Conference Summary of April 11, 2008.  Further, we find the discussion at the June 11, 2008 hearing show that the employer’s attorney, as well as the chair, instructed the employee he needed to discuss the issue of obtaining PPI ratings on his knees with Dr. McGuire.  Further, we find we did not order the employee to obtain PPI ratings, but rather to discuss the issue of PPI ratings with his doctor.  In summary, we find the employee made a claim for PPI benefits for his knees, but apparently did not know how to pursue his claim for those benefits.  We find that we instructed the employee on how to pursue his claim for PPI benefits at the hearing, as did the employer’s attorney.  Further, we find our order to the employee to discuss the issue of PPI rating for his bilateral knee condition only memorialized in writing our oral instruction at hearing to the employee on how to pursue his rights under the Act.

III.  ISSUE FOR RECONSIDERATION NUMBER 6.

The employer argues we acted improperly, made legal errors, and prejudiced the employer when we allowed more time to submit a transportation log, despite the employer’s own repeated past requests for logs.  After a review of the discussion at the June 11, 2008 hearing, however, we find it is clear the employer’s attorney invited the employee to submit additional itemization of his transportation costs.  We find our order dismissing the employee’s claim for transportation costs without prejudice is proper, and the employer is has not been prejudiced, particularly where the employer’s attorney indicated to the employee he should submit further itemization of those costs.

IV. ISSUE FOR RECONSIDERATION NUMBER 7

The employer argues the employee agreed he was an hourly worker while working for the employer and the parties effectively stipulated to the fact the employee was an hourly worker.  However, we find whether or not the employee should be considered an hourly worker is a legal determination to be made according to the specific earnings fact-pattern of each employee, not simply on whether an employee considered himself or herself to be an hourly worker.  We find that since we did not make an inquiry into the specific earnings fact-pattern of the employee, we may need to make further findings of fact before we can make a determination whether the employee should be considered an hourly employee under AS 23.30.220(a)(4) or not.  We find our order directing the parties to contact the Workers’ Compensation Officer to set a prehearing to discuss the employee’s specific earnings fact-pattern, as well as the employee’s earnings for the years 2004 through 2007 is proper.  We find the employee’s earnings during 2004 and 2005 are relevant to the question of whether the employer properly calculated the compensation rate if the employee is indeed an hourly worker, and the employee’s earnings for 2006 and 2007 are relevant to the calculation of the proper compensation rate if, at the time of injury, the employee’s compensation was not calculated by the hour.

We understood the employee’s request for penalty and interest to be on the compensation rate adjustment made on February 4, 2008.  Therefore, our discussion of penalty and interest on the compensation rate was meant to refer only to the February 4, 2008 payment of the compensation rate adjustment, based on the then new compensation rate, not any compensation rate adjustment that may or may not be made in the future.  To clarify, we found the payment of the compensation rate adjustment was due on January 28, 2008; 14 days after the employer received the information concerning the employee’s 2004 income, according to AS 23.30.155(b).  We also found the employer paid the TTD benefits based on the new compensation rate on February 4, 2008, 7 days after the due date, thus avoiding a penalty under AS 23.30.155(e).  We also found that the employer did not make the payment on January 28, 2008, when it was due, but rather made the payment on February 4, 2008, 7 days after it was due.  Therefore, we found the employer did owe interest on the compensation rate adjustment under AS 23.30.155(p), as the employer is required to pay interest on compensation not paid when due.   However, we retained jurisdiction over this issue in case the employee is not in fact an hourly worker and another compensation rate adjustment is required. 

SUMMARY

In response to the employer’s petition for reconsideration, the Board has reexamined the record in this case, as well as our Decision and Order No. 08-0141 (July 29, 2008), and determines that we shall not grant the petition for reconsideration under AS 44.62.540.


ORDER

1. The employer/ petitioner’s request for reconsideration is denied.

2. AWCB Decision No. 08-0141 (July 29, 2008) remains in effect.

Dated at Anchorage, Alaska this 27th day of August, 2008.
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MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 
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� Employee’s Report of Occupation Injury or Illness (“ROI”), 11/3/06.


� Id.


� Dr. McGuire’s clinic note, 11/20/06.


� Id.


� Id.


� Id., and Dr. McGuire’s operative report, 12/12/06.


� Dr. McGuire’s clinic note, 12/28/06.


� Dr. McGuire’s clinic note, 1/22/07.


� Id.


� Harold Cable,M.D.’s Report of radiograph of right knee, 3/16/07.


� Dr. McGuire’s clinic note, 3/16/07.


� Id.


� AMA Guides to Evaluation of Permanent Impairment , 5th Edition, 2001, American Medical Association Press.


� Compensation Report, 4/4/07.


� Dr. McGuire’s clinic note 6/4/07.


� Id.


� Id.


� Dr. McGuire’s work status note, 6/4/07.


� Dr. McGuire’s letter, 6/13/07.


� Eligibility Evaluation Request, 6/21/07.


� Dr. McGuire’s clinic note, 7/30/07.


� Letter of Eligibility, 11/8/07.


� Dr. McGuire’s clinic note, 11/19/07.


� Id.


� Id.


� Id.


� Dr. Ballard’s EME report, 12/7/07.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Dr. McGuire’s operative report, 12/18/07.


� Id.


� Id.


� Id.


� Denali Physical Therapy Initial Evaluation/Plan of Care, 1/15/08.


� Dr. Richey’s clinic note, 2/25/08.


� Id.


� Dr. McGuire’s clinic notes, 1/2/08-4/10/08.


� Employee’s ROI, dated 11/3/06, filed at DOL-WC on 1/8/07.


� Compensation Report, 4/4/07.


� Id.


� Employee’s WCC, 7/12/07.


� Id.


� Id.


� Employer’s controversion, 6/21/07.


� Employer’s 8/6/07Answer to Employee’s WCC.


� Id.


� Employer’s 6/21/07 Controversion and 8/6/07 Answer to Employee’s WCC.


� Employer’s Controversion Notice, 10/17/07.


� Employee’s WCC, 11/14/07.


� Id.


� Employer’s Controversion Notice, 12/13/07.


� Id.


� Employer’s Hearing Brief, 6/11/08.


� Compensation Report, 2/13/08.


� Employer’s Controversion Notice, 1/9/08.


� AMA Guides to Evaluation of Permanent Impairment, 5th Edition, 2001, American Medical Association Press.


� The 42:39 refers to the minutes and seconds of the hearing recording.


� Richard v. Fireman’s Fund, 384 P.2d 445, 449 ( Alaska 1963).


� Cole v. Town of Miami, 52 Ariz. 488, 83 P.2d 997, 1000 (1938).


� Yurkovich v. Industrial Accident Bd., 132 Mont. 77, 314 P.2d 866, 869-871 (1957).


� 384 P.2d 449.
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