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DECISION AND ORDER

AWCB Case No.  200503130
AWCB Decision No.  08-0161 

Filed with AWCB JUNEAU, Alaska

on August 29, 2008


On April 8, 2008, the Southern Panel of the Alaska Workers’ Compensation Board (board) heard the employer’s petition to dismiss the employee’s claims for workers’ compensation benefits. The employee was represented by Tom Batchelor.  Attorney Trena Heikes represented the employer. We closed the record after receiving post-hearing briefing, and a post-hearing petition on that briefing, when we next met on June 10, 2008.


ISSUE
Whether the employee's claims are barred by the statute of limitations provision of 
AS 23.30.110(c)?

FACTUAL AND PROCEDURAL BACKGROUND

A.
Summary of medical evidence:

Medical records attached to medical summaries on file show that the employee was diagnosed with fractures of the pubic rami of the pelvis on June 13, 2005 at Virginia Mason Medical Center in Seattle.
  The employee returned to Juneau, came under the care of John Bursell, MD on


June 23, 2005,
 where she received conservative care including medication, limited weight bearing with wheelchair and crutches until approximately August 2, 2005,
 and supervised physical therapy starting approximately October 5, 2005,
 released to home exercises on December 7, 2005,
 and reported on January 6, 2006 to her nurse practitioner that she believed her pubic fractures were “healed.”
  

The employee reported persistent right shoulder pain secondary to her use of crutches, diagnosed as rotator cuff syndrome and was referred for physical therapy,
 which appears to have been deferred due to her partner’s metastasis of cancer.
  Physical therapy on the right shoulder appears to have begun on February 7, 2006,
  followed by steroid injection with temporary relief, and continued until March 2006 when the employee was diagnosed with a re-fracture of her pelvis while in Anchorage.
  She started using crutches again.
  The employee began water aerobics and her pelvis improved.
  The employee re-initiated physical therapy for the right shoulder in August 2006,
 with August 21, 2006 MRI showing partial tear of the right supraspinatus muscle tendon complex.
  This was to be treated conservatively with physical therapy, although it is unclear on this record whether the employee was able to attend physical therapy for her shoulder, due to a variety of other medical problems, and her partner’s continuing battle with cancer, which ended with his death on March 28, 2007.
 A MRI on August 2, 2007 showed a full thickness tear of the supraspinatus tendon.
  The employee underwent surgical repair of this rotator cuff condition on September 17, 2007.
  The employee was to begin PT after the shoulder surgery, but the records on file to date with the board do not reveal subsequent progress.
  

B.
Summary of claims, controversions, and pre-hearing proceedings:
The employee, (at the time age 74; DOB March 21, 1931)
 reported that, while working for the employer as a sales clerk, she believes she incurred fracture of her pelvis while squatting down to lift up a tray of jewelry, on May 8, 2005.
  By a controversion form dated August 15, 2005, filed by the board on August 17, 2005, the employer controverted all benefits under


AS 23.30.100, also denying course and scope and asserting the employee’s injuries arose from osteoporosis.
  The board’s copy of the controversion form, as served on the employee, reads across the top of the first page as follows:
EMPLOYEE: READ IMPORTANT INFORMATION ABOUT YOUR RIGHTS ON BACK.

On the back side of the form are the following words:

This notice means the insurer/employer has denied payment of the benefits listed on the front of this form for the reasons given.  If you disagree with the denial, you must file a timely written claim (see time limits below). . . .  You must also request a timely hearing before the AWCB (see time limits below).  The AWCB provides the “Affidavit of Readiness For Hearing” form for this purpose.  Get forms from the nearest AWCB Office listed below.

*  *  *

TIME LIMITS

* * *
When must you request a hearing (Affidavit of Readiness for Hearing form)?

If the insurer/employer filed this controversion notice after you filed a claim, you must request a hearing before the AWCB within two years after the date of this controversion notice. You will lose your right to the benefits denied on the front of this form if you do not request a hearing within the two years.

On August 23, 2005, the employee filed a workers' compensation claim (WCC) in relation to the May 8, 2005 event. In this claim, the employee identified the body part injured as the “right pubic ramus,” and in description of nature of injury or illness recited “see attached.”
  On the second page (reverse side) of the WCC form, the employee appeared to request temporary total disability (TTD) benefits from “05/15/05 through continuing;” unspecified medical benefits; and unspecified transportation costs for medically-related transportation.  The employee also checked the box on the board’s form for making a claim for permanent total disability (PTD), “from 05/15/05 through present” but then a line was drawn through this entry on the form.   The TPD and PPI boxes were not checked.
    On August 23, 3005, the board also received a medical summary form signed by the employee with several medical chart notes, an airline ticket, a hotel bill, a wheelchair rental bill, and a disability form attached.

By a controversion form dated September 21, 2005, filed by the board on September 23, 2005, the employer submitted its controversion to the WCC, again reciting the defense under
AS 23.30.100, again alleging that the injury did not occur within the course and scope of employment, and alleging the employee’s injury occurred as the result of osteoporosis.  The language on the top of the form and the reverse are identical to that in the earlier-served controversion form.
 

The board’s designee Workers’ Compensation Officer (WCO) Bruce Dalrymple issued a notice for a pre-hearing conference (PHC) for September 27, 2005.
  The summary recites that this conference was held, at which no mention was made of any claim for PTD, only TTD, medical benefits, and transportation benefits.  The summary also recites that the employee was making a claim for permanent partial impairment (PPI) benefits at that time.  The PHC Summary recites that the parties discussed exchange of medical releases and a tentative date for a deposition of the employee in Anchorage.  There is no indication that the two-year time limit under


AS 23.30.110(c) was discussed at the PHC.  A follow-up conference was set for


November 3, 2005.

The board’s computer record indicated on October 17, 2005, the employee was provided a copy of the August 2, 2005 report by John Bursell, MD, from a medical summary on file with the board.
  

On the board’s copy of the September 27, 2005 PHC, there is a notation in Mr. Dalrymple’s handwriting in original ink, “cancelled by EE.  11-2-05” and the date for the November 3, 2005 PHC is circled in the same ink.
  We have no indication that the scheduled November 2, 2005 PHC was ever held.

Thereafter both the board’s paper and computer file is quiescent for approximately 20 months,
 until July 9, 2007, when the employee’s counsel entered his appearance,
 and also filed an amended WCC on the same day.  The amended WCC
 describes the following:

Describe how the injury or illness happened: Prolonged periods of standing resulted in pelvic fractured. [sic]

Part of Body Injured: right pubic ramus

Nature of injury or illness: CLOSED; Fracture of pubic ramus.

Reason for filing claim (be specific): IR has controverted claim and benefits

This claim amends a prior claim dated 8/23/05.

The amended WCC states a claim for TTD,
 TPD,
 PTD,
 PPI,
 medical benefits,
and attorneys’ fees and costs.
  There are no attachments to this amended WCC.

A third controversion, dated August 3, 2007, filed with the board on August 7, 2007, denied all benefits, again under AS 23.30.100 and asserted the employee’s need for medical treatment was due to pre-existing osteoporosis.
  A fourth controversion, dated October 3, 2007, controverted claimed benefits under AS 23.30.110(c), and the employer filed its petition to dismiss on the same date, and then later its affidavit of readiness for hearing (ARH) on the petition.
 

A second pre-hearing conference was held on December 20, 2007; the WCO’s summary of it did not recite any verbal request for hearing by the employee, nor verbal amendment of the employee’s claim, at the pre-hearing conference.
  By ARH dated January 2, 2008, the employee submitted an ARH on the “amended workers’ compensation claim dated 7/5/07.”



In a letter dated January 3, 2008, received and filed by the board on January 7, 2008, the employee’s counsel objected to the PHC Summary, stating “I noted our desire, which was not opposed, to amend Ms. Ensley’s claim of 7/5/07 to clarify that it also included her injury for a torn rotator cuff.”  Although arguing he felt it unnecessary, in his letter employee’s counsel indicated an ARH would be filed.

This matter was originally scheduled for a hearing on the merits and on the employer’s petition to dismiss on March 11, 2008.
  The employer opposed a hearing on the merits without first having a hearing on the potentially dispositive Section .110(c) defense, and conducting additional discovery.
  The board’s designee re-scheduled the matter for hearing on the Section .110(c) defense for March 11, 2008, and for a hearing on the merits on June 10, 2008.
  Due to conflicts with the employee’s counsel’s scheduled argument before the Commission, the board re-scheduled the hearing on the Section .110(c) defense for April 8, 2008,
 and believing a need for post-hearing briefing to address legal issues, that would not permit further discovery in time for the June 10, 2008 hearing date, so the June 10, 2008 hearing date was vacated.

C.
Summary of testimony at hearing:

Ms. Ensley described how she believes the fracture occurred while working for the employer, and that she continued to work while limping in pain for nearly three weeks, not realizing a fracture had occurred.
  Ms. Ensley testified that her last day working was on May 25, 2005, and that she has not returned to work with the employer or any other employer.
  Ms. Ensley described that she had had a lumbar condition with pain in her legs, that initially she thought the pain she experienced was a recurrence of her back condition, and that she “probably” told Penny Tripp it was her back condition that had flared up.  Ms. Ensley testified that it was not until she was told by a doctor on June 10, 2005 that she knew she had a fracture, and it was some time after that she was able to link the fracture to the workplace episode.

Ms. Ensley testified that she had no pelvic x-rays either at Juneau Urgent Care (where she sought treatment on May 25 and 27, 2005) nor at the Bartlett Regional Hospital emergency department (where she sought treatment on May 29, 2005).
  Ms. Ensley confirmed that the first diagnosis of fractures of the pubic rami occurred at Virginia Mason Medical Center in Seattle where x-ray imaging of the pelvis was performed on June 10, 2005,
 and that she called Penny Tripp that evening from her hotel room at the Baroness Hotel, across the street from Virginia Mason, to tell her that she would not be able to return to work for approximately 90 days.

Ms. Ensley testified that she later was told by Dr. Bursell, whom she confirmed that she first started treating with on June 23, 2005,
 that the workplace incident likely caused the pubic fractures, although she seemed uncertain precisely when this conversation with Dr. Bursell took place.
  Ms. Ensley testified that she went to the jewelry store to complete a ROI form that


Ms. Tripp provided, which she signed on July 12, 2005.
  Ms. Ensley testified that she gave


Ms. Tripp a three-page medical report to file with the ROI.

Ms. Ensley acknowledged receiving the controversion form dated August 15, 2005, including identification of her handwriting across the top of the employee’s copy of it.
  This controversion form was addressed to the employee at P.O. Box 22187, Juneau, Alaska.



Ms. Ensley acknowledged that the controversion form dated September 21, 2005 was correctly addressed to a post office box where she received mail at that time, and where she continued to receive mail up to the date of the hearing.
  She was unable to affirmatively recall receiving the September 21, 2005 controversion form, could not recall whether the form had a reverse side with printing, nor whether she had read the reverse side, because of the intervening stressful events.
  Ms. Ensley did not present testimony refuting the certificate of service contained in the September 21, 2005 controversion form.

Ms. Ensley testified that she graduated with a high school diploma, had completed some years of college, and had no trouble reading the written word.
  Ms. Ensley testified that she has always been able to manage her own financial affairs, even when hospitalized for a medical condition.

Ms. Ensley testified that she had “numerous” meetings and conversations with WCO Dalrymple, but that during “that time” it was “a bad time for him” because he was repeatedly away from the board’s office on extended leave.
  The board takes administrative notice that WCO Dalrymple died on October 18, 2006.
  Ms. Ensley testified that, although she spoke numerous times with him, Mr. Dalrymple never told her about the two-year time limit under AS 23.30.110(c), that she learned of it from her attorney Mr. Batchelor.  Ms. Ensley was not asked when she learned of the two-year deadline.
  

Ms. Ensley adopted as her own the following statement in the employee’s pre-hearing brief:

Although it is unclear if the controversion had been received by Ms. Ensley at the time of the 9/27/05 pre-hearing conference, Ms. Ensley sought the advice of Mr. Dawrymple [sic: Dalrymple] who explained to her what a controversion was and reassured her to not be concerned about the controversion because insurers were required to file them to avoid penalty while investigating a case and frequently a claim is accepted afterward with investigation and, as added assurance, noted that there appeared to be adequate evidence that she had a work injury.

Ms. Ensley testified that she attended the pre-hearing conference on September 27, 2005, and agreed to submit to deposition in Anchorage on October 14, 2005, as she planned at that time to be in the Anchorage area while her partner Rupert Andrews attended an Alaska Board of Fisheries meeting, of which he was a board member.
  Ms. Ensley testified that she learned, while on the trip to Anchorage in October 2005, that her partner had been diagnosed with potential recurrence and metastasis of cancer, for which he had been treated previously, and on doctor’s advice she and Mr. Andrews made arrangements to fly to Seattle for oncology treatment as soon as possible.
  Mr. Ensley testified that she called Ms. Heikes’ office to cancel the scheduled deposition for this reason.

Ms. Ensley testified that while in Anchorage in April 2007,
 she experienced what was ultimately diagnosed by doctors at Providence Anchorage Medical Center as a re-fracture of her pelvis, while the employee was not working.
  

Ms. Ensley testified that after the June 2005 fracture diagnosis, she began to experience pain in her shoulders, especially the right shoulder, with pain that came on gradually.  The employee testified that she recalls first mentioning this pain to Dr. Bursell in December 2007, then corrected herself and stated December 2005 on examination of a December 19, 2005 chart note by Dr. Bursell.
  The employee testified that the pain in her shoulder worsened when she resumed using crutches again in 2006 as a result of the re-fracture.
  The employee testified that after MRI, she was told she had a rotator cuff tear in the right shoulder.
  The employee affirmed she took a long vacation outside Alaska in the latter part of 2006.

Ms. Ensley confirmed that the original WCC sought TTD, medical benefits, and transportation benefits, for fracture of the right pubic ramus, without mentioning PPI.
  Ms. Ensley testified that the only additional benefits sought in her July 2007 amended claim was attorneys fees and costs, due to pubic fracture.
  Ms. Ensley was not shown the 2007 WCC during this questionng on it.  The employee testified that she “assumed” the correctness of the employer’s attorney’s representation that an affidavit of readiness for hearing was not filed on her claims until


January 2, 2008.

The employer called no witnesses, but submitted the affidavit of Trena Heikes.  In that affidavit, Ms. Heikes affied that she received a call on November 2, 2005 from WCO Dalrymple to cancel the pre-hearing conference that had been scheduled for November 3, 2005 at the employee’s request, and that she was told by Mr. Dalrymple that it would be rescheduled when the employee was next available.  Having received no contact, Ms. Heikes “placed my file on hold, ultimately closing my file in 2006.”  Ms. Heikes affied that she received nothing more on the matter except a medical summary by a Penelope Matthieson on May 29, 2007,
 until receiving Mr. Batchelor’s entry of appearance in July 2007.

Ms. Penny Tripp, although identified as a witness in the pre-hearing witness list and during the hearing, was not called to testify.

D.
Summary of arguments on petition to dismiss under AS 23.30.110(c)

(1)  The employer’s arguments:

The employer argued that the board’s obligation under Richard v. Fireman’s Fund
 to inform the employee about the procedural requirements and deadlines of the Alaska Workers’ Compensation Act, including AS 23.30.110(c), were fulfilled by the language on the reverse side of the controversion forms, which the employee did not deny receiving, and service of which was unrefuted.
  The employer argued that Division staff had no obligation “to seek out the employee and urge [her] to file paperwork or volunteer information,” citing the Alaska Workers’ Compensation Appeals Commission (“Commission”) decision in  Tonoian v. Pinkerton Security.
  The employer argued that the employee refused to submit to discovery
 and took no other action on her claim until obtaining counsel who, it was argued, filed a medical summary in May 2007,
 and filed an entry of appearance and amended claim in July 2007.  The employer argued that the 2-year time limit of AS 23.30.110(c) ran thereafter in September 2007, and the claims of the employee must be dismissed as a matter of law.
  

The employer argued that there are “recognized equitable principles” that may excuse failure to comply with the 2-year deadline where there is (1) documented mental incapacity;
(2) misrepresentation by board personnel; or (3) lack of notice of the 2-year limitation period to an unrepresented employee.  The employer argued that there was no evidence the employee was mentally incompetent,
 no evidence of any misrepresentation by board personnel, and the employee was not pro se at the time that the 2-year period ran in September 2007, and that the employee had not met the burden of showing equitable relief, under Tonoian.
  The employer argued that the employee’s two claims here were effectively identical (but for the addition of a claim for attorneys fees and costs in the July 2007 WCC), and therefore the rule of Hogenson
 did not apply.
  The employer argued that the rule in Bailey
 was inapplicable here because there was no compromise and release involved, and the employer had never agreed to compensability, so the case is distinguishable.
  
The employer argued that the employee could not after the fact of running of the Section .110(c) deadline somehow resurrect her claim by re-characterizing the July 2007 claim as an “amended” claim that was based on different facts, when the employee testified both claims were for the same injury, under Kuukpik Arctic Catering, LLC v. Harig.
  The employer argued that the employee’s attempt to “morph” the 2007 claim into some different claim was factually unsupported,
 and insufficient to avoid the rule of Harig,
 that the 2007 amended pleading must be related back, for deadline-counting purposes, to the date of the original August 2005 claim which it amended, and therefore since that claim is time-barred, so too is the amended claim.
  The employer argued that because the employee testified that the onset of shoulder pain began with the use of crutches in June 2005, that the employee was aware of the connection between her shoulder and her hip fracture before the filing of her August 2005 claim.

(2)  The employee’s arguments:

The employee argued that with a continuing injury, with the complication of a re-fracture and rotator cuff tear of the shoulder, in fact a ‘series of injuries,
 the July 5, 2007 amended claim was timely and the 2-year time deadline of AS 23.30.110(c) could not be applied to a claim not yet filed, under Jonathan v. Doyon Drilling.
  The employee argued that information given by
WCO Dalrymple, argued to be “accurate at the time but misleading,” provided assurances that the employee should not be concerned with a “routine” controversion.
  

The employee argued that the purposes of the workers’ compensation system would be defeated if the controversion of a claim based on an initial injury were found to bar subsequent sequellae of that injury, unknown and unoccurred at the time of the original injury or original controversion of a claim based on it.
  

The employee cited the Commission decision in the Barron
 case for the proposition that a claimant may amend a claim to conform to the evidence based on subsequently discovered conditions or injuries, impliedly starting a new Section 110(c) tolling period.  The employer argued that, under the rules pronounced in Bailey as applied in Hogenson, that here there are different benefits and a different injury, and therefore the Section 110(c) time bar cannot bar benefits for the employee’s re-fracture and rotator cuff injury.
  

The employee, surveying cases on general equitable principles and the Richard obligation to inform the employee “as to all the real facts that bear on [her] condition and [her] right to compensation . . . and of instructing [her] on how to pursue that right under the law,”
  quoting from the Alaska Supreme Court’s opinion in the Van Biene case,
 argued that the employee had been misdirected by WCO Dalrymple away from attention on the Section .110(c) time period and that he failed to alert the employee of the consequences of the passage of time.
  The employee cited to dictum in the Kim
 case for the proposition that the Commission has recognized equitable principles may apply to excuse a failure to comply with Section .110(c).  The employee argued that the life-threatening (and ultimately mortal) illness of the employee’s partner provided an equitable basis for forgiving the failure to comply with the two-year deadline,
 citing a trio of non-workers’ compensation cases,
 where statutes of limitation were found subject to equitable tolling if: (1) the defendant is given actual notice of the employee’s claim; (2) the defendant’s ability to gather evidence is not prejudiced; and (3) plaintiff acted reasonably and in good faith.  The employee argued equitable estoppel, arguing Ms. Ensley’s reliance on the direction of WCO Dalrymple, “or equitable extension of the time period due to her circumstances,” arguing there is inconsistency
 between the “broad grant of authority to exercise equitable remedies provided by Supreme Court decision,” (apparently an allusion to the Van Biene decision), and Commission decisions such as Tonoian,
 Bohlmann,
 and Morgan.

In reply to the employer’s arguments, the employee’s counsel argued that a May 2007 medical summary form was sent to the employer’s counsel due to a clerical error prior to an entry of appearance before the board, and that the employer’s argument that equity protects only an unrepresented employee and not a represented one, is without merit.  The employee argued that, with only four forms of monetary benefits to be claimed (TTD, TPD, PPI, and PTD), the limits of the board’s form are such that the employee was not prompted to provide more information to demonstrate the claim in 2007 was based on new and subsequent injuries.  The employee argued that, at the time the amended claim was filed in July 2007, the rotator cuff surgery had not even taken place, and the sequellae or complications from it were not known, arguing that the July 2007 claim was “for a different situation and for different injuries and different benefits” and “renews the original claim.”
 

FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.110 (c) provides, in part, “[I]f the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.”  

The time limit of AS 23.30.110(c) runs by operation of the statute.  Dismissal under
AS 23.30.110(c) has been said to be automatic and non-discretionary.
  In Tipton v. ARCO Alaska, Inc.,
 the Alaska Supreme Court noted the language of section 110(c) is clear, requiring an employee to request a hearing within two years of the date of controversion or face dismissal of his or her claim.  The court also noted that the defense of statute of limitations is "generally disfavored," and that neither "the law [n]or the facts should be strained in aid of it."
  In Bailey v. Texas Instruments, Inc.,
 the Alaska Supreme Court held that an earlier claim for medical benefits could be barred by operation of AS 23.30.110(c), while a newer claim for different medical benefits, based on different, more recent medical expenses incurred after the filing of the barred claim, could survive.   In University of Alaska Fairbanks v. Hogenson, applying Bailey, the Commission found that, for continuing benefits such as TTD, a new claim for benefits may arise despite the statutory bar to benefits under an earlier-filed claim if based on new facts or for a different benefit.
  The Southern panel of the board has twice excused the Section 110(c) time bar after a failure of effective communication of the 2-year time limit by the Division to employees, concluding in those cases a failure to fulfill the mandate under Richard v. Firemen’s Fund
 to adequately inform the employee.
  

After being adequately informed of the 2-year deadline, AS 23.30.110(c) requires an employee to prosecute his or her claim in a timely manner once it is controverted by the employer.  The first controversion filed after the employee files a claim starts the two-year time limitation contained in AS 23.30.110(c).

A. 
Adequacy of notice to employee of 2-year deadline under 


Richard v. Fireman’s Fund
In this case, the employee filed her first workers' compensation claim on August 23, 2005, requesting TTD, medical benefits, and transportation benefits (later amended to include PPI), as a result of a fracture of the right pubic ramus, with a date of injury of May 8, 2005.
  This claim was filed a week after the employer’s first controversion of this case, and the claim was controverted by the employer on a controversion form dated September 21, 2005, filed with the board on September 23, 2005.  

The employee did not refute the employer’s certification of service of the operative
September 2005 controversion form, acknowledged it was addressed correctly to an address where she received mail at the time, and acknowledged receipt of an earlier controversion form (in all respects identical) at this same mailing address.  The employee, whom we find showed crisp mental acuity at the hearing, (although at times showing understandable difficulty accurately recalling some dates of events some three years earlier, when documents were not placed before her to refresh her memory), testified convincingly that she had the ability to read the back side of the controversion form with understanding.  Thus we distinguish the case of Austin
 in which the board found the employee lacked proficiency with the written word, and found that the board’s complete reliance on a written notice on the back side of the controversion form was insufficient to fulfill the Richard mandate.  This case is closer to the facts of Dennis,
 where the employee was able to read the form aloud, but we distinguish Dennis on the fact that although the employee could read and pronounce the words on the form, he did not correctly comprehend their meaning.  Here, there was no similar evidence of reading miscomprehension, and so we decline to follow Dennis.

Although in this case the employee did not recall reading the reverse side of the controversion form, we find that at the time the employer unrefutedly certified mailing, the employee possessed the education and sophistication to read it with understanding if she did receive it, and the controversion form on its front clearly invited her to do so.  We are unable to affirmatively find that the employee admitted receiving the form, but under our regulation, service at the employee’s mailing address of record is deemed complete upon mailing.
  On this basis, we find the controversion form was legally and effectively delivered to the employee, that she was correctly directed to read the controversion form, had she done so she would have understood it, and therefore the employee is legally bound in application of AS 23.30.110(c) despite her testimony (which we otherwise find credible) that she did not know about the two-year deadline.

B.
Equitable tolling of AS 23.30.110(c)

The employee argued that in equity we should excuse the failure to file a timely affidavit of readiness for hearing on the 2005 WCC.  The strongest legal authority to support this is expressed in the 1993 case of Wausau, Inc. v. Van Biene, where the Court held that “. . . the Board possesses the authority to invoke equitable principles to prevent an employer from asserting statutory rights.”
  Against this strong and unequivocal statement, however, the Commission has ruled that Section 110(c) “is not a statute that gives the board discretion to relieve a claimant or petitioner from its operation in the interests of justice or for good cause.”
  The Commission in Bohlmann v. Alaska Construction & Engineering
  found support in the differing texts of AS 23.30.095(c), AS 23.30.100, AS 23.30.105(a) and AS 23.30.110(c) for the conclusion that the board has a defined authority to apply certain equitable principles to defenses brought under Sections .095,  .100, and .105, but not under Section .110(c).
  The Commission in that decision also ruled that the board’s regulation 8 AAC 45.195, which authorizes waiver or modification of a procedural requirement on a finding of “manifest injustice,”  was no authority permitting relaxation of AS 23.30.110(c), as a superior statute.

These recent precedents from the Commission have caused us to doubt whether the board has any implied, general equitable authority to relax the 2-year deadline under AS 23.30.110(c).
  While it is true that there are phrases in some of the Commission’s Section .110(c) cases which discuss the board’s equitable authority in applying the 2-year deadline, as the employer points out, none of the circumstances that the Commission has held to justify tolling under
AS 23.30.110(c) have been shown to be present here.  We sympathize with the employee’s predicament (during overlapping periods of time) of dealing with her fractured pelvis, her partner’s mortal struggle with cancer, her life choice to take an extended vacation in late 2006 (presumably with her dying partner), and her dealing with other serious medical issues.  These are circumstances in comparison of which proceedings before this board over monetary issues might seem trivial and empty.  But we have been cited and have found no reported case where the employee’s physical disability, absence for a vacation (even near life’s end), or the stressful family circumstances (no matter how compelling) have been found to be grounds for excusing compliance with the statutory mandate of AS 23.30.110(c).

The most analogous case cited where an employee argued that the stress of her life and “family issues” should excuse failure to comply with AS 23.30.110(c), held that only a mental disability arising to the level of need for a court-appointed guardian would permit the board to grant equitable relief in that case, the Commission finding no other evidence in the record permitting the board to invoke equitable principles to avoid the impassive terms of AS 23.30.110(c).
  There are no facts here of any mental disability.  

The employee cites to cases which ultimately are founded on a rule in equity pronounced by the Alaska Supreme Court in Gudenau & Co., Inc. v. Sweeney Insurance, Inc.
 That rule allows a plaintiff to avoid a statute of limitation bar when seeking a second of two alternative, parallel remedies, when the first remedy has been pursued but is dismissed, or ultimately fails.  Under that rule, if the conditions are present, a court may allow a second action to proceed although a statute of limitations has expired.
  

We agree with the employee that there are some parallels between the rule adopted in Gudenau, Inc. and this case.  We find in this case that the employer was given actual notice of the employee’s claim, based on the unrefuted testimony of the employee that she kept Ms. Tripp informed of her condition as it evolved.  We find that the delay in the employee’s filing of an affidavit of readiness did not prejudice the employer’s ability to gather evidence,
 and we find that the employee, based on the facts adduced on the petition to dismiss, did not obstruct discovery, and otherwise acted reasonably and in good faith.
  Thus if we were at liberty to apply the rationale of the equitable considerations underlying Gudenau, we would find the circumstances here justify tolling the statutory bar and permit the employee to pursue her claim for benefits arising out of the original injury on the merits (absent the employer’s success on other preliminary  defenses).
  

However, we remain unconvinced that the equitable doctrine announced in Gudenau and followed in subsequent cases cited by the employee has any applicability to this case.
  Each of the cases cited by the employee involved a statute of limitations, not a “no progress” rule, and while there are certain similarities between the two types of statutes, we conclude that Gudenau depended ultimately on the unfairness of compelling a plaintiff to pursue two independent, simultaneous actions in two different forums.  That is not the case here, where the employer argues the employee delayed in pursuing the single, exclusive remedy available to her against the employer.  We conclude that the doctrine adopted in Gudenau, Inc., and the cases citing it (relied upon by the employer), is not applicable here.

The employee argued that WCO Dalrymple misled the employee as to the importance of responding to the second controversion.  We found an absence of compelling proof in
Ms. Ensley’s testimony of such an alleged misleading.  The employee’s briefing suggested that Ms. Ensley would testify that WCO Dalrymple assured her that controversion forms were commonplace, and thus by implication to be ignored (notwithstanding the bolded, large-fonted textual language on the face of them).  The only evidence of such “misleading” was the employee’s adoption of words from the employee’s brief, which we find to be weak proof of such alleged “misleading” by WCO Dalrymple.  Instead, we find the language on the controversion form – for this employee – was clear and informative on the Section .110(c) deadline, and that the employee’s reliance on any contrary inference from communications with WCO Dalrymple, on the present record of no clear evidence of an affirmative incorrect instruction from the Division staff, was not a reasonable reliance.    Therefore we find no factual basis for equitable tolling under a theory of estoppel by misrepresentation.

Because we find that this employee was adequately informed of the two-year deadline under Richard v. Fireman’s Fund, and that no basis under the law (as we understand it) has been shown for excuse operation of the statute, we find the employee had until September 26, 2007 at the latest
 to request a hearing on the claim then pending.  As the employee did not request a hearing by then, we find the employee's August 23, 2005 claim for benefits must be denied and dismissed under AS 23.30.110(c).


c.
Survival of the July 5, 2007 WCC

The employee’s new attorney filed a second claim for workers' compensation benefits on


July 5, 2007.
  While not precisely artful in its setting forth of new facts – indeed the amended claim form recites none of the facts of the right shoulder injury – we find the amended WCC does allege fracture of the pubic ramus, without describing whether the 2005 or the 2006 fracture.  There is evidence in the file sufficient to support the employee’s argument that it was intended to make a claim for new benefits arising from the re-fracture of the pubic ramus in


March 2006 as a work-related sequel to the original alleged May 2005 fracture.  The board’s regulations permit amendment of the pleadings.
   The employee through counsel did seek to amend the July 2007 WCC at the December 2007 pre-hearing conference, did effectively amend the 2007 claim in writing in January 2008 (to allege the right shoulder injury),
 and again at the February 2008 pre-hearing conference.
  We find these amendments were not dilatory nor were they intended to cause delay, and have a basis in fact as demonstrated by the employee’s testimony and the medical records on file.  We find these amendments effective, even though made after the employer’s petition to dismiss under AS 23.30.110(c).  As to the pleading of the 2006 re-fracture, we find that although the 2007 WCC was not clear, it was legally sufficient to make the claim that the 2006 re-fracture gives rise to a right to benefits.

We agree with the employer’s argument that a subsequently-filed WCC seeking to amend an earlier-filed WCC cannot revive the benefits barred under operation of AS 23.30.110(c), but that is not the simple case here.
  We find that the 2007 WCC was intended to accomplish two purposes: (1) to amend the 2005 WCC, to make additional claims for benefits based on the facts of the original 2005 injury; and (2) to raise new claims based on new injuries that occurred (or the full progression of which occurred) after August 2005.  Both of these intentions were accomplished, but we conclude that the first did not operate to stop the running of the Section 110(c) time clock.  Perhaps we misunderstand the employer’s argument, but we think the employer has argued that the 2007 WCC should be dismissed on the mere fact that the employee’s lawyer sought to accomplish two intentions with a single pleading.  However, no case has been cited to us finding that an attempted amendatory pleading, that is based on new facts, cannot and should not be read as standing on its own as a new pleading, even if ineffectual at reviving benefits barred by the earlier pleading.  Under the notice pleading in Alaska,
 and especially under the board’s rules of pleading procedure which are more relaxed than those of the civil rules,
 with the preference under the Act that cases be resolved on their merits rather than on niceties of pleading,
 we find the 2007 WCC sought the benefits of TTD, TPD, PTD, PPI, medical benefits, and attorneys fees and costs,
 and itself is susceptible to further amendment under 8 AAC 45.050(e), as subsequently accomplished by the employee’s counsel.

We find that the facts of the present record
 do not support the employer’s argument that the employee knew of the right shoulder injury when she filed her claim in August 2005.
  For purposes of the current petition to dismiss, we find that the employee began experiencing shoulder pain in 2005, but could not recall precisely when; that the onset of pain was gradual; that the employee thought the pain would go away after she stopped using the crutches; that the first written record of shoulder pain we could find in the medical records was


December 2005; that the partial tear of the right shoulder rotator cuff was not detected until 


MRI in August 2006; and the full tear not diagnosed until MRI in August 2007; and surgical repair did not occur until September 2007.  Therefore, we find the employee did not, and on these facts could not have known, the extent of her right shoulder injury, as a sequel of the original fracture and re-fracture, until 2007 at the earliest.  We therefore find that her claim for benefits made in the 2007 WCC is not barred under AS 23.30.110(c), notwithstanding the legal bar under that statute for benefits sought under the 2005 WCC for benefits due to the original fracture injury.  Similarly, we find that the alleged 2006 re-fracture of the pelvis is adequately pled in the 2007 claim form (as amended), and benefits claimed because of it are not barred under AS 23.30.110(c), even though we have found that the employee’s claim for benefits under the August 23, 2005 WCC are now barred by operation of AS 23.30.110(c).
  

ORDER
1.  The employer’s petition to dismiss the employee’s claim for benefits dated August 23, 2005 under AS 23.30.110(c) is GRANTED, and the August 23, 2005 WCC is denied and dismissed;

2.  The employer’s petition to dismiss the employee’s claim for benefits dated July 5, 2007 under AS 23.30.110(c) is DENIED;  

3. This matter is remanded to the WCO for a pre-hearing conference with the parties to develop a schedule for discovery, including a SIME if the parties believe that is warranted; and for calendaring of a specific hearing date on the employee’s request dated January 2, 2008;

 4.  The board retains jurisdiction to resolve the balance of the employee’s undismissed claims for benefits and the employer’s remaining defenses.

Dated at Juneau, Alaska this ___ day of ________, 2008.



ALASKA WORKERS' COMPENSATION BOARD
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Robert B. Briggs, Designated Chair
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Patricia Vollendorf, Member


RECONSIDERATION
A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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� 6/8/05 M.J. Lacrampe, MD, X-Ray Report of Pelvis and Right Hip, Virginia Mason Medical Center, filed in 8/3/07 Medical Summary (filed 8/7/07)(noting fracture of the superior and inferior pubic rami, on the right; none noted on the left); 6/8/05 D. Kim, MD, Outpatient Consultation Note, Virginia Mason Medical Center, filed in id.(provisional diagnosis pending bone scan and MRI results); 6/10/05 A.A. Azose, MD, Report of Whole Body Bone Scan, Virginia Mason Medical Center (noting fractures of the right superior and inferior ischiopubic rami, and “vertically oriented areas of increased activity adjacent to both SI joints also consistent with insufficiency fractures”); 6/10/05 N.R. Conti, MD, Report of MR Right Pelvis, Virginia Mason Medical Center (noting fractures of the superior and inferior pubic rami; vertically-oriented fracture of the right side of the sacrum paralleling the right SI joint; and “smaller similar finding is present in the left side of the sacrum”); 6/13/05 D. Kim, MD, Telephone encounter, filed in id.(definitive diagnosis following bone scan and pelvic MRI).


� 6/23/05 J. Bursell, MD, Office/Outpatient Visit chart note.


� 8/2/05 J. Bursell, MD, Office/Outpatient Visit chart note.


� 10/5/05 J. Morgan, Physical Therapy Initial Evaluation.


� 12/7/05 J. Morgan, Physical Therapy Follow-Up chart note; 4/7/08 Medical Summary (filed 4/8/08).


� 1/7/07 C. Trollen, ANP, Encounter Form, Wellspring.


� 12/19/05 J. Bursell, MD, Office/Outpatient Visit chart note; 2/2/06 J. Bursell, MD, Office/Outpatient Visit chart note.


� 1/7/06 C. Trollen, ANP, Encounter Form, Wellspring (reciting partner diagnosed with 50 tumors, on chemotherapy, needs to be with him “24/7”).


� 2/7/06 S. Henry, Physical Therapy Office /Outpatient chart note.


� 3/29/06 C. Trollen, ANP, Encounter Form, Wellspring. (c/o broken pelvis 1 week ago diagnosed Providence Hospital ER Anchorage).  Medical records from the employee’s evaluation and treatment in Anchorage, reportedly at Providence Anchorage Medical Center, are not on file with the board at this time.


� 3/13/06 J. Bursell, MD, Office/Outpatient chart note; 3/27/06 S. Henry, Physical Therapy Office/Outpatient Visit chart note (reporting fracture); 3/29/06 C. Trollen, ANP, Encounter Form; 4/7/06 J. Bursell, MD, Office/Outpatient chart note,(reporting fracture, noting re-start use of crutches.


� 5/18/06 J. Bursell, MD, Office/Outpatient Visit chart note.


� 8/17/06 J. Bursell, MD, Office/Outpatient Visit chart note.


� 8/21/06 W. A. Richey, MD, Report of MRI Right Shoulder.


� 9/5/06 J. Bursell, MD, Office/Outpatient Visit chart note; 9/6/06 P. Brott, Physical Therapy Office/Outpatient Visit chart note; 4/24/07 J. Bursell, MD, Office/Outpatient Visit chart note; Hearing Rec. at 2:52 (testimony of E. Ensley: Rupert Andrews died 3/28/07).


� 8/2/07 W.A. Richey, MD, Report of MRI of Right Shoulder, Bartlett Reg. Hosp., filed in 8/9/07 Supplemental Workers’ Compensation Medical Summary (filed 8/13/07).


� 9/17/07 D. Harrah, MD, Operative Report, Bartlett Reg. Hosp.


� 9/26/07 J. Bursell, MD, Office/Outpatient Visit (noting “fantastic progress” and plan to initiate PT six weeks post-surgery).


� 8/8/05 ROI, block 3.


� 8/8/05 Report of Occupational Injury or Illness (filed 8/9/05)(signed by employee on 7/12/05).


� 8/15/05 Controversion (filed 8/17/05).


� 9/21/05 Controversion (filed 9/23/05).


� On the board’s copy of the ROI, the sole attachment is the third page of a report by Dr. Kim, apparently with his handwriting after June 10, 2006 bone scan and MRI allowed him to rule out metastatic disease and give a definitive diagnosis of pubic rami fracture.   See Attachment to ROI. 


� 8/23/05 WCC, page 2, blocks 24.a, .b, .c, .d, e, and .f.  The employee also checked a box suggesting that she was making a claim of being PTD at that time, and that wages calculated by the employer did not fairly reflect the employee’s earnings during disability.  Id. at block 25.i.


� [Undated] Medical Summary (filed 8/23/05).


� Cf. 8/15/05 Controversion with 9/21/05 Controversion.


� 9/6/05 B. Dalrymple, WCO, Notice.


� 9/27/05 PHC Summary (served 10/4/05).


� Revised Board Exhibit AA, page 2.  A form executed by Dr. Bursell bearing this date appears in [Undated] Medical Summary (filed 8/23/05)(signed by the employee).  The board provided the parties at hearing with Board Exhibit AA, consisting of printout from the board’s computer system screens, showing electronic entries by staff of the Alaska Dept. of Labor & Workforce Development, Division of Workers’ Compensation (“Division”).  After concluding the hearing, the board panel noticed that some fields of the notations entered were cut-off in the Exhibit AA provided to the parties at hearing, and so has substituted a Revised Board Exhibit AA with the full entries shown, provided to the parties with this decision.


� 9/27/05 PHC Summary.  The board panel takes administrative notice of Mr. Dalrymple’s uniquely identifiable hand-writing style, as evidenced in other of the board’s files.


� Ms. Heikes affied that Mr. Dalrymple called her on November 2, 2005 to advise that the employee had called to cancel the November 3 pre-hearing.  Employer’s Exh. G, Para. 2, attached to 4/2/08 Employer’s Hearing Brief (filed 4/4/08).


� There is a photocopy of a “Supplemental Workers’ Compensation Medical Summary,” bearing a receipt stamp by Ms. Heikes’ law office, signed by Penelope Matthiesen on 5/22/07, but the board has no record of the original of such a document being filed on or about that date.  A document entitled “Supplemental Workers’ Compensation Medical Summary,” dated 8/9/07 and stamped received by the Division on August 13, 2007, is on file with a 8/2/07 Report of MRI of the Right Shoulder attached.


� 7/5/07 Entry of Appearance (filed 7/9/07).


� The employee’s counsel did not use the regular board form, but instead a word-processor re-creation of it, without using “check-boxes” as they appear on the board’s form.  Cf. 8/23/05 WCC  with 7/9/07 Amended WCC.


� 7/5/07 Amended WCC, page 1, blocks 13., 14., 15., 17., and 18.


� Id., page 2, block 24.a (added letters: “Temp.”).


� Id., page 2, block 24.b (added letters: “TEMP.”).


� Id., page 2, block 24.c (added letters: “PERM.”).


� Id., page 2, block 24.d (added letters: “PERM PARTIAL”).


� Id., page 2, block 24.e (added letter: “X”).


� Id., page 2, block 24.l (added letters: “XX”).


� 8/3/07 Controversion (filed 8/7/07).  The reverse side of the controversion form was not filed with the board; the board’s copy is blank.


� 10/3/07 Controversion (filed 10/5/07); 10/3/07 Petition (filed 10/5/07); 10/30/07 ARH (filed 11/1/07).


� 12/20/07 PHC Summary (served 12/26/07).


� 1/2/08 ARH (filed 1/7/08), at block 12.


� 1/3/08 T. Batchelor, Letter to J. Cohen, WCO, AWCB (filed 1/7/08).


� 12/20/07 PHC Summary.


� 1/14/08 Affidavit of Opposition [to Hearing under] 8 AAC 45.070(c) (filed 1/14/08). 


� 2/12/08 PHC Summary.  The employee through counsel also clarified that the benefits sought were TTD, TPD, PTD, PPI, medical costs, attorneys fees and costs, and interest.  Id. at page 1.


� 3/5/08 Letter, R. Briggs, HO to T.G. Batchelor, et al.


� 4/9/08 Post-Hearing Conference Order (served 4/9/08) at page 3.


� Hrg. Rec. at 1:58-2:00; 2:31-2:32.


� Id. at 1:59-2:00; 2:19-20.  Ms. Ensley identified an error in her attorney’s brief, that she believes the fracture occurred at 10:00 a.m., not at closing time.  Id. at 1:59-2:01.


� Id. at 1:34-1:38; 2:25- 2:28; 2:32-2:34; 2:40-2:42.


� Id. at 2:33-2:34; 2:35-2:39.  Ms. Ensley refuted a statement attributed  to her in the chart note from the 5/25/05 Emergency Department visit that she had said the onset of pain occurred while squatting to plant perennials.  Ms. Ensley testified that she lives in a condominium with no space for perennials, and that she was not gardening when the pain occurred, that she believes was the fracture event.  Id. at 1:30-1:33.


� Id. 2:40; 


� Id. at 1:52-1:55.


� Id. at 1:38-1:40.


� Id. at 1:34-1:35; 1:38-1:40; 2:40-2:41.  The employee testified that she believed Dr. Bursell’s opinion on causation was recited in an August 2005 chart note by Dr. Bursell.  Id. at 1:34.  The only August 2005 chart note on file with the board, makes no mention of opinion of causation.  8/2/05 J. Bursell, MD, Office/Outpatient Visit chart note.  The employee admitted that she had formed the belief of work-relatedness by the time she signed the ROI on July 12, 2005.  Hrg. Rec. at 1:41.


� Hrg. Rec. at  2:43-2:44.


� Id. at 2:43-2:44.


� Hrg. Rec. at 2:56-2:58 (discussing Employee’s Exhibit 2 to 4/2/08 Employee’s Hrg. Br. (filed 4/2/08)).


� Employee’s Exhibit 2, page 1.


� Hrg. Rec. at 2:04-2:05. 


� Id. at 2:04-2:05; 2:56-2:58.


� Employer’s Exhibit D, page 3; see also Employee’s Exhibit 4.


� Hrg. Rec. at 2:59-3:00.


� Id. at 2:19-2:20.


� Id. at 2:59.


� 10/25/06 Juneau Empire Obituary, reprinted at � HYPERLINK "http://www.juneauempire.com/stories/102506/obi_20061025022" �http://www.juneauempire.com/stories/102506/obi_20061025022�.�shtml (printed and filed 8/26/08).


� Id. at 1:56-1:59 (Dalrymple told employee to “just attach what you have” to the ROI); at 2:13-2:16 (filled out forms and Mr. Dalrymple “passed them on,” including her belief that Mr. Dalrymple forwarded medical records to employer; spoke to Mr. Dalrymple “numerous times”); at 2:50-2:51 (Dalrymple told her she “probably needed an attorney”);  at 2:59-3:00 (did not recall and did not think Dalrymple told of 2-year limit; learned it first from attorney Batchelor).


� Id. at 3:19-3:20 (reading from Employee’s Hrg. Br. at page 4, lines 4-10).


� Hrg. Rec. at 2:44 to 2:48.


� Id. at 2:43-2:48.


� Id. at 2:47-2:50.  Ms. Heikes’ letter recites other reasons given for the cancellation of the deposition, including the employee’s decision to decline to attend the deposition without attorney representation.  Employer’s Exh. F to 4/2/08 Employer’s Hearing Br. (filed 4/4/08).


� Id. at 2:52-2:53.  Medical records suggest that this re-fracture event was diagnosed in March 2006.  See medical records cited at note 11, supra.


� Id. at 2:19-2:20.


� Id. at 3:17-3:18.


� Id. at 3:18-3:19.


� Id. at 3:21-3:23.


� Id. at 3:18.


� Id. at 2:03 -2:04.


� Id. at 2:15- 2:18.


� Id. at 2:18-2:19.


� See Employer’s Exh. I to 4/2/08 Employer’s Hrg. Br. 


� Employer’s Exh. G to id. 


� Hrg. Rec. at 3:23-3:24.


�  The board’s post-hearing conference order permitted the parties to file simultaneous post-hearing reply briefs that were due May 9, 2008.  4/9/08 Post-Hearing Conference Order at 2, para. 3.  The employer petitioned to strike the employee’s reply brief on the argument that it was not timely received on service. 5/29/08 Petition.   The employee’s counsel submitted evidence that the employee’s reply brief was faxed and filed on May 8, 2008, within the time deadline.  5/29/08 [Employee’s] Opposition to Petition to Dismiss Employee’s Reply Brief (filed 6/2/08); 5/29/08 Affidavit of Penelope Matthiesen (filed 6/2/08). 


� 384 P.2d 445, 446 (Alaska 1963).


� E.g., Employer’s Closing Br. at page 7-8.


�AWCAC Dec. No. 029,  at page 14 (Jan. 30, 2007).  See Employer’s Closing Br. at 15-16.


� Employer’s Hrg. Br. at 6.


� Employer’s Closing Br. at page 2.


� Employer’s Hrg. Br. at 4.


� Employer’s Closing Br. at page 8.


� Id. at  9; Employer’s Closing Br. at 5.


� Univ. of Alaska (Fairbanks) v. Hogenson, AWCAC Dec. No. 074 (Feb. 28, 2008).


� Employer’s Closing Br. at 11.


� Bailey v. Texas Instruments, Inc., 111 P.3d 321 (Alaska 2005).


� Employer’s Closing Br. at 12-13; see also Employer’s Reply Br. at 1.


� AWCAC Dec. No. 38, page 8 (Apr. 27, 2007).


� Employer’s Reply Br. at  2.


� Kuukpik v. Arctic Catering, LLC v. Harig, AWCAC Dec. No. 38, at page 8 (Apr. 27, 2007).


� Employer’s Closing Br. at pages 11-12; 


� Employer’s Reply Br. at 4.


� Employee’s Closing Br. at 2.


� 890 P.2d 1121 (Alaska 2005).  Employee’s Hrg. Br. at 6 (also citing Bailey  and Huston v. Coho Elect., 923 P.2d  818 (Alaska 1996)).


� 4/23/08 Employee’s Supplemental Initial Brief (filed 4/26/08)(hereinafter, “Employee’s Closing Br.”) at 2.


� Id. at 3.


� Sourdough Express v. Barron, AWCAC Dec. No. 069 (Feb. 7, 2008).


� Employee’s Hrg. Br. at 5.


� Richard v. Fireman’s Fund, 384 P.2d 1445, 1449 (Alaska 1963).


� Wassau Ins. v. Van Biene, 847 P.2d 584, 588 (Alaska 1993)(“. . .we hold that the Board possesses the authority to invoke equitable principles to prevent employers from asserting statutory rights.”).


� Employee’s Closing Br. at 7-8.


� Kim v. Alyeska Seafoods, Inc., AWCAC Dec. No. 042 (May 22, 2007).


� Id. at 9.


� Id., citing Kaiser v. Umialik Ins., 108 P.3d 876, 881 (Alaska 2005); Fred Meyer v. Bailey, 100 P.3d 881, 886 (Alaska 2004); Dayhof v. Temsco Helicopters, 772 P.2d 1085, 1087 (Alaska 1989).


� Employee’s Closing Br. at 10-11.


� Tonoian v. Pinkerton Security, AWCAC Dec. No. 029 (Jan. 30, 2007).


� Bohlmann v. Alaska Construction,  AWCAC Dec. No. 023 (Dec. 8, 2006).


� Morgan v. Alaska Reg. Hosp., AWCAC Dec. No. 035 (Feb. 28, 2007). 


� Employee’s Reply Br. at 3.


� See, e.g., Hornbeck v. Interior Fuels, AWCB Dec. No. 08-0072, at 4, n. 2 (Apr. 17, 2008)(citing authorities); Beaman v. Kiewit Construction, AWCB Decision No. 06-0101 (April 27, 2006);  Pool v. City of Wrangell, AWCB Decision No. 99-0097 (April 29, 1999); Westfall v. Alaska International Const., AWCB Decision No. 93-0241 (September 30, 1993).


� 922 P.2d 910, 912, 913 (Alaska 1996).


� Id. at 911); accord, Hornbeck v. Interior Fuels, AWCB Dec. No. 08-0072, at 4, n. 5 and accompanying text (Apr. 17, 2008).


� 111 P.3d 321 (Alaska 2005). 


� AWCAC Decision No. 074 (February 20, 2008) at 17.


� 384 P.2d 445, 446 (Alaska 1963).  Accord, Dwight v. Humana Hosp. Alaska, 876 P.2d 1114, at 1120 (Alaska 1994)(discussing Richard).


� Dennis v. Champion Builders, AWCB Dec. No. 08-0151 (Aug. 22, 2008); Austin v. Norquest Seafoods, Inc., AWCB Dec. No. 08-0114 (June 18, 2008).


� The board’s regulation, 8 AAC 45.090(a), provides that proceedings are commenced by “filing a written claim or petition.”  In turn, a claim is defined by 8 AAC 45.090(b)(1) as “a request for compensation, attorney’s fees, costs or medical benefits . . .under the Act.”


� 7/12/05 ROI (as signed by the employee); 8/23/05 WCC; 9/25/05 PHC Summary (amending to add claim for PPI).


� AWCB Dec. No. 08-0114, at pages 28-29 (June 18, 2004). 


� AWCB Dec. No. 08-0151 (Aug. 22, 2008).


� 8 AAC 45.060(b).


� 847 P.2d 584, 588 (Alaska 1993)(board to apply equity in deciding employer’s claim for right of offset under AS 23.30.155), citing Smith by Smith v. Marchant, 791 P.2d 354, 356-57 (Alaska 1990)(applying equitable principles on uninsured employer’s defense of employee’s personal injury). 


�  Kim v. Alyeska Seafoods, Inc., AWCAC Dec. No. 042 (May 22, 2007), at page  15, n. 54, citing Bohlmann v. Alaska Constr. & Engineering, Inc., AWCAC Dec. No. 023 (Dec. 8, 2006); Tonoian v. Pinkerton Security, AWCAC Dec. No. 029 (Jan. 30, 2007); Morgan v. Alaska Reg. Hosp., AWCAC Dec. No. 035 (Feb. 28, 2007).


� AWCAC Dec. No. 023 (Dec. 8, 2006).


�Id., at 12-15.


� Id. at 12-13.


� See also Gauthier v. State of Alaska, AWCAC Dec. No. 052 (Aug. 24, 2007), at page 5, note 11, citing Crawford & Co. v. Baker-Withrow, 73 P.3d 1227, 1229 (Alaska 2003) (holding 8 AAC 45.195 is no authority for board to waive a statutory requirement under equitable principles); Univ. of Alaska v. Hogensen, AWCAC Dec. No. 074, at 17, n. 89 and accompanying text (Feb. 28, 2008)(holding board must provide hearing at which employee may present evidence of facts or “some legal excuse” for relief from the operation of AS 23.30.110(c)), citing Tonoian v. Pinkerton Security, AWCAC Dec. No. 029, 11, n. 55 (Jan. 30, 2007)(citing to mental competency statutes as potential legal basis for relief from AS 23.30.110(c) where employee meets mental incompetence standards of AS 23.30.140 and other statutes).  But see Berean v. Coleman Bros. Timber Cutting, AWCAC Dec. no. 051 (Aug. 2, 2007), at 5, text accompanying n. 13 (“any implied equitable authority should be limited to cases where the appellant was prevented by filing on time under circumstances recognized by the courts as allowing administrative agencies to exercise equitable powers in like cases”)(citations omitted)). 





� See Morgan v. Alaska Reg. Hosp., AWCAC Dec. No. 035 (Feb. 28, 2007)(finding no basis for relaxation of Section 110(c) bar based on alleged “family worries”).


� 736 P.2d 763, 768 (Alaska 1987).  See Kaiser v. Umialik Ins., 108 P.3d 876, 880 n. 14 (Alaska 2005)(citing Gudenau); Fred Meyer of Alaska, Inc. v. Bailey, 100 P.3d 881, 886 n. 30 (Alaska 2004)(citing Gudenau and the cases on which it was based); Dayhoff v. Temsco Helicopters, Inc., 772 P.2d 1085 (Alaska 1989)(citing Gudenau).


� The conditions of the rule in Gudenau are: (1)  the plaintiff gave notice of the original claim; (2) delay in pursuit of the second claim did not prejudice the defendant’s ability to gather evidence; and (3) the plaintiff otherwise proceeded reasonably and in good faith.  736 P.2d at 768 (citing 9th Circuit, Arizona, and California cases).


� The employer filed a 256-page medical summary on August 7, 2007, after the employee’s July 5, 2007 claim, and a 138-page medical summary on April 8, 2008.


� We find the employer’s argument that the employee frustrated discovery is belied by the medical records filed by the employer, confirming the employee’s unrefuted testimony that she provided medical releases when asked.  Although there is some correspondence in the board’s file regarding medical releases, we find that at best they show misunderstandings and errors in the employee’s counsel’s office, not any bad faith by the employee.�Cf. 12/19/07 Letter, T.J. Batchelor to T.L. Heikes (conveying medical release to Mayo Clinic dated 10/9/07 with one-year expiration) with 2/1/08 Letter, T.L. Heikes, to E. Ensely (requesting re-execution of same, unexpired release for Mayo Clinic that employee had signed three months earlier).  We find the employee’s cancellation of the deposition in October 2006 was eminently reasonable under the circumstances of her partner’s diagnosis of potential recurrence and metastasis of cancer, and decision to accompany him to Seattle for treatment.


�The employer raised and did not waive the defense under AS 23.30.100, and may  have  other defenses depending on discovery under AS 23.30.105(a) and other grounds.  The proof at hearing was focused only on AS 23.30.110(c), and effort was made to limit the evidence under the pre-hearing summary.  8 AAC 45.070(g).


� In Aune v. Eastwind, Inc., AWCB Dec. No. 01-0259, at page  8 (Dec. 19, 2001), the board applied the rule of Gudenau to find a legal basis for tolling the Section .110(c) time clock during the period that the SIME process is pending.  Aune demonstrates a situation where Gudenau and it progeny may be applicable to board proceedings.  Here, however, there were no SIME proceedings.


� AS 23.30.110 speaks of the date of filing of the controversion, which was filed by the board on September 23, 2005.   Our regulation provides that the date of action on a duty is increased by three days when the party who has the duty to act receives a document triggering the duty by mail.  8 AAC 45.060(b).  Since September 26, 2007 did not fall on a week day or holiday, there was no extension of time by operation of 8 AAC 45.063. 


� We noted the employer’s examination of the employee, a layperson, on the benefits claimed in the 2007 WCC on the direction of her lawyer, without showing the document to her.  We find the document speaks for itself, and sought in addition to the benefits the employee testified of, also sought TTD, TPD, PPI and PTD.  We find the questioning of the employee on the 2007 WCC as essentially asking legal conclusions about what claims the attorney intended to raise in directing the preparation and filing of the 2007 WCC, and therefore the employee’s limited testimony, uninformed by direction to the document itself, was given lesser weight on the benefits intended to be sought by the employee’s representative on her behalf.


� 8 AAC 45.050(e).


� 1/2/08 T.J. Batchelor, Letter to J. Cohen, WCO.


� 2/12/08 PHC Summary.


� Kuukpik v. Arctic Catering, LLC v. Harig, AWCAC Dec. No. 38, at page 8 (Apr. 27, 2007); see also Bailey v. Geophysical Services, Inc., AWCB Decision No. 02-0233 (November 12, 2002).  The employee cited Sourdough Express v. Barron, AWCAC Dec. No. 069 (Feb. 7, 2008), but we could find no language in that decision allowing the 2-year deadline to be extended by the filing of an amendatory pleading.


� E.g., Rule 8(a), Alaska R. Civ. Proc.


� AS 23.30.135(a); 8 AAC 45.050(b)(1)(claim is a “written request for benefits”).


� AS 23.30.001(2); 8 AAC 45.195.


� 7/5/07 WCC, page 2, blocks 24.a to .e and .l.


� We recognize that the employer’s petition was filed without having sought discovery on the merits of the employee’s claims, and reserving defenses under AS 23.30.100 and AS 23.30.105, including the adducement of facts to support those defenses.


�Employer’s Reply Br. at 4.


� Tolber v. Alascom, Inc., 973 P.2d 603, 612 (Alaska 1999), cited in Univ. of Alaska Fairbanks v. Hogenson, AWCAC Dec. No. 074 (Feb. 28, 2008), at pages 14-16 (noting new injury or recurrence of injury gives rise to new claim for benefits).
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