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	LARRY J. WINKELMAN, 

                       Employee, 

                              Petitioner,

                                                   v. 

WOLVERINE SUPPLY INC.,

                       Employer,

                                                   and 

ALASKA INS. GUARANTY ASSN.,

                       Insurer,

                            Respondants.
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	FINAL DECISION AND ORDER

AWCB Case No.  199623284
AWCB Decision No.  08-0169
Filed with AWCB Anchorage, Alaska

on September 19, 2008


The Alaska Workers’ Compensation Board (Board) heard the employee’s petition to set aside a settlement agreement (C&R) on April 17, 2008,  at Anchorage, Alaska.  The employee appeared telephonically, and represented himself.  Attorney Michael Budzinski represented the employer and insurer.  The record closed at the hearing’s conclusion.


ISSUES
1. Whether to set aside the October 23, 2000 C&R.

2. Whether the employee’s ongoing medical care is reasonable and necessary,  and related to his 1996 injury.  


SUMMARY OF THE EVIDENCE
The following recitation of facts is limited to those necessary to decide the narrow issues before us, outlined above.   We also incorporate by reference the facts as detailed and agreed to in the October 23, 2000 C&R.  According to his report of occupational injury or illness dated August 12, 1996 (ROI), the employee began working for the employer as a plumber on June 12, 1996.  The ROI also states that the employee slipped going down stairs and he fell down four or five stairs on August 12, 1996.  According to various compensation reports, the employee received time-loss benefits at various times between October, 1996 and September 1999.  Based on disputes between the employee’s and the employer’s physicians, a second independent medical evaluation (SIME) was performed in June of 2000.  The SIME was performed by Neil Pitzer, M.D., on June 27, 2000;  this report provided an accurate summation of the employee’s medical treatment from his date of injury in 1996 to 2000.  The report summarized in pertinent part:  

Mr. Winkelman is a 50-year-old male referred by the State of Alaska for an independent medical evaluation.  He states at that time while working as a construction plumber he was walking down some stairs that apparently had grease on them, he apparently fell and slid down the stairs.  Description from the records show him probably sliding on his back injuring his back and neck.  The initial physician’s report dated 12/21/96 from Dr. Skala in Eagle River, Alaska notes stiffness and right sciatica to knee,  left to buttocks, lumbosacral tenderness, right sciatica, probable disc injury.  They recommended medication trials.  The first real physician note I have is from Dr. Vasileff.  This notes he injured his back while going down stairs, slipped in a basement and since this time his back and legs have bothered him.  He had no prior back or leg problems.  His examination was limited to the lower extremity.  Impression was disc type syndrome.  X-rays in the office at that time showed moderate degenerative changes.  Mr. Winkelman says he was told he had some sort of fracture in the spine as well as an injury in the neck.  It appears soon after his injury he moved back to Minnesota where he was from.  He had primary treatment in the St. Cloud area of Minnesota.  There are notes from physic al therapy at SPOT Rehabilitation.  These include physical therapy three times a week for strengthening, range of motion, abdominal strengthening, trunk strengthening, myofascial relief.  Diagnosis at that time was cervical and lumbar sprain/strain and myofascial pain syndrome, possible L4-05 radiculopathy.  He had extensive physical therapy in the St. Cloud area and as of January of 1997 he had 22 sessions of physical therapy.  Notes from 2/19/97 note the patient has been on a trip to Alaska for the past two weeks, he reports fair to good follow through with a home exercise program, cervical pain was a five to six out of ten, lumbar pain was four to five out of ten.  A lumbar MRI dated 2/5/97 showed single level degenerative disc disease with moderate degeneration, mild annular bulging without herniation, neural impingement or stenosis, moderate bilateral facet degenerative arthropathy at L5-S1, significant degeneration at T11-T12, postural lateral left sided and left lateral annular tear.

He had through March of 1997, 34 physical therapy sessions.  Pain level in March of 1997 from a 3/14/97 note shows cervical pain was a two out of ten, lumbar pain a four out of ten.  He had a physical medicine rehabilitation consult by Dr. Balfanz in St. Cloud, Minnesota.  He noted right muscle strength is normal in the right leg, anterior tibialis was 4/5 and giving way, left extensor hallucis 4/5 and giving way.  Pin prick sensation was intact.  Strength was 5/5 throughout the upper extremities, deep tendon reflexes were normal.  At that time Dr. Balfanz recommended a spine stabilization program for eight to 12 weeks.  At that time he felt he probably would be able to return to work in the medium work capacity.

Through approximately June of 1997 he had what appeared to be at least 46 sessions of physical therapy and was doing a Med-X Program for spine stabilization.  Dr. Balfanz re-evaluated him on 8/6/97 and he notes he continues to have his low back pain but does feel the Med-X treatment over the past 12 weeks has made some improvements.  Impression at that time was degenerative disc disease, low back pain and deconditioning syndrome.  He felt at that time there was nothing further to offer Mr. Winkelman.  He felt he was at maximum medical improvement and anticipated permanent restrictions of 50 pounds occasional lifting, 25 pounds of maximum lifting.

An impairment rating was done by Dr. Balfanz which gave him a 5 percent whole person impairment for the thoracolumbar spine and apparently a 4 percent impairment of a whole person for loss of motion in the neck.

He continued to have physical therapy in Staples, Minnesota with Ronald Murray, physical therapist, under the recommendations of Dr. Freeman, his family physician.  He again had treatment primarily for what appeared to be cervical spine pain, he had extensive amounts of cervical traction in 1998 and was also instructed in a pool therapy program.

In a note from Dr. Balfanz on 5/25/98 he noted there was mild tenderness over the upper trapezius and cervical paraspinals, thoracic spine showed no tenderness or spasm in either side of paraspinals, the lumbar spine showed moderate tenderness over the lumbar paraspinals.  Neurologic exam, was normal.  Strength showed give way weakness.  At that time he felt that he should continue stretching and strengthening and aerobic activity, physical therapy for 12 further sessions, follow-up in four weeks.

He continued in physical therapy.  His primary physician, Dr. Freeman, did some trigger point injections in August of 1999.  He apparently did spots in the upper back, left medial scapular area at approximately C7.  Mr. Winkelman says he had good relief for approximately two months with these but only had one series of injections.  He has not had any epidural injections.

He saw Dr. Kim, a surgeon in Minneapolis, who recommended a cervical MRI that showed multi-level cervical and upper thoracic disc degeneration.  It did not appear to show any disc herniation.  Dr. Kim did not feel he was an operative candidate on his note from 09/28/99.

On 9/30/99 Dr. Balfanz gave him permanent restrictions of 25 pounds of occasional lifting, 10 pounds of frequent lifting, change positions for a few minutes every 60 minutes and to follow-up on a p.r.n. basis.

Other records show a functional capacity evaluation on 1/13/00.  This showed ability to lift approximately 35 pounds on an occasional basis, frequent lifting of approximately 17 pounds.  He felt this fell under the category of medium work and would not be able to work at a medium work capacity.  Apparently the tests appeared to be valid.

He had an independent medical evaluation in Alaska on 1/30/00 by Dr. Douglas Smith.   At that time Dr. Smith reiterated his history and he had noted normal neurologic examination of the upper extremities, decreased cervical range of motion, normal ambulation, decreased range of motion of the thoracic and lumbar area, normal neurologic examination of the lower extremities.  He noticed some cogwheel type of weakness. At that time he felt he had multi-level degenerative disc disease of the cervical spine, multi-level degenerative disc disease of the lumbar and thoracic spine, deconditioning, and a history of diabetes.  He felt deconditioning was supported by Dr. Balfanz who initially had limited his lifting to the 50 to 60 pound range and then was down to the 25 to 30 pound range.  He suggested possible psychological evaluation would be warranted.  He stated he would be capable of working in approximately the light duty capacity.  At that time he gave him a 5 percent whole person impairment for the thoracolumbar Category 2 impairment and did not feel the cervical impairment was related to his work injury.

A pain diagram from Dr. Smith’s office showed diffuse numbness in the hands and feet.  It does not appear he has ever had electrodiagnostic testing.

Supplemental medical records include notes from Dr. Freeman, his treating physician in Minnesota, from 10/21/98.  At that time he had no problems with headache, earache or sore throat although Mr. Winkelman states he has had a relatively chronic headache since the time of his injury.  He was diagnosed with diabetes at that time.  He had blood sugars well over 200 but now he relates his blood sugars are well controlled.

CURRENT PAIN COMPLAINTS:

His current pain is a five to six out of ten on his best day, a six to seven out of ten today.  He states his pain does get up to an eight to nine out of ten.  He does have pain 24 hours a day, it is worse essentially around the clock.  He does not notice any specific aggravating factors other than doing his exercises, and stretching does seem to help.  He states he can sit and drive for 90 minutes, walk and stand for 120 minutes.  He describes aching, stabbing, throbbing, and numbness in the shoulders, neck and scapular area.  He does have some numbness in the hands and feet bilaterally.  He also had throbbing and burning in the legs.  He does relate he has control of his bowel and bladder.

PHYSCIAL THERAPY:

Physical therapy at this time included an independent program.  He is doing pool therapy approximately two hours a day at a local community center.  He states he is home exercise program includes pelvic stabilization exercises, stretching, leg lifting and such.  He has a Theracane at home.  He did not see any benefit with a TENS unit.  He does not have a gym ball.  He does have Therabands for upper and lower extremity strengthening and a Saunders cervical traction unit at home.  He finds the trigger point injections did give some temporary benefit.

In his SIME report, Dr. Pitzer made the following diagnosis regarding the employee’s condition as it relates to the 1996 industrial injury: 

At this time I feel Mr. Winkelman’s diagnosis is myofascial pain syndrome, no evidence of radiculopathy, and a history of degenerative disc disease.  This appears to be pre-existing given the fact that his MRI was done six months after his injury and this showed degenerative changes.   

I think it is unlikely that further treatment will give Mr. Winkleman much benefit from a rehabilitation standpoint.  

During this timeframe, the employee was represented by attorney Chancy Croft.  Based in part on the negative results of the SIME, the parties entered into negotiations, and ultimately came to resolution, and executed a C&R.  The C&R details the following summary of the history of the employee’s treatment, and is incorporated herein:  

The employee, at age 46 (DOB: 6/3/50, SSN: XXX-XX-XXX), sustained injuries on 8/12/96, during the course and scope of his employment with the employer. While descending stairs, the employee slipped and fell injuring his low back. The employee also asserts he injured his neck. The employee may have sustained other injuries or aggravations to his neck and back during the time he was employed by the employer. The employee worked for the employer from 6/12/96 through 3/25/97. This Compromise and Release is intended to resolve any claims for any injuries or aggravations to employee's low back, neck and teeth arising from employment with the employer.

The employee was employed at the time of the injury as a plumber. The employee's gross weekly earnings are $720.00 and his total disability rate is $489.84 per week. The employer and its workers' compensation carrier have paid to the employee the sum of $30,896.70 in temporary total and partial disability benefits, $12,150.00 in permanent partial impairment benefits, $23,832.51 in medical benefits, $24,089.38 in stipend benefits, and $9,952.48 in reemployment plan costs. The employer has paid compensation benefits to the employee as follows:

TYPE

FROM/THROUGH
WKS/DAYS
RATE

AMOUNT
TTD

10/31/96-11/20/96
3/0

$489.84
$ 1,469.52

TTD

11/25/96-03/11/97
15/2

$489.84
$ 7,487.56

TPD

03/12/97-03/25/97
2/0

varies

$   447.74

Penalty

06/26/97-07/09/97
2/0

25%

$   244.92

Penalty

03/26/97-06/25/97
13/0

25%

$ 1,609.38

TTD

03/26/97-08/24/97
21/5

$489.84
$10,636.54

PPI

08/25/97-02/15/98
24/9

$489.84
$12,150.00

041k

02/16/98-05/21/99
65/4

$489.84
$24,089.38

TTD

09/30/99-12/10/99
           

$489.84
$ 5,948.06

TTD

12/11/99-02/18/00
10/0

$489.84
$ 4,898.40

 TOTAL =  $68,981.50

Except as otherwise provided herein, it is stipulated that the employer and its workers' compensation carrier have paid to the employee all compensation benefits and medical benefits for the back and neck conditions due as of the date of execution of this Compromise and Release.  

The employee worked for the employer until 3/25/97. The employee was released for part-time light duty work on or about 3/20/97 by Dr. Rosa Icasas, full time medium duty work on 3/27/97 by Dr. Balfanz, full time light duty work on 5/29/99 by Dr. Balfanz, and full time light duty work by Dr. Douglas Smith on 1/30/00. The employee was declared medically stable as of 9/30/99 by Drs. Balfanz, Smith and Pitzer. The employee's permanent partial impairment was rated as 5% for his low back and 4% for his neck by Dr. Balfanz on 8/25/97, 5% for his back and 0% for his neck by Dr. Douglas Smith on 1/30/00, and 5% for his back and 5% for his neck condition by Dr. Neil Pitzer on 6/27/00. See reports from Drs. Balfanz, Smith and Pitzer.


ATTORNEY FEES AND COSTS
The employee has obtained the services of an attorney. It is agreed that said attorney has performed valuable services on behalf of the employee, and that as a part of the consideration for this Compromise and Release, the employer and its workers' compensation carrier will pay to the employee's attorney the sum of $7,000.00, which constitutes a reasonable attorney's fee.

No costs are to be paid to the employee or his attorney by the employer or its workers' compensation carrier, and the employee and his attorney expressly waive the right to receive reimbursement for costs from the employer or carrier.


MEDICAL REPORTS
All medical and reemployment reports in the possession of the employer and its workers' compensation carrier are attached hereto and incorporated herein by reference. It is agreed that all medical and reemployment reports in the possession of the Alaska Workers' Compensation Board are incorporated herein by reference.


REEMPLOYMENT BENEFITS
On 2/3/97, Fremont claims adjuster, Jennifer Lorentz, requested that the employee be evaluated for reemployment benefits. On 6/13/97, the employee was found eligible for reemployment benefits. The employee selected rehabilitation specialist Robert Harlander-Locke to prepare a reemployment plan. On 8/18/97, Mr. Harlander-Locke submitted a reemployment plan with a vocational goal of retraining the employee to work as a machinist. The estimated length of the plan was eighteen (18) months and the employee completed the plan in May 1999. The plan costs were $9,952.48 and payment of $24,089.28 in stipend benefits. To date, the employee has not obtained employment as a machinist. On 7/22/99, Dr. Balfanz recommended that the employee be retrained for another job due to his lack of physical capacities to perform work as a machinist. Dr. Smith concurred in his EIME report dated 1/30/00 that the employee currently lacked the physical capacities to perform as a machinist. However, on 4/19/00, Dr. Smith opined that the employee had the requisite physical capacities to work as a cost clerk, salesperson, service station attendant, and information clerk as those jobs are defined in the SCODDOT.

DISPUTE

There is a bona fide dispute between the parties. It is the position of the employee that he is entitled to an additional 19 weeks of TTD benefits from 5/22/99 through 9/30/99 in the amount of $5,897.00. In the alternative, the employee contends he is entitled to PTD benefits from 5/22/99 through the date he successfully completes a second reemployment plan. It is the employee's position that the jobs cited by the employer as defined in the SCODDOT do not exist in the real labor market.  The employee, although not interested in the jobs of Cost Clerk, Sales Person, Service Option Attendant, and Information Clerk, has attempted to find jobs within the parameters of SCODDOT but has been unable to do so.  

The employee claims that he is entitled to an additional 1% or $1,350.00 in PPI benefits based upon Dr. Pitzer's 5% PPI rating for his cervical condition.  

Because he lacks the physical capacities to work as a machinist, the employee contends he is entitled to a second reemployment plan and stipend benefits. 

Finally, the employee seeks payment of past medical expenses for his neck and dental problems and future medical expenses related to his neck and low back conditions. The employee relies upon the medical reports of his treating physician, Dr. Thomas Balfanz, the Board's SIME physician, Dr. Neil Pitzer, and dentist, Dr. Rachel Grieger. Mr. Winkelman does not agree with the position of the employer/carrier described in this section and his signature on this settlement document does not imply agreement.

On the other hand, it is the position of the employer and its workers' compensation carrier that it has paid the employee all time loss benefits due. In fact, it has overpaid time loss to the employee based upon the Alaska compensation rate while he has resided in Minnesota. There is no medical evidence in the file that the employee is permanently and totally disabled. In his 4/19/00 addendum, Dr. Smith opined that the employee had the physical capacities to work as a cost clerk, salesperson, service station employment and information clerk. 

In regards to additional PPI benefits, it is the employer/carrier's position that it has overpaid PPI benefits.  In his 1/30/00, EIME report, Dr. Doug Smith opined that the employee's cervical condition is unrelated to his 8/12/96 industrial injury and thus overpaid the 4% PPI rating assessed by Dr. Balfanz for that condition. 

In regards to additional reemployment benefits, the employer/carrier's liability for the cost of another plan is limited by the $10,000.00 plan cost cap and two year plan duration under AS 23.30.041(k)-(l). This would leave a remaining balance for plan costs of $47.52.

In regards to medical benefits, the employer denies the employees entitlement to additional medical treatment other than attendance at a pain clinic recommended by Drs. Balfanz, Smith, and Pitzer. The employer/carrier deny the employee's claim that his recent dental problems are related to his industrial injury. The employer/carrier would rely upon the EIME reports of Dr. Douglas Smith.

COMPROMISE

In order to resolve all past, present, or future disputes between the parties with respect to compensation rate or compensation for disability, regardless of whether the same be temporary total disability, temporary partial disability, permanent partial impairment, permanent total disability, penalties, interest, costs, or reemployment benefits, the employer and its workers' compensation carrier will pay the employee the sum of $35,000.00 [THIRTY FIVE THOUSAND DOLLARS]. In full consideration thereof, the employee accepts said compromise funds in full and final settlement and payment of all compensation, regardless of its nature, including compensation for temporary total disability, temporary partial disability, permanent partial impairment, permanent total disability, penalties, interest, costs, or reemployment benefits to which the employee might be presently due or might become due at any time in the future pursuant to the terms and provisions of the Alaska Workers' Compensation Act. 

The parties agree that the employee's entitlement, if any, to future medical benefits for his neck and low back condition under the Alaska Workers' Compensation Act is not waived by the terms of this agreement, and that the right of the employer to contest liability for future medical benefits is also not waived by the terms of this agreement. However, the parties agree to waive all medical benefits related to the employee's dental problems. 

It is also agreed that reemployment compensation under any provision of the Alaska Workers' Compensation Act is waived under the terms of this Compromise and Release. This waiver of reemployment benefits is justified for the reasons set forth above. 

RELEASE
It is the intent of this agreement to compromise all benefits which might be due to the employee pursuant to the terms of the Alaska Workers' Compensation Act, except future medical expenses as outlined above. To this end and for such purpose, the parties agree that upon approval of this Compromise and Release by the Alaska Workers' Compensation Board and payment of the compromise funds aforesaid in accordance with the provisions of this Compromise and Release, this Compromise and Release shall be enforceable and shall forever discharge the liability of the employer and its workers' compensation carrier to the employee and his heirs, beneficiaries, executors and assigns, for all benefits which could be due or might be due pursuant to the terms and provisions of the Alaska Workers' Compensation Act, excepting only medical benefits as outlined above. The parties agree that future changes in law or change in interpretation of the law governing such payments, benefits or compensation, whether affected by the legislature, Alaska Workers' Compensation Board, or courts, shall have no effect upon this workers' compensation claim or this settlement agreement. It is agreed that the employee's injuries and disability, including any injuries and disabilities which arose prior to the injury referred to herein, are or may be continuing and progressive in nature and that the nature and extent of said injuries and resulting disability may not be fully known at this time. By execution of this Compromise and Release, the employee acknowledges his intent to release the employer and its workers' compensation insurance carrier from any and all liability arising out of or in any way connected with the work‑related accident referred to above and any known or as yet undiscovered disabilities, injuries or other damages associated with said accident. This Compromise and Release shall be effective in discharging the employer and its workers' compensation carrier of all liability of whatsoever nature for all past, present and future compensation benefits.

It is specifically agreed that this Compromise and Release in no way waives or diminishes the employer and its workers' compensation carrier's rights under AS 23.30.015.


SECOND INJURY FUND
It is agreed that 6 percent of total and partial disability compensation benefits will be paid to the Second Injury Fund by the employer and its workers' compensation carrier in accordance with the Alaska Workers' Compensation Act and Board Regulations.


ENTIRE AGREEMENT
This Compromise and Release contains the entire agreement among the parties and constitutes the full and complete settlement of all claims, whether actual or potential, described above. To the extent that there may be any discrepancies or conflicts between the Compromise and Release and the Compromise and Release Agreement Summary, the Compromise and Release shall govern the rights and obligations of the parties.

Prior to executing the C&R, the employee filed for disability benefits from the Social Security Administration (SSA) on May 27, 1997;  this was denied and not appealed.  The employee again filed for disability benefits from the SSA on July 20, 1999, claiming disability since October 15, 2006;  this was denied through reconsideration.  (See, September 26, 2000 SSA Decision).  The employee timely appealed and a hearing was held on August 8, 2000.  In his September 26, 2000 decision at page 14 in the “Findings” section, the SSA Administrative Law Judge found the employee was not credible, noting:  “The undersigned does not accept as credible claimant’s allegations of severe and disabling pain and limitation.”  The employee’s petition for SSA disability benefits was ultimately denied and dismissed.  

At the time of the C&R, the employee had relocated from Alaska to Minnesota.  On November 30, 2000 David Freeman, M.D., the employee’s attending physician, prescribed massage therapy twice a month and a daily swimming program.  These are the medical benefits at issue herein.  

The employee continued to treat conservatively with massage and injection therapy.  On April 23, 2004, Dr. Freeman noted the employee was “feeling pretty well” and “actually rehabbed himself to the point where he can get back to working full time.”  Dr. Freedman noted the employee “is working as a tester this summer for road construction.”  Dr. Freeman recommended a “recheck” when the employee was done working in the fall.  In an October 21, 2005 office visit report, Dr. Freeman noted no acute distress, and added Vicodin to his list of medications to help with his sleep apnea.  Dr. Freeman did note:  “Presents with upper back and neck pain and upper shoulder pain.  He was down working construction when the back hoe hit him as it came toward him.  He blocked the back hoe with his right forearm, but it knocked him back and he landed flat on his back and head.”  In a December 23, 2005 “To Whom it May Concern” letter, Dr. Freeman wrote:  “Mr. Winkleman suffers from chronic pain of his upper back that does require massage and pool therapy for his continued activities of daily living.  It is likely that he will never be without this necessity.”  This is the primary report the employee relies on for his claim for continued massage and pool therapy.  

In an undated invoice, Shawn Trepanier, certified massage therapist, noted that massage therapy has been provided to the employee 21 times between January 10, 2005 and November 29, 2005. The invoice indicates that the employee has paid all charges out of pocket.  On December 22, 2005, the employer controverted because the treatment exceeds the workers’ compensation frequency standards.  

At the request of the employer, the employee was evaluated by John Swanson, M.D., on June 6, 2006.  Dr. Swanson conducted a physical examination of the employee and provided a detailed review of the records.  Dr. Swanson responded at pages 20 – 21 as follows to the specific questions, a) and b): 

a)
Is the treatment recommended reasonably effective and necessary for the process of recovery?

The treatment recommended by Dr. Freeman with lifetime massage and pool therapy is neither reasonably effective nor necessary for the process of recovery from the lumbar strain since it was resolved by 4/12/97.

There is no objective controlled trial evidence that massage therapy or pool therapy is more effective than placebo in treating chronic low back pain such as this examinee suffers due to his biopsychosocial condition.  

b)
Is the treatment recommended an acceptable medical option under the particular facts of this case?  Please fully explain your answer.  

Under the particular facts of this case 10 years after a reported incident with no objective evidence of improvement from previous massage or pool therapy, neither massage or pool therapy are accepted medical options for the particular facts in this case.  The strain from 08/12/06 has been resolved since 04/12/97.  

Based on the disputes between Drs. Freeman and Swanson, the Board ordered a second SIME, which was performed by Paul Puziss, M.D., on April 30, 2007.  Dr. Puziss performed a physical examination of the employee and provided a detailed summary of the employee’s medical records.  Dr. Puziss responded at page 14 as follows to the specific questions, a) and b): 

a)
Is the treatment recommended reasonably effective and necessary for the process of recovery?

Treatment recommended by Dr. Freeman, including ongoing lifetime massage and pool therapy or other modalities, clearly are unreasonable and are not going to be effective, nor are they necessary, for the process of recovery, as it is quite clear the patient has not improved significantly with these treatments.   

b)
Is the treatment recommended an acceptable medical option under the particular facts of this case? 

The treatment recommended is not an acceptable medical option under the particular facts of this case.  

At page 15 – 16 Dr. Puziss opined:

I believe that [the employee] was stable on 08/25/97 when Dr. Balfanz closed his claim.  The vast majority of the patient’s treatment since 1997 has been palliative, with no end in sight for a conclusion.  I believe this patient has a pain syndrome with respect to his neck and back.  There is some functional overlay, and as Dr. Swanson pointed out, there appears to be secondary gain.  A psychological evaluation is probably indicated, as the amount of disability that this patient has far exceeds the objective amount of impairment.  He does have stiffness of his back and neck, but in large part this is due to the aging process, and only in minor part due to his injury, in my opinion.  

In his December 27, 2005 claim, the employee sought all benefits, including temporary and permanent total disability, including associated penalty and interest.  We explained to the employee that to prevail on these benefits, he must first successfully prevail on setting aside the C&R.  The employee also seeks additional medical benefits (massage and pool therapy), controverted December 22, 2005.  The claim was later amended to include a gym membership and mileage to his massages, pool, and gym.

In an unsworn “affidavit” of Linda Poole, R.N., dated July 9, 2007, Ms. Poole states she has known the employee since February of 2002 when he had “minimal back pain and good strength and mobility” and that she has notice a gradual decline in his strength and mobility since his massage and pool therapy “were interrupted in Dec. 2004.”  She opined that the employee’s severe and ongoing pain is related to the 1996 injury, and that without the massage and pool therapy, he is stiffer and his mobility is decreased.  She questioned whether his pre-existing diabetes was related to his 1996 work injury and the need for medications.  The employer filed a request for cross-examination of Nurse Poole on September 4, 2007.  The employee never cured the Smallwood (550 P.2d 1261 (Alaska 1976)) objection and did not have Nurse Poole available to testify at the hearing.  We explained to the employee that the Board could not rely on Nurse Poole’s “affidavit” in our determination.   

At the hearing, the employee argued that we should overturn the October 23, 2000 C&R based on “the employer’s broken promise to provide medicals.”  The employee admitted that the C&R is accurate and is not fraudulent.  He admitted that he was not under any duress at the time and was represented by competent counsel, Chancy Croft.  Regarding his ongoing medical treatment, the massage and pool therapy (and now self-prescribed gym membership), the employee relies on Dr. Freeman and Nurse Poole to support his claims.  The employee testified that it was his impression that all medical care, including unlimited massage and pool therapy would be covered by the employer pursuant to the October, 2000 C&R.  He testified he believes the employer has breached the C&R agreement.  

The employer argues that the employee has acknowledged that there was no fraud or duress on behalf of the employer in executing the October, 2000 C&R;  accordingly, there is no basis to set it aside.  The employer points out that the employee was represented by very competent counsel, Chancy Croft, at the time the C&R was executed and approved.  Regarding the employee’s continuing medical benefits, the massage and pool therapy, the employer argues that these treatments are no longer reasonable or necessary for the employee’s treatment, as it pertains to his 1996 industrial injury.  Furthermore, after a dozen years, the treatments far exceed the Board’s frequency standards and no conforming treatment plan has ever been filed.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
Setting Aside the October 23, 2000 C&R.

AS 23.30.012 provides for our review of settlement agreements:  

At any time after death, or after 30 days subsequent to the date of injury, the employer and the employee ... have the right to reach an agreement in regard to a claim for injury ... under this chapter ... but a memorandum of the agreement in a form prescribed by the board shall be filed with the board. Otherwise, the agreement is void for any purpose. If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245. The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement. The board may approve lump-sum settlements when it appears to be in the best interest of the employee.

For many years we considered ourselves to have inherent authority to set aside Compromise & Release agreements. To determine whether a settlement agreement should be set aside, we used the standard for setting aside agreements in civil actions enunciated by the Court in Witt v. Watkins, 579 P.2d 1065 (Alaska 1978).  A shadow was first cast on that practice by the Court in 1989.  On appeal of a decision declining to set aside a Compromise & Release using that standard, the Court noted that board-approved releases are sometimes treated differently than simple releases of tort liability. Clark v. Municipality of Anchorage, 777 P. 2d 1159, 1161 n. 3 (Alaska 1989).  However, the Court did not have to resolve that question in disposing of the appeal.

In Olsen Logging Co. v. Lawson, 856 P.2d 1155 (Alaska 1993), the court again addressed the question of whether we may set aside an approved C&R. A panel had set aside an approved C&R, based on its findings that the employee lacked judgment and foresight due to a brain injury. It also found the employee was disadvantaged by financial distress, was represented by an out-of-state attorney who might not be expert in Alaska workers' compensation law, and the amount of the lump-sum settlement was insignificant compared to the potential liability. Finally, the panel concluded that the parties to the claim had also made a mutual mistake of fact.

The court noted that under AS 23.30.012, approved settlement agreements "have the same legal effect as awards, except that they are more difficult to set aside." (Emphasis added).  Id. at 1158.  The court held that the provision of §012, exempting approved C&R agreements from modification for changed conditions or mistakes of fact under §130, was an expression of legislative intent that approved settlement agreements may not be modified on those grounds.  The Court held that the panel had erred in setting aside the approved C&R.  The Court specifically referred to the panel's reliance on the grounds of unilateral and mutual mistake. However, the Court also stated in a footnote: 

Under Civil Rule 60(b) mistake is a basis for setting aside a final civil judgment. This is subject to a one-year limitation. However, civil Rule 60(b) also adverts to the possibility of "an independent action to relieve a party from a judgment ...." Not presented in this appeal is the question whether an independent action might be maintained to relieve a party of a Board approved settlement.

Id. at 1159 n.4.

Based on the Olsen decision, we find we do not have authority to set aside an agreed settlement under AS 23.30.130 for a mistake of fact. Id., at 1159.  However, the court has found authority to set aside an agreed settlement for fraud or duress in past cases.  We have consistently followed the court’s ruling.  Flock v. General Roofing, AWCB Decision No. 99-0220 (November 2, 1999);  Smith v. Commonwealth Electric Co., AWCB Decision No. 94-0141 at 8 (June 16, 1994); Travers v. American Building Maintenance Co., AWCB Decision No. 94-0140 at 7-8 (June 16, 1994); and Klemme v. Eagle Hardware & Garden, AWCB Decision No. 96-471 (December 16, 1996). 

The employee has not alleged any “duress" in the context of his C&R.  The Alaska Supreme Court has determined "fraud" in the context of a C&R to be intentional misrepresentation which induces the employee to sign the C&R in reliance on that misrepresentation.  Blanas v. Brower Co., 938 P.2d 1056 (Alaska 1997).  The employee has not alleged any fraud or duress on the employer’s part.  We have also determined the "clear and convincing" standard of proof is required to overturn a C&R for duress or fraud. Id.; Witt v. Watkins, 579 P.2d, at 1068-70.  Also, in Seybert v. Cominco Alaska Exploration, (Alaska Supreme Court No. 6256, May 2, 2008), the Court also found that a C&R could be overturned for a “material misrepresentation.”  The primary assertion the employee relies upon for setting aside his C&R is the employer’s purported “broken promise to provide medicals” indefinitely.  

We find this allegation of a mistake of fact to be one upon which we can not set aside his C&R.  In the C&R the parties specifically agreed “the right of the employer to contest liability for future medical benefits is also not waived by the terms of this agreement.”  The employee testified that he was under no duress and that there was no fraud, and never mentioned any allegation of a material misrepresentation involved with executing the C&R.  
Accordingly we conclude the C&R can not be set aside under Alaska law.  The employee’s request to overturn the October 23, 2000 C&R is denied and dismissed.   Because we have concluded that the C&R shall not be overturned, we must also conclude that the employee waived his right to any claim for additional benefits except for medicals for his neck and back.    

Continuing Medical Benefits.

"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”  AS 23.30.120(a)(1).  The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  Furthermore, in claims based on highly technical medical considerations, medical evidence is needed to make the work connection.  Id., 316.  The presumption can also attach with a work-related aggravation / acceleration context without a specific event.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  

Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  An employee must establish a "preliminary link" between the claimed conditions and his work.  For the purpose of determining whether the preliminary link between work and the claimed conditions has been attached, we do not assess the credibility of witnesses.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989);  Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  The claimed condition is then compensable if the work is a
 substantial factor in bringing it about.  Burgess, 317.  The work is a substantial factor if:  (1)  the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the condition and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).

The employer must then rebut the presumption by producing substantial evidence the conditions are not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The Grainger court also explained that there are two possible ways to overcome the presumption:  (1)  produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).

If the presumption is rebutted, the employee must then prove, by a preponderance of the evidence, his work was a substantial factor which brings about the condition or aggravates a preexisting ailment.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 

Applying the presumption analysis described above to the evidence in this claim, we find as follows:  We first consider whether the presumption attaches.  We find, based on the testimony of the employee and the reports of Dr. Freeman that the employee’s 1996 work injury is the cause of the employee’s spinal complaints, necessitating his need for massage and pool therapy, that the employee has attached the presumption that his claimed condition and treatment is compensable.  

We next determine whether the presumption is rebutted.  We find, based on the reports and opinions of Drs. Swanson and Puziss, that the employee only suffered a minor strain of the low back which would have resolved within one year, that the presumption is rebutted.  We do so without weighing credibility.    

Because the employer has rebutted the presumption, we review the record as whole to determine whether the employee has proved his claim, by a preponderance of the evidence, that the 1996 work injury was a cause of his current need for treatment.  We find he has not. 

We give little weight to the December 23, 2005 generic report / opinion of Dr. Freeman.   We find that his recommendation for continued treatment if the employee’s condition does not have the cohesiveness of the comprehensive diagnoses rendered by Dr. Swanson and Puziss.  Furthermore, it seems apparent that Dr. Freeman’s December 23, 2005 “To Whom it May Concern” letter was in response to the employer’s December 22, 2005 controversion.  We therefore give little weight to the opinion(s) of Dr. Freeman.  

On the other hand, we find that both Dr. Swanson and Dr. Puziss conducted thorough and comprehensive reviews of the employee’s entire medical records.  We further find their opinions and diagnoses logical and well founded.  We find that their conclusions, based on the objective record, that the employee’s lumbar and/or cervical strains were resolved within one year of the 1996 industrial injury, to be well founded.   We find that the preponderance of the medical evidence supports our conclusion that the employee’s ongoing massage and pool therapy for his low back or cervical complaints are no longer related to his 1996 strain.  We, like the SSA, do not find the employee to be credible.  (AS 23.30.122).  We conclude that the employee’s claims related to his ongoing medical benefits (massage and pool therapy), for his 1996 injury must be denied and dismissed.  


ORDER
1. The employee’s request to set aside his October 23, 2000 C &R is denied and dismissed.  

2. The employee’s claim for continued medical treatment, massage and pool therapy is denied and dismissed.  

Dated at Anchorage, Alaska on September 19, 2008. 
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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� Effective November 7, 2005, the work injury must be the substantial factor in bringing about the disability.  The employee’s 2003 dates of injury pre-date this statutory change.  





