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ALASKA WORKERS' COMPENSATION BOARD

       P.O. Box 115512
Juneau, Alaska 99811-5512

	LAURA H. COLRUD, 

                           Employee, 

                                 Respondant, 
                                                   v. 

D OF ALASKA,

                            Employer,

                                                   and 

ALASKA INS. GUARANTY ASSN.,

                             Insurer,

                                    Petitioners.

	)

)

)

)

)

)

)

)

)

)

)

)

)
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)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  199212869
AWCB Decision No.  08-0172
Filed with AWCB Anchorage, Alaska

on September 26, 2008


The Alaska Workers’ Compensation Board (Board) heard the employer’s petition to compel on August 12, 2008 at Anchorage Alaska.  The employee did not appear or otherwise participate;  based on the signed Certified Return Receipt Requested card, we found the employee had notice of the hearing, and proceeded in her absence under 8 AAC 45.070(f)(1).  Attorney Michelle Meshke represented the employer and insurer.  The record closed at the conclusion of the hearing.


ISSUE
Whether to compel the employee’s attendance for her deposition. 

SUMMARY OF THE EVIDENCE
The following recitation of facts is limited to those necessary to decide the narrow issue before us, listed above.  According to her June 28, 1992 Report of Occupational Injury or Illness (ROI), the employee injured her back on June 28, 1992 while working at a Denny’s as a server.  The employee described the following mechanism of injury:  “I slipped on a wet floor that was unnoticed by me (no signs were put down) and I had a loaded tray.  I twisted my body and resulted in back pain.”
  
The employer asserted at the hearing that it has paid to the employee over $43,000.00 in timeloss and permanent partial impairment benefits, in addition to the employee’s considerable medical benefits related to his back condition.  After nearly a decade and a half of paying the employee’s intermittent medical bills for her back complaints, the employer had the employee evaluated by John Swanson, M.D., an orthopedic surgeon,  on April 16, 2007 and May 10, 2007.  Dr. Swanson provided a detailed records review and a physical evaluation of the employee.  Dr. Swanson, in pertinent part, diagnosed the employee with pre-existing spondylosis of the lumbar spine, with evidence of symptom magnification and secondary gain.  He also diagnosed physical and psychological addiction to narcotic pain medications.
  
Based on Dr. Swanson’s report, on May 10, 2007 the employer controverted all disability benefits subsequent to the May 10, 2007 report, and all medical benefits as of the May 21, 2007 controversion (with the exception of prescription Lyrica).
    In a claim dated May 30, 2007 (filed with the Board on June 12, 2007) the employee filed a claim for a “unfair controvert” asserting:  “After the insurance company received their chosen Drs. opinion, the denied my claim immediately.  I am at this time getting an attorney.  June 8, 2007 is when my next Drs. appt. is.”
  The employer again controverted all benefits in an answer dated July 2, 2007.
  
At a September 12, 2007 prehearing, the employee was advised to have all supporting medical evidence filed with the Board prior to filing her affidavit or readiness for hearing, and her claim was amended to include medical costs.  Counsel for the employer was not able to get through to the prehearing conference due to telephonic difficulties (at the Board level) and the employee’s telephone call for the prehearing had terminated by the time the employer got through.
  

The employer noticed the employee of a deposition scheduled for October 30, 2007;  the employee did not appear at this deposition.  The employer subsequently requested a prehearing which was scheduled for December 20, 2007;  the employee did not appear for this conference.  The December 20, 2007 prehearing conference summary (PCS) notes that on December 19, 2007 the employee called the Board requesting the conference be continued and the employee was advised to get the consent of the employer, who refused.  On December 26, 2007 the employer filed a petition to compel attendance at her deposition.  A subsequent prehearing was held on January 23, 2008;  the employee did not attend.  The January 23, 2008 PCS was served on April 8, 2008.  In the interim between the prehearing and the PCS being issued, the employer re-scheduled the employee’s deposition for February 26, 2008.  This was cancelled pending the PCS.  On March 11, 2008, the employer filed the present petition to compel the employee to attend her deposition.
  The PCS served on April 8, 2008 found and ordered:  
The discovery dispute addressed in this order concerns the employer’s request to depose the employee, in accord with its statutory right at AS 23.30.115(a).  Under AS 23.30.108(c), the Board Designee has the specific authority to order compliance with discovery.   

Considering the evidence available to the Board Designee, the Board Designee finds the employer’s request to depose the employee is reasonable.  The Board Designee concludes the employer is acting within the limits of AS 23.30.107 and AS 23.30.115(a) in its request.  The Board Designee concludes the employee is required, under AS 23.30.107 to provide reasonable cooperation with this deposition.  The Board Designee will order the employee to attend and cooperate with a deposition under AS 23.30.108(c).

Under AS 23.30.108(c), the Board Designee has specific authority to order compliance with discovery.    The Board Designee will exercise her discretion to order the employee to appear for a deposition within 30 days of the date of issuance for this order.  The employer shall notice the deposition as required.  

ORDER
1.
The employer’s petition is granted.  The employee is ordered to appear for a properly noticed deposition within 30 days of the date of issuance of this order.

2.
 If any party wishes to appeal this decision to the Board, they must do so as set forth in the language of AS 23.30.108  and/or 8 AAC 45.065(d). The parties are hereby advised that any appeal to the Board of this decision will result in the issue being heard on the written record.  At such written record hearing, “the board may not consider any evidence or argument that was not presented to the board's designee, but shall determine the issue solely on the basis of the written record. The decision by the board on a discovery dispute shall be made within 30 days. The board shall uphold the designee's decision except when the board's designee's determination is an abuse of discretion.”  See AS 23.30.108.
 
The employee’s deposition was again rescheduled for April 29, 2008.
  On April 11, 2008 the employer’s counsel was contacted by Robert Rehbock, who was considering taking the employee’s case, who requested continuance of the April 29, 2008 deposition;  the employer’s counsel declined the request for continuance.  Mr. Rehbock ultimately declined representation for the employee.
  The employee did not attend her April 29, 2008 deposition.
  

Prior to her latest scheduled deposition, the employee filed a new petition  on April 24, 2008.   The reason for the petition was listed as follows:

Appeal:  This summary of 01/23 prehearing was not served until 04/08/08 per the order on pg. 3.  The insurer declined to change the deposition date;  thus not giving me time to seek an attorney.  

I would also withdraw my claim that if filed for an unfair controversion.  Mr. Rehbock  cannot represent me or accompany me to the present deposition date of 04/29/08.  I need this deposition date postponed until June 2008.  Then he will be able to represent me.
  
On April 29, 2008, the employee’s petition was rejected by the Board because it was not served on the employer’s counsel.  The employee was directed to correct the petition;  she failed to do so.
  On May 5, 2008 the employer filed a petition to dismiss the employee’s claims for failure to attend her deposition.
  The Board served the employee’s April 24, 2008 claim on May 22, 2008.  The employee called in sick for a June 3, 2008 prehearing.
  The employee  did not attend a prehearing held on July 22, 2008;  the August 12, 2008 hearing was set at this prehearing on the employee’s “appeal” and the employer’s petition to compel.
  
At hearing, the employer argued that the employee’s actions in avoiding her depositions have been dilatory in nature.  It argued that the employee’s actions have impeded its ability to prepare its defense.  The employer requested we compel the employee to attend her deposition within 30 days, or risk dismissal of her claims with prejudice.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.108(c) provides, in pertinent part, as follows:

At a prehearing on discovery matters conducted by the board's designee, the board's designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee's injury. If a party refuses to comply with an order by the board's designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party's claim, petition, or defense. If a discovery dispute comes before the board for review of a determination by the board's designee, the board may not consider any evidence or argument that was not presented to the board's designee, but shall determine the issue solely on the basis of the written record. The decision by the board on a discovery dispute shall be made within 30 days. The board shall uphold the designee's decision except when the board's designee's determination is an abuse of discretion.

The Board has long recognized that the Alaska Supreme Court encourages "liberal and wide‑ranging discovery under the Rules of Civil Procedure."
  After it is shown that informal means of resolving a discovery dispute have failed, "we will consider the relevance of the requested information and the method of discovery to be authorized."
  It is well settled that if a party unreasonably or willfully refuses to cooperate in the discovery process, AS 23.30.135 and AS 23.30.108(c) grant the Board broad discretionary authority to make orders which will assure that parties obtain the relevant evidence necessary to litigate or resolve their claims.
  Dismissal with prejudice as a sanction for failure to comply with the discovery process is disfavored in all but the most egregious circumstances. 

The Board finds that the employer is unduly prejudiced by the claimant’s actions.  The employee has a claim for medical treatment that dates back 16 years.   The claimant’s refusal to demonstrate even good faith compliance prevents the employer from making informed decisions regarding the issues surrounding the claim.
 

In terms of a remedy for the employee’s conduct, the Board concludes that the term, "appropriate sanctions" contemplate sanctions similar to those found in Civil Rule 37(b)(2).
 Civil Rule 37(3) provides standards for imposing sanctions in civil cases. It states that the tribunal shall consider: 
(A) The nature of the violation, including the willfulness of the conduct and the materiality of the information that the party failed to disclose; 
(B) The prejudice to the opposing party; 
(C) The relationship between the information the party failed to disclose and the proposed sanction; 
(D) Whether a lesser sanction would adequately protect the opposing party and deter other discovery violations; and 
(E) Other factors deemed appropriate by the court or required by law.
 The court shall not make an order that has the effect of establishing or dismissing a claim or defense or determining a central issue in the litigation unless the court finds that the party acted willfully.

Applying Civil Rule 37(b)(3) by analogy, the Board finds that the claimant has not complied with its previous written order.  The Board further finds that the employer has made numerous attempts to cooperatively schedule the employee’s deposition, and on every occasion the employee has failed to attend the scheduled deposition.  We find the employee’s conduct to be willful and dilatory in nature;  furthermore we find her deposition testimony entirely material to her claim for additional benefits.   We find the prejudice to the employer to be extreme considering the employee’s 16 year treatment history.  Because the employer is not requesting the extreme sanction of dismissal of the employee’s claims at this time, or lesser sanctions, we find we need only address the employer’s request to compel her attendance at her deposition.  Based on the factors above, we conclude we will grant the employer’s petition to compel the employee’s attendance at her deposition.  We find no abuse of discretion is ordering the employee to attend her deposition within 30 days.  We order the employee to cooperate fully with the discovery and deposition process within 30 days , or we will consider dismissal with prejudice of the employee’s claim(s).  

ORDER
The employer’s petition to compel the employee’s attendance at her deposition is granted;  the employee shall schedule and participate in her deposition within thirty days of this Decision and order.  The employee is warned any further dilatory actions may risk dismissal of her claim(s).  

Dated at Anchorage, Alaska on September 26, 2008. 





ALASKA WORKERS' COMPENSATION BOARD






Darryl Jacquot, Designated Chairman






Patricia Vollendorf, Member






Janet Waldron, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of LAURA H. COLRUD employee / respondant; v. D OF ALASKA, employer; ALASKA INS. GUARANTY ASSN., insurer / petitioners; Case No. 199212869; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on September 26, 2008.






Jean Sullivan, Clerk
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�Schwab v. Hooper Elec., AWCB Decision No. 87�0322 at 4, n.2 (Dec.  11, 1987) (citing United Services Automobile Ass’n v. Werley, 526 P.2d 28, 31 (Alaska 1974); see also Venables v. Alaska Builders Cache, AWCB Decision No. 94-0115 (May 12, 1994).  


�Brinkley v. Kiewit�Groves, AWCB Decision No. 86�0179, at 5 (July 22, 1986).


�See, e.g., Bathony v. State of Alaska, D.E.C., AWCB Decision No. 98-0053 (Mar. 18, 1998).


�Sorenson v. Keystone Distribution Srvs., AWCB Decision No. 91-0125 (July 26, 1991).


�Vondolteren V. MOA, AWCB Decision No. 01-0134 (July 11, 2001).  Due to the unique nature of Workers' Compensation proceedings, certain sanctions that are permissible in civil rule 37(b)(2) clearly would not apply in our proceedings.  
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