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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	LONNIE E. GARRETT, 

                                                   Employee, 

                                                            Respondent,

                                                   v. 

DELTA CONCRETE PRODUCTS, INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                            Petitioners.
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)
	        INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No.  200708767
        AWCB Decision No.  08- 0189
         Filed with AWCB Fairbanks, Alaska

         on October 15, 2008


We heard the employer's Petition for Social Security Offset at Fairbanks, Alaska on September 25, 2008, on the basis of the written record.  Attorney Jeffrey Holloway represents the petitioning employer and insurer.  Attorney John Franich represents the employee.  We hear this matter with a two-member panel, a quorum under AS 23.30.005(f). We closed the record when we met to consider this petition on September 25, 2008.

ISSUE

Is the employer entitled to offset the employee’s compensation benefits under AS 23.30.041(k) (“.041(k) compensation”), in accord with the provisions of AS 23.30.225(b) and 8 AAC 45.225(b), based on his receipt of Social Security Administration (SSA) disability benefits from April 9, 2008, continuing?

CASE HISTORY AND SUMMARY OF THE EVIDENCE

The employee injured his left knee, tearing the meniscus, when he fell backwards while attempting to carry an electric motor on June 8, 2007, while working as a truck driver and heavy equipment operator for the employer.
  He came under the care of orthopedic surgeon David Witham, M.D., who performed meniscectomy surgery on July 6, 2007, then provided conservative care, and ordered physical therapy.
  The employer initially accepted liability for the injury, providing temporary total disability (“TTD”) benefits, temporary partial disability (“TPD”) benefits, and medical care.
  The employee continued under the care of orthopedic surgeon Richard Cobden, M.D., and Mark Slominski, M.D., of the Advanced Pain Centers of Alaska.

At the employer’s request, John Ballard, M.D., evaluated the employee on October 13, 2007,
 and indicated the employee’s injury aggravated a pre-exiting injury and the aggravation would be fully resolved within one month.
  He released the employee to work, and rated him with a one percent permanent partial impairment (“PPI”) under the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th Ed. (“AMA Guides”).
  He recommended physical therapy through November 13, 2007.
  Based on the report of Dr. Ballard, the employer paid benefits through November 13, 2008, including PPI benefits, then terminated benefits.
  

The employee filed a Workers’ Compensation Claim dated November 14, 2008, requesting the reinstatement of TTD benefits, PPI benefits, and medical and transportation costs.
  The denied all additional benefits in an Answer, 
 and in a Controversion Notice,
 both dated December 12, 2007.

The employee requested reemployment benefits on November 14, 2007.
  The Reemployment Benefits Administrator (“RBA”) found the employee eligible for reemployment benefits under AS 23.30.041(k) in a determination issued on March 24, 2008.
  The employee retained counsel, and filed a Workers’ Compensation Claim dated April 10, 2008, claiming a penalty, interest, frivolous and unfair controversion, attorney fees, and costs for the employer’s failure to provide compensation under AS 23.30.041(k) during the period that the employee was in the reemployment process, including the evaluation period [beginning November 5, 2007].
  The employer filed an Answer dated April 30, 2008, admitting .041(k) compensation was due beginning April 9, 2008, after a waiting period for the PPI benefits already paid, but denied all other claims.
  Dr. Ballard approved a reemployment plan goal of retraining the employee as a gunsmith in a report on June 28, 2008.

The employee filed another Workers’ Compensation Claim dated June 30, 2008, adding a claim of medical benefits for post-traumatic arthritis.
  The employer denied this claim in an Answer dated July 23, 2008.

The employer filed a Petition for Social Security Offset, dated April 2, 2008, claiming an offset reduction under AS 23.30.225 to the employee’s compensation back to December 2007, at which time the employer asserted the employee began receiving SSA disability benefits.
  Attached to the employer’s Petition was an SSA letter of Information About Current Social Security Benefits, dated February 15, 2008.
  The SSA Information letter indicated the employee’s monthly benefit beginning December 2007, before deductions, would be $1,472.30.
  The SSA Information letter indicated the monthly benefit payment would be $1,472.00, and that the benefits for a given month would be paid the following month, for example the benefits for March would be paid in April.
   

The employee filed an Employee’s Response to Petition, dated April 10, 2008, indicating he is claiming .041(k) compensation from November 5, 2007 [see above], and does not oppose an offset of this compensation, if paid, under AS 23.30.225.
  in the Response, the employee indicated his compensation rate for TTD benefits had been $737.78 per week, then he had been paid PPI benefits in a lump-sum amount of $1,770.00.
  The employee calculated the weekly SSA benefit equated $339.69, indicated a 50 percent offset would be $169.85 per week.
 

On May 23, 2008, the employer filed a Stipulation For a Social Security Offset, signed by the parties on May 9, 2008 and May 21, 2008.  The Stipulation indicated the parties agreed the employer has a right to offset workers’ compensation benefits from December 2007 forward for SSA benefits under 
AS 23.30.225 and 8 AAC 45.225.
  The Stipulation indicated the SSA is not offsetting SSA benefits for the employee’s receipt of  workers’ compensation benefits.
   The parties agreed the employee’s reduced TTD rate is $554.94 per week ($737.78 TTD per week minus $182.84 offset); the parties agreed the reduced .041(k) compensation rate is $485.57.
  In the Stipulation, the parties agree the offset began on April 9, 2008, when the employer began to pay .041(k) compensation.
  The Stipulation indicated the employer retained the right to assert an offset against any additional compensation benefits awarded from December 2007 forward.
.

The employer filed an Affidavit of Readiness for Hearing, dated July 9, 2008, requesting a hearing on the Petition, on the basis of the written record and briefs.
  No opposition was filed to the Affidavit of Readiness, and the Petition was set for written record hearing to be held on September 24, 2008.   

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
SOCIAL SECURUTY DISABILITY BENEFIT OFFSET
The employer seeks to reduce the employee's .041(K) compensation benefits to offset disability benefits he receives from the SSA.  By both federal and state statute, an injured employee's disability entitlements from all sources cannot exceed 80 percent of his pre-injury earnings.  If the combined amount of an employee's entitlements exceeds 80 percent of his/her pre-injury earnings, the SSA takes an offset.  42 U.S.C. §424a(a). 

In our decision and order in Baker v. Alaska Industrial Coating,
 we discussed the relation between the federal and Alaska offset statutes in light of Alaska case law:

The only instance the SSA is prohibited from taking an offset is when an employer seeks an offset under a law or plan which was effective February 18, 1981, as provided at 42 U.S.C. §424a(d), which provides:

The reduction of benefits required by this section shall not be made if the law or plan described in subsection (a)(2) of this section under which a periodic benefit is payable provides for the reduction thereof when anyone is entitled to benefits under this subchapter on the basis of the wages and self-employment income of an individual entitled to benefits under section 423 of this title, and such law or plan so provided on February 18, 1981.  (Emphasis added). 

The corresponding Alaska statute, AS 23.30.225(b) provides:

When it is determined that, in accordance with 42 U.S.C. 401 et seq., periodic disability benefits are payable to an employee or his dependents for an injury for which a claim has been filed under this chapter, weekly disability benefits payable under this chapter shall be offset by an amount by which the sum of (1) weekly benefits to which the employee is entitled under 42 U.S.C. 401 et seq., and (2) weekly disability benefits to which the employee would otherwise be entitled under this chapter, exceeds 80 per cent of the employee's average weekly wage at the time of injury. 

The history of the movement in a number of states to grant on offset to workers’ compensation insurers for the receipt of SSA benefits by injured workers, and the reaction of the U.S. Congress to the cost-shifting, is detailed Professor Larson in Larson’s Workers' Compensation Law.
  Unfortunately, the federal and Alaska statutes do not mesh.  As noted in our decision and order in Dunaway v. Silver Bay Logging,
 a memo from the Regional Attorney for the US Department of Health, Education and Welfare, dated August 9, 1977, analyzing AS 23.30.225(b), which was enacted that year, found that it did not comply with the criteria of 42 U.S.C 401, et seq. (i.e. 42 U.S.C. §424a(d)),  which authorizes the SSA to reduce its offset for workers' compensation benefits when a state has authorized an insurer to do the same for SSA benefits.  Consequently, the SSA does not consider AS 23.30.145(b) as legally sufficient to trigger the "reverse offset" provision of the Social Security Act, and to prevent injured employees from having both the SSA and insurer taking duplicate offsets simultaneously.
   To cushion the impact of this, internal SSA Policy Memoranda, dated April 9, 1979 and April 18, 1979, direct the SSA to administratively reduce its offset to compensate disabled SSA recipients when an Alaskan employer reduced the recipient's workers' compensation benefits for receipt of SSA payments.  The SSA reduction would be based on the change in the actual workers' compensation benefits received, rather on the offset provisions of 42 U.S.C. §424a(d).  This administrative action was to keep the recipient's combined benefits at the level of 80 percent of his or her "average current earnings" (April 9, 1979 memo) and to offer "some relief to persons subject to a dual offset" (April 18, 1979 memo).
  The SSA procedural manual at POMS Section DI 52001.080.A specifically identifies the “Approved Reverse Offset Plans” for states which had offset reduction statutes complying with 42 U.S.C. §424a(d) and in effect before March 1, 1998, for which SSA will forego its offset.  POMS Section DI 52001.080.A.3 lists 18 states, Puerto Rico, and Railroad Disability Pensions
 as having approved reverse offset plans.  Alaska is not listed as having an “approved reverse offset plan” in its statutes.

Although the specific offset-coordination provision of 42 U.S.C. §424a(d) does not govern the SSA in its cases involving Alaska workers' compensation benefits, the 1979 SSA memos direct that agency to administratively interpret the federal law in a way that attempts to protect disabled recipients from the double offsets apparently taken by the SSA and Alaskan insurers between 1977 and 1979.  Despite the inconsistencies in the federal and state statutes, the SSA attempted to interpret its law and guide its actions in a way that voluntarily sought to cooperate with the State of Alaska and protect the joint beneficiaries of the two programs.

The Alaska Supreme Court determined in Underwater Construction, Inc. v. Shirley,
 that AS 23.30.225(b) and 42 U.S.C. §424 are not in pari materia, and are not to be construed together.  In practice, our court's interpretation is bolstered by the SSA determination that the provisions of our statute at AS 23.30.225(b) do not meet the criteria for the SSA to cease an offset in order to coordinate a disabled recipient's benefits under 42 U.S.C. §424a(d) (i.e., it is not possible to read the two statutes as a harmonious whole, in any event).   Under AS 23.30.225(b) and the court's ruling in Shirley,  we have concluded in past decisions that the employer is entitled to an offset for SSA benefits, whether or not AS 23.30.225(b) is legally sufficient to meet the offset criteria of 42 U.S.C. §424a(d). 
   

Nevertheless, the Alaska Supreme Court also recognizes the legal principal of comity, recognizing the fundamental responsibility to promote the interest of justice by recognizing and coordinating with independent jurisdictions.
  The court explicitly ruled in Green v. Kake Tribal Corp., that an injured employee is "not to bear the burden" of the "imperfect fit" between the federal and state statutes and benefit schemes.
  The Court held the coordination of the offsets between the employer and the SSA should not leave the injured employee with less that the benefits due to him under AS 23.30.225(b).
  In light of the Court's specific ruling, we again conclude an additional offset to allow the employer to recoup for offsets taken by the SSA would be permissible only when the employee receives the full amount of combined workers' compensation and SSA benefits due under AS 23.30.225(b).  In keeping with the Court’s instructions in Green v. Kake Tribal Corp., we require the coordination of the offset of SSA and workers’ compensation benefits, and will not order a reduction of workers’ compensation benefits at the same time the SSA is taking a reduction.

II.
REDUCTION FOR SOCIAL SECURUTY DISABILTY BENEFITS
Under 8 AAC 45.225(b), the employer is required to secure an order from us before it offset its compensation liability against the employee's SSA disability benefit entitlement.  The implementing regulation at 8 AAC 45.225(b) provides the procedure required for the employer to calculate, obtain approval, and to take, this reduction.   
8 AAC 45.225(b), provides: 
(b)  An employer may reduce an employee's weekly compensation under AS 23.30.225(b) by


(1)
getting a copy of the Social Security Administration's award showing the 


(A)
employee is being paid disability survivor's benefits;


(B)
disability for which the benefits are paid; 

(C)
amount, month, and year of the employee’s initial entitlement; and


(D)
amount, month, and year of each dependent's initial  entitlement;


(2)
computing the reduction using the employee's or beneficiary's initial entitlement, excluding any cost-of-living adjustments;  

(3)
completing, filing with the board, and serving upon the employee a petition requesting a board determination that the Social Security Administration is paying benefits as a result of the on-the-job injury; the petition must show how the reduction will be computed and be filed with a copy of the Social Security Administration’s award letter;


(4)
filing an affidavit of readiness for hearing in accordance with 8 AAC 45.070(b); and 


(5)
after a hearing and an order by the board granting the reduction, completing a Compensation Report form showing the reduction, filing a copy with the board, and serving it upon the employee.
Under AS 23.30.225(b) and 8 AAC 45.225(b), the employer may reduce workers’ compensation indemnity benefits only by meeting the following criteria:

(1)
filing a copy of the Social Security Administration's initial Award Letter;

(2)  
the Award Letter must show the employee is being paid SSA disability;

(3) 
the Award Letter must show the employee is being paid SSA disability benefits for the same injury as the workers’ compensation benefits;

(4)
the Award Letter must show the amount, month, and year of the employee’s and / or each dependent’s initial entitlement; 
(5)
computing the reduction using the employee's initial entitlement, excluding any cost-of-living adjustments;  
(6)
filing a petition (and an Affidavit of Readiness for Hearing) requesting a Board order determining that the SSA is paying benefits as a result of the on-the-job injury and how the reduction will be computed; 

(7)
after obtaining an order by the Board granting the reduction, filing a Compensation Report form showing the reduction for weeks in which the employee received SSA disability benefits.
Although the parties submitted a Stipulation, requesting an order under 8 AAC 45.050(f) approving an offset, the employee’s entitlement to benefits cannot be waived by means of a stipulation when the record does not support the offset reduction.
    As made explicit in the statute and regulation, offset reductions are ordered only when SSA “disability benefits are payable to an employee or his dependents for an injury for which a claim has been filed under this chapter.”
  An offset reduction under AS 23.30.225(b) will not be ordered when SSA disability benefits are being paid for reasons other than the injury which is the basis of the workers’ compensation entitlement.
  An offset reduction for receipt of SSA benefits will not be ordered if the parties fail to comply with AS 23.30.225 or 8 AAC 45.225.
  
In the instant case, the SSA Information letter indicates only that the employee was receiving SSA benefits.  The record does not contain an SSA initial Award Letter.  The documentation from the SSA does not show that the benefits being received are SSA disability benefits.  It does not show on what disability SSA benefits would be based.  The documentation does not show the employee’s initial SSA entitlement, before adjustments for cost-of-living.

The record is clear that the employee has received SSA benefits, but the specific information from the SSA needed to support an offset reduction under AS 23.30.225(b) and 8 AAC 45.225(b) has not been filed.  We find the employer has failed to comply with the requirements of 8 AAC 45.225(b), and we conclude the employer may not yet take an offset from the employee’s compensation due under the Alaska Workers’ Compensation Act.

Under AS 23.30.130 we retain jurisdiction to consider modification of this decision, pending additional information from the parties in compliance with 8 AAC 45.225(b).  We will refer this matter and the parties to our Board Designee, Workers' Compensation Officer Melody Kokrine.

ORDER

1.  The employer's Petition for Social Security Offset under AS 23.30.225(b), is denied at this time.

2.  We retain jurisdiction under AS 23.30.130 modify this order, pending additional information from the parties in compliance with 8 AAC 45.225(b).  

Dated this 15th day of October, 2008.


ALASKA WORKERS' COMPENSATION BOARD



/s/ William Walters 


William Walters,  Designated Chairman



/s/ Jeff Pruss


Jeffrey P. Pruss,  Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Lonnie E. Garrett, employee / respondent; v. Delta Concrete Products, Inc., employer; and Alaska National Insurance Co., insurer / petitioners; Case No. 200708767; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this ********** day of October, 2008.



__________________________________








Laurel K. Andrews, Admin. Clerk III
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