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ALASKA WORKERS' COMPENSATION BOARD

 P.O. Box 115512
Juneau, Alaska 99811-5512

	HANS J. JACOBSON, 

     Employee, 

          Applicant,

     v. 

JL PROPERTIES INC,

     Employer,

          and 

COMMERCE AND INDUSTRY 

INS CO.,

     Insurer,

          Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  200704829
AWCB Decision No.  08-0198
Filed with AWCB Fairbanks, Alaska

on October 30, 2008.


The Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim on July 31, 2008, in Fairbanks, Alaska.  Attorney Robert Griffin represented the employer (“employer”).   Claimant Hans Jacobson represented himself.  The record closed at the conclusion of the hearing, but was reopened for further deliberation by the Board, which took place on October 28, 2008.  The record was closed on October 28, 2008, after the Board concluded its deliberations.


ISSUE
Is the employee’s claim for medical transportation costs for medical treatment compensable under AS 23.30.030(2) and 8 AAC 45.084?


SUMMARY OF THE EVIDENCE
I. PROCEDURAL HISTORY

The employee filed a Report of Occupational Injury or Illness (“ROI”) on April 9, 2007, stating he had injured his hands while pulling up carpet as he was working as grounds foreman for the employer on Thursday, March 29, 2007.
 The employee filed a workers’ compensation claim (“WCC”) on October 19, 2007, for injuries to his wrists and elbows when removing carpet, and an impact injury of March 30, 2007.
  He further claimed he had bilateral carpal tunnel syndrome.
  With his WCC, the employee submitted bills in the amount of $2,623.75.  This amount included $638.40 for wage loss, $899.60 for airfare, $759.85 for lodging, $115.00 for ground transportation, $90.90 for food, $45.00 for parking, and $75.00 for dog boarding.  On October 1, 2007, the employer filed a controversion notice, denying the medical transportation expenses outside of Fairbanks, stating adequate medical facilities are available in Fairbanks.
  The employer specifically stated it was not contesting the employee’s entitlement to surgery or choice of surgeons.
  The employer also filed an Answer to the employee’s WCC on November 9, 2007, asserting the employer had not controverted medical costs, denying transportation costs outside Fairbanks, and also denying certain costs related to the transportation, such as dog kenneling, and in-room movie charges.
  The employee filed an Affidavit of Readiness for Hearing (“ARH”) on December 11, 2007.
  The employer filed its opposition to the employee’s ARH on December 24, 2007.
  A prehearing conference was held on January 15, 2008, and a hearing date was set for May 8, 2008, which was later changed to July 31, 2008, on the issue of the employee’s claim for medical transportation.

II.  FACTUAL AND MEDICAL HISTORY

The employee injured his wrists and elbows on March 29 and March 30, 2007, while working as a grounds foreman for the employer, pulling up carpet.
  He first sought medical treatment at Fairbanks Urgent Care Center on April 2, 2007, where he was seen by Dr. Greilich, M.D., who made a diagnosis of bilateral wrist sprains and released the employee to work with no restrictions.
  The health care provider, whose signature is not legible, noted the left wrist was worse than the right, with numbness, tingling in the fingertips, and worse symptoms at night.  The employee was given a medrol dose pak, and advised to wear assistive devices and braces as needed.
 The employee was next seen at the Fairbanks Urgent Care Center, this time by Dr. Greilich, an M.D., on April 17, 2007.
  Dr. Greilich noted the employee’s right hand still had “paresthesias,” and the employee reported his grip strength was coming back.
  The employee was referred to orthopedic surgeon George Vrablik, M.D., who had treated the employee previously for his carpal tunnel syndrome.
  Dr. Greilich released the employee to moderate work.

On May 1, 2007, the employee was evaluated by George Vrablik, M.D., who noted the employee developed pain in both wrists after pulling nails from a 1,000 foot walkway over several days.  The employee reported his left hand had improved, but the right hand was still painful.
 Dr. Vrablik noted there was no evidence of nerve irritation, with a negative Tinel’s test and a negative Phalen’s test bilaterally.
  Dr. Vrablik referred the employee for a neurology consult.

The employee saw neurologist Janice Onorato, M.D., on May 21, 2007.
  Nerve conduction studies were performed, and Dr. Onorato diagnosed the employee with left carpal tunnel syndrome, bilateral hand paresthesias, and opined he might need carpal tunnel release surgery on the right, and perhaps a recurrence of right carpal tunnel syndrome on the right.

On June 12, 2007, the employee saw Dr. Vrablik for followup.
  Dr. Vrablik noted the employee’s only option might be surgery.  Dr. Vrablik also noted the employee had previous carpal tunnel release by another surgeon, and his symptoms still came and went, were never totally absent, and made worse by activity.  Dr. Vrablik decided he would consider referring the employee to a hand surgeon at the University of Washington in Seattle.
  

The employee saw Dr. Vrablik again on August 8, 2007 for followup,
 and he told Dr. Vrablik he continued to have burning discomfort in both hands.
   Dr. Vrablik recommended the employee be seen at a major medical center for further evaluation and possible surgery.
 He prescribed Naprosyn, Valium, and massage therapy.

On referral from Dr. Vrablik, Thomas Trumble, M.D., evaluated the employee at the University of Washington on October 9, 2007.
  Dr. Trumble noted he had seen the employee previously, in 2005, for evaluation of his wrist pain, and that he had been symptomatic with burning pain since his prior right carpal tunnel release surgery in 2002.
 The employee reported the pain had been improving until he again injured himself at work in March.
 Dr. Trumble ordered an MRI of the right elbow, which showed right lateral epicondylitis.
  Dr. Trumble diagnosed the employee as being five years status post right carpal tunnel release with continued burning-type pain, and a negative EMG.
  He also diagnosed right lateral epicondylitis.
  He advised the employee to use an elbow strap, activity modification, heat and massage and ultrasound, and a right wrist cock up splint.
  Dr. Trumble injected the employee right carpal tunnel with lidocaine and dexamethasone, stating if this significantly helped, future surgery could be considered.
 The employee was instructed to call in two weeks to let the nurse know if the injection helped his symptoms.
 Dr. Trumble opined the employee’s symptoms could be a residual effect of his longstanding carpal tunnel, and due to a permanent impairment.
 

At the employer’s request, John Joosse, M.D., reviewed the medical records of the employee.
  Dr. Joosse noted in his letter the employee sought evaluation of the right and left wrist and right elbow pain complaints at the University of Washington Hand Clinic.
  Dr. Joosse noted the employee had EMG testing for possible carpal tunnel syndrome, which was normal, as well as an MRI of the right elbow, which Dr. Joosse opined was also normal.
  Dr. Joosse stated the orthopedic community in Fairbanks provides multiple qualified evaluators and surgeons, excellent MR imaging capacity, and two qualified neurologists capable of EMG and nerve conduction velocity testing.
 Thus, Dr. Joosse opined the employee could have received the treatment he needed without the travel to Seattle.
  Orthopedic surgeon David Witham, M.D., also reviewed the employee’s case at the request of the employer, and wrote a letter on December 27, 2007, opining all the treatment the employee received at the University of Washington is available in Fairbanks.
  However, Dr. Witham noted the employee has a treatment relationship with Dr. Trumble.

The employee has a prior history of carpal tunnel syndrome, dating back to May of 1985, when he was working for Kenai Packing.
 At that time, the employee complained of arm pain, and swollen, numb hands, and diminished grip.
  He was seen and diagnosed with resolving cervicobrachial syndrome by Carol Davies, D.C.
  Subsequently, the employee was evaluated by Young Ha, M.D., for complaints of ongoing neck pain, and numbness in the fingers of the right hand.
  Dr. Ha recommended ruling out carpal tunnel syndrome on the right wrist.
  The employee was evaluated again by Dr. Davies on September 24, 1985, with complaints of recurrent numbness and tingling in the right hand.  Dr. Davies referred the employee to neurologist Scott Emery, M.D., for an evaluation.
  Dr. Emery performed a neurological exam, nerve conduction studies, and electromyography, and diagnosed the employee with thoracic outlet syndrome and right carpal tunnel syndrome.
  The employee was given a 1% whole person permanent partial impairment (“PPI”) rating by Robert Fu, M.D., on April 8, 1986.
  The employee was seen twice in 1987 by Dr. Keller for carpal tunnel syndrome.

The employee was next seen for his carpal tunnel problems on March 17, 1999, by Dr. Vrablik.
  Dr. Vrablik noted the employee had numbness in his right hand, and positive Tinel’s and Phalen’s tests over the median nerve.
  Dr. Vrablik recommended a neurology evaluation and gave the employee a wrist splint.
  In June of 2000, the employee was seen by Dr. Vrablik for treatment of carpal tunnel syndrome.
  On September 6, 2000, the employee was seen by Dr. Vrablik for evaluation of pain and tenderness in the lateral aspect of his left elbow.
  

On September 23, 2002, Dr. Whitham performed right carpal tunnel release surgery on the employee.
  Dr. Whitham released the employee to full duty on October 24, 2002, except that he was to avoid heavy pounding, prolonged shoveling or pick axe work.
  The employee reported improvement in his fingertip numbness and pain since the surgery when he saw Dr. Whitham for followup on December 26, 2002.
  Dr. Whitham opined the employee was medically stable on March 7, 2003, and ready for a PPI rating.
  On March 9, 2003, he consulted Dr. Vrablik for continued pain and numbness in his right hand.
  A PPI rating of 0% was given by Richard Cobden, M.D. on May 15, 2003.
  Dr. Cobden noted the employee had residual weakness in his right hand.
  On July 24, 2003, the employee again saw Dr. Whitham for followup, and he reported ongoing weakness and cramping in his right hand.
  Dr. Whitham diagnosed tenosynovitis.

At the employer’s request, the employee was evaluated in an employer’s medical evaluation (“EME”) by hand and orthopedic surgeon Loren Jensen, M.D., on January 12, 2004.
  Dr. Jensen diagnosed the employee with right carpal tunnel syndrome, treated surgically, with residual symptoms.
  Due to the persistent pain, he recommended obtaining xrays of the employee’s right wrist to rule out the presence of other pathology.
  After reviewing the xrays, Dr. Jensen opined the employee was not medically stable and would require further work-up and treatment, including a bone scan and a CAT scan.
  

An MRI of the right wrist performed on March 23, 2004, showed a circumscribed bone cyst involving the triquetrum, or a volar cyst, possible dorsal intercalated segmental instability, and a possible intercarpal ligament tear, and a possible small perforation of the triangular fibrocartilage complex (“TFCC”).
  On March 24, 2004, the employee underwent an electrophysiology study by Dr. Onorato, which was normal.
  In July and September of 2004, the employee continued to followup with Dr. Vrablik for his complaints of right hand and wrist pain.
  Dr. Vrablik recommended evaluation by a hand surgery specialist.
  On October 19, 2004, Dr. Vrablik noted a bone scan and arthrogram had been requested by Dr. Trumble in Seattle.

On October 26, 2004, the employee underwent a bone scan of the right wrist, which showed “asymmetric radiotracer uptake in the right wrist as compared with the left in the region of scaphotrapezial articulation.”
  An MRI arthrography was performed on October 27, 2004, which showed a peripheral tear of the triangular fibrocartilage complex and two small ganglia along the volar aspect of the wrist.
  On November 1, 2004, the employee followed up with Dr. Vrablik, who wanted the employee to have an evaluation in Seattle.
  

The employee was evaluated for his continuing hand and wrist pain by Dr. Trumble on January 1, 2005, at the University of Washington Bone and Joint Clinic.
  Dr. Trumble noted the employee’s diagnostic studies had shown he had a ganglion cyst in the carpal canal and a triquetral cyst, as well as a small TFCC tear.
  He also noted the bone scan did not show increased uptake in the area of pain.
  Dr. Trumble opined the employee was healing well from his carpal tunnel release surgery and advised the employee he would not recommend surgery unless the employee’s symptoms localized more to the area of the TFCC.
  On his return to Fairbanks, the employee continued to followup with Dr. Vrablik for his right wrist pain.

Subsequent to the employee’s January 2005 trip to the University of Washington for consultation with Dr. Trumble, the employee claimed transportation expenses, which were controverted by the employer because it felt adequate medical facilities were available in Fairbanks.
  The parties settled this dispute in a partial compromise and release agreement on December 9, 2005, in which the employer agreed to pay the employee $1,619.18 in transportation expenses, $404.79 in penalty and $92.76 in interest.

III.  POSITIONS OF THE PARTIES

The employee testified his doctor, Dr. Vrablik, recommended he go to Seattle to see a specialist.  He argued he had had many issues over the years, as the medical records in his case show.  He maintained the consultation with Dr. Trumble was in his best interests, and Dr. Vrablik thought it was in his best interests.  He further argued he trusted Dr. Vrablik and followed his advice.  The employee contended it was in the employer’s best interests as well, as Dr. Trumble recommended he not have further surgery at this time.  The employee argued there are few specialists in Fairbanks and it was not uncommon for people to travel out of town to consult specialists.

The employee maintained his first carpal tunnel surgery had been performed by Dr. Witham, and had not been successful.  He argued this is one of the reasons Dr. Vrablik sent him to Seattle.  He also argued Dr. Vrablik had told him Dr. Trumble was the best person to go to.  The employee also testified he now sees a Dr. Wade in Fairbanks for his carpal tunnel syndrome and he has confidence in him, but in going to see Dr. Trumble, he was following the advice of Dr. Vrablik.  

Concerning the fact he had gone to Seattle after the employer had controverted the transportation, the employee testified he had given the employer six weeks’ notice, and not hearing anything, went ahead and purchased the plane tickets so as to get a better price.  He testified he did not receive the controversion notice until about six days before he was to leave, and by that time he was committed, and also very worried about his hand, as he had no feeling in it.

The employee argued Dr. Witham’s opinion concerning the adequacy of the medical facilities in Fairbanks should be disregarded, as Dr. Witham had performed his original surgery, and it was a failed surgery.  The employee maintained because Dr. Vrablik considered the University of Washington to be the nearest point for medical care for his condition. He maintained it comes down to what is adequate medical care.  He testified there has been an exodus of over 100 physicians from Fairbanks in the last three years so that medical care is not what it was even ten years ago.

The employer argued it has controverted medical travel expenses pursuant to AS 23.30.030(2), which provides that an employer shall provide medical transportation charges “to the nearest point where adequate medical services are available.”
  The employer further contended the employee had received treatment, consisting of MRI’s, electrodiagnostic testing, and surgery, for his carpal tunnel syndrome in Fairbanks subsequent to his 2002 work injury.
  The employer further argued the letters of Dr. Witham and Dr. Joosse prove the treatments the employee received were all available in Fairbanks.
  The employer relied on the Alaska Supreme Court decision in Alcan Electric v. Bringmann
 for the definition of what constitutes adequate locally available facilities.
  The employer argued Bringmann stood for the proposition that a complex medical procedure not available in Alaska would qualify for transportation benefits.
  In addition, the employer maintained the employee must be charged with knowledge of the local availability of treatment for carpal tunnel syndrome in Fairbanks, as he has been treated in Fairbanks since 1985 for this condition, and was on notice the employer believed adequate treatment for carpal tunnel syndrome was available in Fairbanks, based on litigation with the employer concerning the 2002 work injury.
  Finally, the employer argued the Board should take notice that no treatment was actually provided in Seattle.

At hearing, the employer argued it had paid all time loss and medical benefits for the employee’s carpal tunnel syndrome, including the medical benefits associated with the consultation with Dr. Trumble.  The employer also argued the instant case needed to be put into historical perspective, as there had been previous dealings with the employee concerning medical transportation, also concerning his carpal tunnel syndrome, involving the same employer.  In the previous case, the employer maintained the employee was treated in Fairbanks; also referred to see Dr. Trumble in Seattle; and the employer disputed those medical transportation costs.  In this case, when the employer learned the employee had been referred to the University of Washington, it controverted the medical transportation costs before the employee went to Seattle, but the employee proceeded to Seattle and submitted the bill anyway.  The employer argued certain items on the bill, such as kenneling the dog, are not compensable.  

In closing arguments, the employer argued the legal test for travel expenses is that travel to the nearest point where adequate medical facilities are available, pursuant to AS 23.30.030, not whether the employee’s physician recommended a certain medical facility.  The employer argued the only evidence in the record concerning whether adequate facilities are available in Fairbanks are the letters from Dr. Joosse and Dr. Witham, in which both of them opine there are.  The employer further contended the employee admitted adequate available care was in Fairbanks with Dr. Wade.

In addition, the employer maintained Dr. Vrablik did not state the care in Fairbanks was not adequate.  Finally, the employer argued it is not required to pay for the best medical care available, but only adequate medical care.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. ADEQUATE MEDICAL FACILITIES

AS 23.30.030. Required policy provisions.

A policy of a company insuring the payment of compensation under this chapter is considered to contain the provisions set out in this section.

[image: image1](1) The insurer assumes in full all the obligations to pay physician's fees, nurse's charges, hospital services, hospital supplies, medicines, prosthetic devices, transportation charges to the nearest point where adequate medical facilities are available, burial expenses, and compensation or death benefits imposed upon the insured under the provisions of this chapter.

[image: image2](2) The policy is made subject to the provisions of this chapter and its provisions relative to the liability of the insured employer to pay physician's fees, nurse's charges, hospital services, hospital supplies, medicines, prosthetic devices, transportation charges to the nearest point where adequate medical facilities are available, burial expenses, compensation or death benefits to and for said employees or beneficiaries, the acceptance of the liability by the insured employer, the adjustment, trial, and adjudication of claims for the physician's fees, nurse's charges, hospital services, hospital supplies, medicines, prosthetic devices, transportation charges to the nearest point where adequate medical facilities are available, burial expenses, compensation or death benefits, and the liability of the insurer to pay the same are considered a part of this policy contract.

….

In our analysis, we must first apply the statutory presumption of compensability.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the claimed treatment or disability benefit and employment.
  This presumption continues during the course of recovery from the injury and disability.
  The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  

In the instant case, we find the medical records demonstrate the employee’s carpal tunnel syndrome is a complex case which has persisted despite prior surgery.  We find the documentary record shows the medical evaluation at the University of Washington Hand Clinic, which resulted in the disputed transportation costs, was based on a referral by the employee’s treating physician, Dr. Vrablik.  Following the Court's rationale in Meek, we must apply the presumption of compensability from AS 23.30.120(a)(1) to the employee’s claim for medical transportation costs. We find the claimant's testimony, the medical records and Dr. Vrablik’s recommendation, are enough evidence to raise the presumption the employee’s medical transportation costs are compensable.

The employer argued the opinions Dr. Joosse and Dr. Whitham constitute substantial evidence rebutting the presumption of compensability of the employee’s claim for medical transportation costs.  The Alaska Supreme Court in Bringmann did not discuss specifically how the presumption of compensability could be overcome.
  The Court did quote from Braewood Convalescent Hospital v. Worker’s Compensation Appeals Board, saying “the employer must present evidence demonstrating the availability of a similar, or equally effective program in a more limited geographic are closer to [the injured worker’s] domicile.”
  Dr. Joosse opined Fairbanks had evaluators, surgeons, MR imaging capacity, and neurologists who could perform EMG and nerve conduction studies, and therefore the employee could have received the treatment he needed without travel to Seattle.  Dr. Witham opined all the treatment the employee received at the University of Washington was available in Fairbanks. We find the opinions of Dr. Joosse and Dr. Witham do rebut the presumption.  

Once the employer produces substantial rebuttal evidence, the presumption of continuing compensability for the claimed benefits drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."
  Also, in 2005, the Alaska State Legislature adopted AS 23.30.010(a), which provides the following, in part:

. . . A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment. When determining whether or not the death or disability or need for medical treatment arose out of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment.  Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.

The Alaska Supreme Court decades ago defined the quantum of “substantial” in its decision Kessick v. Alyeska Pipeline Serv. Co.,
  in the context of workers’ compensation as such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.
  A longstanding principle we must include in our analysis is that inconclusive or doubtful medical testimony must be resolved in the employee's favor. 
 
At the third stage of the presumption analysis, we find the employee has proven by a preponderance of the evidence his medical transportation costs for the consultation with Dr. Trumble in Seattle are compensable, as adequate care, meaning similar or equally effective care, was not available in Fairbanks.  

The employer argues that under AS 23.30.030, the employer must provide medical transportation to the nearest point where adequate medical services are available. The question then is, what is  the definition of adequate medical services?   In making this determination, we must strike a balance which preserves the employee’s right to adequate medical services and choice of physician, while protecting the employers from being required to pay for unreasonably costly or unnecessary travel expenses, thus protecting the rights of all parties.
  The employer relies on the Alaska Supreme Court decision in Alcan Electric v. Bringmann,
 in which the Court found when a complex medical procedure is not available in Alaska, an employee is entitled to transportation costs outside Alaska.  In Bringmann, the employee suffered a severe ankle injury at work, and his treating physician recommended a year’s wait, with surgery if the bones had not fused naturally during that time.
  The employee then traveled to California to see a physician who recommended a complicated surgery involving several procedures.
  The Alaska Supreme Court in Bringmann found the complicated surgery recommended and later performed by the doctor in California was not available to the employee in Alaska, as no doctor in Alaska offered it to him, and thus the medical transportation costs of California were compensable.
  In Bringmann, the Alaska Supreme Court also discussed the meaning of “adequate” care, finding the employer in that case conceded an employee is entitled to out of state medical treatment when “equally beneficial treatment” is not available in the employee’s home state.
  The Court also found the employer must present evidence of demonstrating the availability of a “similar, or equally effective” program in a more limited geographic area closer to the worker’s home.

The medical records show the employee has suffered from carpal tunnel syndrome over many years, and still has pain and discomfort from this condition despite the 2002 carpal tunnel release surgery performed by Dr. Witham.  The medical records also demonstrate the employee’s condition is complex, complicated by cysts and a TFCC tear, and requiring multiple diagnostic testing procedures, most of which were performed in Fairbanks at Dr. Trumble’s request prior to the first consultation in 2004.  We find Dr. Vrablik considered the employee’s prior carpal tunnel surgery performed by Dr. Witham and the employee’s continuing symptoms despite that surgery, and opined the employee required consultation with a hand surgeon at a major medical center. We find the opinion of Dr. Vrablik, who evaluated and treated the employee over many years, is more reliable concerning whether the treatment in Fairbanks for the employee’s current condition is adequate or not.  We find Dr. Vrablik did refer the employee for care in Fairbanks for his carpal tunnel syndrome on a regular basis.  However, we also note Dr. Vrablik opined the employee’s current condition needed evaluation at a major medical center.  We find the Connecticut Court of Appeals decision in Cummings v. Twin Manufacturing, Inc.,
 instructive concerning the significance of major medical centers.  The Court stated, quoting McAree v. Gerber Products:
 

Certain areas, such as Boston and New York, have become centers for medical research and advanced treatment techniques.  Some hospitals or clinics have developed expertise in specific fields of research unmatched by any other in the country.  This is not to disparage the quality of medical care available within the boundaries of our state, but merely to recognize that increasingly and technologically complex practice of medicine requires extensive capital investment and specially trained staffs which it would be economically unfeasible and wasteful to duplicate within any one geographical area.

We note Dr. Vrablik referred the employee to Fairbanks physicians for most of his care, and infer from that fact, as well as Dr. Vrablik’s statement concerning the employee’s need for evaluation at a major medical center, that Dr. Vrablik’s opinion was that adequate, similar, or equally effective care was not available in Fairbanks. We find the Dr. Vrablik’s referral of the employee to a major medical center for evaluation of his complicated carpal tunnel syndrome by Dr. Trumble to be reasonable, and based on Dr. Vrablik’s opinion that adequate care for the employee’s condition was not available in Fairbanks.  We further find the opinions of Dr. Joosse, who has never examined the employee, but only reviewed his medical records, and Dr. Witham, who has not examined the employee for many years, are not reliable concerning whether the treatment in Fairbanks is adequate for the employee’s current complex condition.  

We find, based on the medical records and the record as a whole, the employee has proven by a preponderance of the evidence his medical condition required evaluation for possible surgery by a specialist at a major medical center.  We further find the closest major medical center is the University of Washington, so that the University of Washington is the closest adequate medical facility for the employee’s condition.  

We find the employer’s argument that the employee should have known the employer would object to the payment of the medical transportation costs based on the prior litigation unconvincing, as the employer waited until less than one week prior to the scheduled appointment to controvert the travel costs, when the claim had been submitted six weeks prior to the appointment.  In addition, whether the employee was on notice the employer might object is not relevant to whether the medical facilities in Fairbanks were adequate to care for the employee’s condition.   We also find the employer’s argument the employee is now satisfied with the care he receives from Dr. Wade in Fairbanks is not relevant to the issue before us, as at the time the referral by Dr. Vrablik was made, it was Dr. Vrablik’s opinion care in Fairbanks was not adequate to address the employee’s condition.  We further find the employer’s argument the employee did not actually receive treatment at the University of Washington to be irrelevant, as the employee was referred for evaluation and treatment recommendations, and he received the recommendation no surgery was required at that time.

We shall order the employer to pay for the medical transportation costs of the employee for his evaluation by Dr. Trumble at the University of Washington.

II. TRAVEL COSTS

8 AAC 45.084 provides:

a) This section applies to expenses to be paid by the employer to an employee who is receiving or has received medical treatment. 

(b) Transportation expenses include 

(1) a mileage rate, for the use of a private automobile, equal to the rate the state reimburses its supervisory employees for travel on the given date if the usage is reasonably related to the medical examination or treatment; 

(2) the actual fare for public transportation if reasonably incident to the medical examination or treatment; and 

(3) ambulance service or other special means of transportation if substantiated by competent medical evidence or by agreement of the parties. 

(c) It is the responsibility of the employee to use the most reasonable and efficient means of transportation under the circumstances. If the employer demonstrates at a hearing that the employee failed to use the most reasonable and efficient means of transportation under the circumstances, the board may direct the employer to pay the more reasonable rate rather than the actual rate. 

(d) Transportation expenses, in the form of reimbursement for mileage, which are incurred in the course of treatment or examination are payable when 100 miles or more have accumulated, or upon completion of medical care, whichever occurs first. 

(e) A reasonable amount for meals and lodging purchased when obtaining necessary medical treatment must be paid by the employer if substantiated by receipts submitted by the employee. Reimbursable expenses may not exceed the per diem amount paid by the state to its supervisory employees while traveling. 

Because we find the University of Washington was the nearest adequate medical facility, we find the employee is entitled to travel costs associated with his consultation with Dr. Trumble.  We find the employee’s air travel expenses of $899.60, taxi fare expenses of $115.00, and parking expenses of $45.00 are compensable pursuant to 8 AAC 45.084(b)(2).  We find the employee hotel expenses of $759.85, minus $12.99 for movie rental, resulting in  a total of $746.84, and the food costs of $90.90 are compensable pursuant to 8 AAC 45.084(e).  We find the dog kennel charges of $75.00 are not compensable under 8 AAC 45.084. We shall order the employer to pay the employee medical transportation expenses of $1,897.34 pursuant to AS 23.30.030 and 
8 AAC 45.084.

III. INTEREST
8 AAC 45.140 provides, in pertinent part:


Interest. (a)  If compensation is not paid when due, interest must be paid …at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

(b)  The employer shall pay the interest

  (1)  on late-paid time-loss compensation to the employee, or if deceased, to the employee’s beneficiary or estate;

  ….

  (3)  on late-paid medical benefits to


(A) the employee or, if deceased, to the employee’s beneficiary or estate, if the employee has paid the provider or the medical benefits;


(B) to an insurer, trust, organization, or government agency, if the insurer, trust, organization, or government agency has paid the provider of the medical benefits; or 


(C) to the provider if the medical benefits have not been paid.

AS 23.30.155(p) provides:

An employer shall pay interest on compensation that is not paid when due.  Interest is required under this subsection accrues at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due.

For injuries which occurred on or after July 1, 2000, AS 23.30.155(p) and our regulation at 8 AAC 45.142 requires the payment of interest at a statutory rate, as provided at 
AS 09.30.070(a), from the date at which each installment of compensation, including medical compensation, is due.  The Courts have consistently instructed us to award interest to claimants for the time-value of money, as a matter of course.
  We find interest should be paid at the statutory rate for the loss of the time value of the benefits pursuant to 8 AAC 45.142, AS 23.30.155(p) and AS 09.30.070(a).  We shall order the employer to pay interest on any past due benefits.


ORDERS
1. The employer shall pay the medical transportation costs for the employee’s consultation with orthopedic surgeon Dr. Trumble at the University of Washington Hand Clinic, in the amount of $1,897.34, pursuant to AS 23.30.030 and 8 AAC 45.084.

2. The employer shall pay interest on any past due benefits, pursuant to 8 AAC 45.142, 
AS 23.30.155(p) and AS 09.30.070(a).
Dated at Fairbanks, Alaska on October ___, 2008.





ALASKA WORKERS' COMPENSATION BOARD






Judith DeMarsh, Designated Chairman






Jeffrey Pruss, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of HANS J. JACOBSON employee/applicant; v. JL PROPERTIES INC, employer; COMMERCE AND INDUSTRY INS CO, insurer/defendants; Case No. 200704829; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on October ___, 2008.






Jean Sullivan, Clerk
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