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	DANA L. OLSON, 

                                            Employee, 

                                            Applicant

                                                   v. 

FEDERAL EXPRESS,

                                              Employer,
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DECISION AND ORDER

AWCB Case No.  200802181
AWCB Decision No.  08-0199

Filed with AWCB Anchorage, Alaska 

on October 29, 2008


The Alaska Workers’ Compensation Board (Board) heard Employee’s undated petition to cancel the October 15, 2008 hearing
 and Employer’s July 29, 2008 and August 26, 2008 petitions
 to cancel an SIME to which the parties had previously stipulated, on October 15, 2008 at Anchorage, Alaska.  Employee Dana Olson represented herself.  Attorney Joseph Cooper represented Employer and its insurer.  The record closed at the hearing’s conclusion.


ISSUES
Shall we cancel the SIME in this case, to which both parties previously stipulated?


SUMMARY OF THE EVIDENCE
Employee, on February 22, 2008, reported an injury while employed with FedEx on February 20, 2008.  Employee claimed injury to her right upper arm, shoulder, and neck, stating she was seen at the Alaska Regional Hospital emergency room for treatment.
  Employee’s “Report of Occupational Injury or Illness” states she was lifting a crate to demonstrate safe lifting and hurt herself.
  Employee filed the blue copy of the injury report with our Anchorage office on February 22, 2008;
 it is not clear what happened to the rest of this form.  Our file does not contain any remaining page of the injury report form, which ordinarily would reveal Employer’s information and any response to Employee’s reported injury.  Currently stapled to the blue copy of the injury report in our file is a hand-written letter from Employee dated March 17, 2008 and received by our office on the same date.
  This letter contains statements and arguments we find important to Employee, but not relevant or pertinent to the issue before us today.

Our file contains relatively scant medical records:  On February 20, 2008, in the evening, Employee reportedly told the Alaska Regional Hospital emergency room that she had slipped about 12 hours earlier while getting out of her car at about 5:30 a.m. and injured her right arm.  She worked at FedEx where she had been lifting crates “and that has caused increasing pain.”  Her FedEx employer encouraged her to get evaluated because her symptoms were impairing her ability to do her job.  The emergency room report’s history does not say that she fell -- only that she slipped.  However, the report’s second page states in summary that she presented with right arm pain “after a fall.”  David Cadogan, M.D. examined Employee and found tenderness to palpation over the right proximal medial humerus without obvious contusion.
  There was no pain noted in the right shoulder, elbow, or wrist.  She had good range of motion and x-rays showed no fractures.  Dr. Cadogan gave Employee an off-work slip for the rest of the week.  He also referred her to an orthopedist for further evaluation if her symptoms persisted.
  

Employer paid temporary total disability benefits (TTD) for February 24 and February 25, 2008
 and controverted any time loss benefits after February 25, 2008.
  

On March 10, 2008, Employee saw Margaret Fitzgerald, RN at the Family Health Center in Wasilla, Alaska.  Nurse Fitzgerald found a negative physical exam but subjective pain and abnormal right arm range of motion.  She recommended a functional assessment from a physical therapist and stated Employee was unable to lift heavy objects.

Subsequently, Employer implicitly withdrew its controversion and paid TTD from March 10, 2008 through March 17, 2008,
 controverting all benefits again effective March 17, 2008.

On March 26, 2008, Employer sent Employee to an EME with Loren Jensen, M.D.  Dr. Jensen performed an examination and diagnosed right shoulder pain and substantial emotional overlay.  In response to questions from an adjuster, Dr. Jensen opined he could find no objective evidence to explain her subjective symptoms.  He could find no record of any actual treatment, could not identify the need for any treatment, and felt her symptoms and findings were not compatible with any readily treatable pathology.  Dr. Jensen felt “the substantial factor” producing her right shoulder “condition” was the slip and fall on the ice and not the box lifting at FedEx.  She had not reached “pre-injury” status but nevertheless needed no further treatment.  Dr. Jensen admitted he had no firm diagnosis and her x-rays suggested chronic supraspinatus tendinitis, but her physical examination was “meaningless.”  He offered no work restrictions.  Dr. Jensen felt more evaluation with an orthopedist would be appropriate if her symptoms persisted, but this would be related to the slip and fall incident rather than the box lifting at FedEx.

Attorney Burt Mason entered an appearance on Employee’s behalf on March 30, 2008.  

Employer subsequently controverted all benefits based upon Dr. Jensen’s report.
  

Mr. Mason subsequently withdrew as Employee’s counsel.  

On April 8, 2008, Employee saw Laurence Wickler, D.O. complaining of a painful right shoulder.   She stated this was work-related and she noticed the shoulder problem at the end of the day on February 20, 2008.
  Employee provided a history of “a minor slip and fall” on the ice, landing on her right hip.  She thought nothing of it.  She had no discernable shoulder problem from it.  She later went to FedEx’s Employee orientation, picked up a box, “and felt something pop in her shoulder.”  Since that event she has had right shoulder symptoms.  Dr. Wickler performed a physical exam and found a painful right shoulder, “etiology unclear,” and could not rule out a torn rotator cuff.  He suggested an MRI.
  

Employee described the injury on her portion of the “Physician’s Report” as “[f]ell down on ice on / or requirement for work and lifted crate at work. (It hurt then).”

The MRI showed a possible complete but small rotator cuff tear.
  Dr. Wickler suggested physical therapy and possible arthroscopic surgery.
  Dr. Wickler filed his report along with a worker’s compensation “Physician’s Report” form.

Attorney Robert Rehbock entered his appearance as Employee’s counsel and filed a claim seeking past and ongoing medical care, TTD, temporary partial disability (TPD), permanent partial impairment (PPI) “when determined,” a vocational rehabilitation eligibility evaluation, attorney’s fees, costs, and interest.
  Mr. Rehbock also filed a petition requesting an SIME because of medical disputes between Employee’s attending physician and the EME.
  Accompanying this petition was a completed SIME from setting forth the disputes, along with copies of relevant medical records.
  Mr. Rehbock filed a so-called “Smallwood”
 objection to Dr. Jensen’s EME report, requesting his right to cross-examine Dr. Jensen.

Mr. Rehbock also wrote a letter to Dr. Wickler on April 28, 2008 to clarify Dr. Wickler’s position about the work-relatedness of the right shoulder findings.  On May 13, 2008, Dr. Wickler checked a “yes” box to the question “[i]s the injury described by Ms. Olson on 02/20/08 during orientation with her Employer, more than likely the substantial cause as to why she needs medical treatment on her right shoulder and not the slip and fall that she had earlier that morning before she arrived at her employment with Federal Express?”  Dr. Wickler also added a note explaining she had no pain after the fall and felt something tear as she picked up the 12 pound container at FedEx.

On May 13, 2008, Dr. Wickler opined Employee’s shoulder symptoms were caused by her acromion dropping into her small rotator cuff tear.  He noted she had tried taking a job at Carr’s but could not do it.  She was still a surgical candidate.
  

Attorney Joseph Cooper entered his appearance on Employer’s behalf and answered the claim, denying all claims and offering various affirmative defenses.  Mr. Cooper also answered the SIME petition stating the “employer does not necessarily oppose the Employee’s Petition” for an SIME, but argued that page one of Mr. Rehbock’s letter to Dr. Wickler was needed before Employer could take a “more definitive position” on the SIME request.

The parties’ representatives appeared at a prehearing on June 25, 2008 and discussed the issues.  The parties stipulated to an SIME, the SIME form was incorporated as part of the prehearing summary, and the SIME procedures were established, including filing deadlines.
  Medical records were to be filed with us by September 10, 2008 along with up to nine questions for the SIME to address.
  Mr. Rehbock agreed to provide discovery or respond to Employer’s discovery request within one week and the parties agreed to set a date for Employee’s deposition within the next week.

Employee’s deposition was noticed for July 15, 2008 but we have no transcript of her deposition in our file.

On June 10, 2008, according to a report, Employee called Dr. Wickler from Montana requesting clarification of her working limitations.  He sent a note limiting her to no lifting over five pounds with the arm in an extended position, and minimal repetitive motion of her arm.

On June 19, 2008, Employer’s counsel sent Dr. Wickler a two-page letter with some enclosures and asked for his opinion in light of the information provided.
  Employer asked Dr. Wickler to assume certain facts and opine whether the lifting incident at FedEx on February 20, 2008 “is more likely than not the substantial cause of her right shoulder condition” (emphasis added).  On June 27, 2008, Dr. Wickler checked off the box marked “no.”

On July 14, 2008, Employee Smallwooded the document signed by Dr. Wickler dated June 27, 2008 and requested a right to cross-examine him and view the information upon which he relied for his opinion.

Employee’s deposition was rescheduled to August 5, 2008, but again we have no transcript.
  On July 16, 2008 Mr. Rehbock withdrew as Employee’s counsel and filed a notice of lien for fees and costs.

On July 30, 2008, Employer filed a petition seeking to cancel the SIME.  This petition lacked proof of service upon Employee.
  On August 26, 2008, Employer filed another petition seeking the same relief.  This one shows proof of service on Employee.
  Employer requested a prehearing given the pending SIME, and the parties appeared on September 4, 2008 either in person or telephonically.
  Employer argued the SIME should be canceled because in light of Dr. Wickler’s June 27, 2008 response, there was no longer a medical dispute and because Employee had failed to comply with discovery requests, which, Employer argued, were important considerations for Employer’s June 25, 2008 stipulation to the SIME.
  

The Board Designee characterized Employee as “indifferent” and argumentative at the prehearing.  She first argued Board confusion about her identity because of how her injury had been summarized or characterized on a Board data base.  Employee stated she would not attend an SIME because her prior attorney had requested it without her knowledge.  Employee then changed her mind and suggested she was uncertain whether or not she wanted an SIME.  She also stated she would refuse to participate in a hearing concerning the SIME.  Employee said she had responded to Employer’s July 29, 2008 petition to cancel the SIME and had sent her response to our Juneau office.
  Mr. Cooper averred he had not received an answer to his petition.  Employer offered a stipulation to cancel the SIME but Employee refused to sign it and at that point the Board Designee decided to not accept any verbal stipulations in any event.

The Board Designee set a procedural day hearing for October 15, 2008 so we could promptly resolve the SIME issue.  He allotted each side ten minutes to make their arguments.  Employee advised she would not attend the October 15, 2008 hearing.
  However, both parties appeared personally at the October 15, 2008 hearing.

THE PARTIES’ POSITIONS:

We gave Employee in excess of twenty minutes to make her arguments.  Employee provided unsworn argument concerning the board’s jurisdiction, the SIME, and other important matters not critical to today’s decision.  She objected to the board even having a hearing on Employer’s petition.  She requested that we first decide her petition opposing the hearing on Employer’s petition before we decided Employer’s petition.   Most notably, in respect to the SIME issue before us, she reiterated that she was still “undecided” on whether or not she wanted an SIME, noting that her doctor had characterized her medical condition as “wait and see.”

We also gave Employer approximately twenty minutes for its arguments.  Employer again offered a written stipulation to cancel the SIME for Employee’s signature, but she again declined to sign it.  Alternately, Employer argued that Dr. Wickler's subsequent report reversed his first opinion and obviated the need for the SIME because it eliminated the requisite “medical dispute” between the attending physician and the EME physician.  Employer asked us to cancel the SIME.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

 EMPLOYEE'S PETITION TO CANCEL THE OCTOBER 15, 2008 HEARING: 

We first address Employee’s undated petition to cancel the October 15, 2008 hearing.   We reviewed Employee's undated answer and petition filed with our Juneau office on August 18, 2008.  In it, Employee states she is “willing to cooperate within parameters of law.”   Employee argues she was bruised from her early-morning fall and as a result of that fall did not properly lift the crate at the FedEx orientation.  Employee faults her attorney for failing to properly advise her concerning the SIME. Employee lamented the perceived complexity of our worker's compensation system.  Employee appears to attribute her difficulties with her last attorney to the fact that they did not actually sit down and meet before he agreed to represent her.  Taken as a whole, we find Employee's answer and petition express Employee's perception that she had inadequate advice concerning the SIME.  However, we do not view Employee's answer or petition as providing any legal basis for us not holding a hearing as scheduled on the important SIME question.  In fact, Employee’s answer and petition expressly state that she is willing to cooperate “within parameters of law” in her claim.  

Furthermore, we conclude the Board Designee did not abuse his discretion or act inappropriately by setting this issue on for hearing.  The Act in §005(h) requires that process and procedure under this chapter “shall be as summary and simple as possible.”  We find Employee's answer and petition argue for simplicity in Board proceedings so she can understand them. Furthermore, we find §135 states that in making our investigation or inquiry or conducting a hearing we are not bound by common law or statutory rules of evidence or by technical or formal rules of procedure except as provided in the Act.  We conclude we may make our investigation or inquiry or conduct our hearing in the manner by which we may best ascertain the parties’ rights. 

Accordingly, we conclude that continuing the October 15, 2008 hearing based on Employee's petition would in no way do either party any good and would simply complicate and prolong this matter by requiring yet another preliminary hearing.  Consequently, we find no legal or factual basis to continue the October 15, 2008 hearing, no harm or prejudice to Employee who was the moving party, no harm to Employer which was not the moving party, and find Employee did a good job of expressing her opinion at that hearing.  Therefore, Employee’s undated answer and petition requesting that the October 15, 2008 hearing be canceled is denied and dismissed.

THE SIME ISSUE:

We now turn our attention to the SIME issue.  We first address Employer's request to cancel the previously stipulated to SIME.  We find the parties through counsel previously stipulated to an SIME at a prehearing.  We find stipulations are governed by 8 AAC 45.050(f).  Stipulations to procedures are binding upon the parties to the stipulation and have the effect of a board order unless the board, for good cause, relieves a party from the terms of the stipulation.
  Here, employer is essentially asking us to relieve it from the terms of its stipulation.  In this case, for the reasons discussed in detail below, we do not find good cause for relieving either party from the terms of their previous stipulation.  In fact, for the reasons set forth more fully below, in this case we conclude an SIME may be of great benefit to us in deciding this case.  Consequently, Employer’s two petitions to cancel the SIME are denied and dismissed.

We next address both our findings supporting our conclusion that no “good cause” exists to relieve the parties from their stipulation, and our authority to order an SIME notwithstanding the parties’ stipulation.  We find authority for us to order an SIME even if we had found good cause to relieve the parties from their previous stipulation.  AS 23.30.095(k) provides, in pertinent part:

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . .

AS 23.30.110(g) states in pertinent part:

(g) An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require.  The place or places shall be reasonably convenient for the Employee. . . . Proceedings shall be suspended and no compensation may be payable for a period during which the Employee refuses to submit to examination.

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case . . . where right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

Our regulation at 8 AAC 45.092(g) provides in relevant part:
If there exists a medical dispute under in AS 23.30.095(k), . . . (3) the board will, in its discretion, order an evaluation under AS 23.30.095(k) even if no party timely requested an evaluation under (2) of this subsection if 

. . .

(B) the board on its own motion determines an evaluation is necessary.

When deciding whether to order a SIME, the Board considers the following criteria:

1.  Is there a medical dispute between Employee’s physician and Employer’s independent medical evaluator?

2.  Is the dispute significant? 

3. Will a SIME physician’s opinion assist the Board in resolving the disputes?

We have consistently found, and we again find, §095(k) is procedural and not substantive for the reasons outlined in Deal v. Municipality of Anchorage.
  We conclude we have wide discretion pursuant to §095(k) to consider any evidence available when deciding whether to order an SIME to assist us investigating and deciding medical issues in contested claims pursuant to §135(a).  In most cases, to justify us ordering an SIME under §095(k) the medical dispute must be “significant.”  Lau v. Caterair International,
 Toskey v. Trailer Craft,
 Brosnan v. Peak Oilfield Service.
  

The Alaska Workers’ Compensation Appeals Commission (“AWCAC”) in Bah v. Trident Seafoods Corp.,
 addressed our authority to order an SIME under §095(k) and 
§110(g).  With regard to §095(k), the AWCAC referred to its decision in Smith v. Anchorage School District, in which it said:

[t]he statute clearly conditions the Employee's right to an SIME . . . upon the existence of a medical dispute between the physicians for the Employee and the employer.

The AWCAC further stated that before ordering an SIME, we must find that the medical dispute is both significant or relevant to a pending claim or petition and that the SIME would assist us in resolving the dispute.
  Under either §095(k) or §110(g), the AWCAC noted the purpose of ordering an SIME is to assist the Board; it is not intended to give Employee an additional medical opinion at Employer’s expense when Employee disagrees with her own physician’s opinion.
  

In this case, though her prior attorney requested it, we find Employee remains “undecided” about whether or not she wants an SIME.  We find Employee was not previously well informed about the SIME process or how it might assist us in deciding her case.  We find there is a medical suggestion Employee may be a surgical candidate in respect to her right shoulder condition.  We find shoulder surgery is a serious and frequently expensive operation, which may result in disability and impairment.  We further find Dr. Wickler responded to the wrong question in his July 26, 2008 response, for our purposes at today’s hearing.  We conclude the issue is not whether or not the injury probably caused Employee’s shoulder “condition,” but whether her FedEx employment is the substantial cause of any disability she may suffer or her need for medical treatment following that employment.
  Therefore, for §095 purposes, we conclude Dr. Wickler’s later response does not effectively rebut his initial response.  

We find Dr. Jensen’s March 26, 2008 EME report found the non-work-related slip and fall the substantial cause of Employee’s need for medical treatment.  We find this creates a substantial, relevant, medical dispute between Dr. Wickler’s opinion and Dr. Jensen’s opinion.  We conclude an SIME will assist us in resolving Employee’s claim because the board’s esignee can ask appropriate and varied questions to help ferret out the medical facts bearing upon Employee’s claim.  Lastly, we conclude an SIME will allow Employee and Employer to provide a detailed, accurate history through both Employee’s verbal report to the SIME physician, and through her medical records, which will further clarify and correct any historical errors Employee believes may be in her medical or administrative history.  We conclude this will also be of great benefit to us when we decide this case on its merits.  We therefore conclude “good cause” does not exist to relieve the parties from their earlier stipulation.  Therefore, notwithstanding Employee’s ambivalence toward the SIME process, we will order an SIME.  

Given this case's peculiar facts, even had we no longer found a medical dispute between the attending physician and the EME physician, we would still order a medical evaluation pursuant to §110(g) for the reasons set forth above.  

An SIME must be performed by a physician on our list, unless we find the physicians on our list are not impartial.  8 AAC 45.092(f).  We find a medical doctor with a specialty in orthopedics is best suited to perform this SIME.  Thomas Gritzka, M.D., is a physician on our list who specializes in orthopedics and travels to Anchorage regularly to perform SIMEs.  According to our records, Employee has not been seen or treated by Dr. Gritzka.  We therefore select Dr. Gritzka, pending his acceptance, to perform the SIME, provided no conflicts are subsequently discovered. 

We direct Board Designee Richard Degenhardt to promptly schedule an SIME within thirty days of this decision's date and to select revised dates for the parties to submit medical records and suggested questions.  We direct our Board Designee to include as issues for the SIME: causation, compensability, functional capacity, and the amount and efficacy of the continuance of or necessity of medical treatment.   The parties may agree to other SIME issues, and our Designee may, in his discretion, find other issues to add to the evaluation as set forth in §095(k).  We will retain jurisdiction to resolve any disputes that may arise over these matters.

DISCOVERY:

At hearing the parties discussed various issues concerning medical releases and other discovery.  Following the hearing, the parties discussed these matters in the board room.  At the hearing’s conclusion both parties seemed agreeable to Employee signing appropriate releases and returning or tendering discovery information.  Since the hearing, we have received no information concerning any further discovery disputes in this matter.  We remind both parties that we prefer informal discovery methods.  However, if either party is resistant to providing informal, relevant discovery, the board will, upon proper petition, order discovery.  We encourage the parties to work together to obtain medical records that may be relevant, and to provide these records to the board for use by the SIME physician.  Cooperation in this regard is in both parties’ best interest and will expedite resolution of employee's case on its merits.  We also remind both parties that we have jurisdiction to require Employee to release relevant medical records even though those records may be located in another state.


ORDER

1) Employee’s undated petition to cancel the October 15, 2008 hearing is denied and dismissed.

2) Employer’s July 29, 2008 and August 26, 2008 petitions to cancel the SIME are denied and dismissed.

3) Employee shall attend an SIME examination with Thomas Gritzka, M.D., in conformance with this decision, under AS 23.30.095(k) and AS 23.30.110(g).  

4) An SIME shall be conducted regarding the causation and work-related compensability of Employee’s claimed work-related symptoms, the amount and efficacy of the continuance of or necessity of treatment, functional capacity, and any other significant issues identified by our Designee, Workers' Compensation Officer Richard Degenhardt.

5) We direct our Designee, Mr. Degenhardt, with the parties’ assistance, to prepare the medical record for the SIME physician, in accord with 8 AAC 45.092(h), within 30 days of this decision’s date.  

Dated at Anchorage, Alaska this 29th day of October, 2008.






ALASKA WORKERS' COMPENSATION BOARD






William J. Soule, Designated Chairman






Robert Weel, Member






Dave Robinson, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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� If we understand the chronology and events correctly, Employee attached a copy of her undated, handwritten document (that was subsequently photocopied at hearing and distributed) to a copy of Employer’s July 29, 2008 petition and sent that to our office in Juneau, intending it to serve as both her answer to Employer’s July 29, 2008 petition to cancel the SIME and her own petition to cancel today’s hearing on Employer’s petition.  Our file had no copy of this document but the parties kindly provided a copy which bears the date “Aug 18 2008” stamped on it by our Juneau office.  This copy is now in the board’s file and shows it was filed in our Juneau office, as Employee stated.  Even though the July 29, 2008 petition bears no proof of service on Employee, she apparently at some point received it because her undated answer was received in our Juneau office nine days before Employer filed its August 26, 2008 petition.  Thus, we conclude Employee’s answer was in response to Employer’s July 29, 2008 petition.


� Employer’s July 29, 2008 petition failed to include proof it was properly served upon Employee (see July 29, 2008 petition at block 37).  The August 26, 2008 petition rectified that problem.  Both petitions request the same relief.


� See “Report of Occupational Injury or Illness” dated February 22, 2008.


� Id.


� Id. 


� Id. 


� The “humerus” is the upper arm bone.  “Medial” generally refers to a point internally or closer to the midline of the body, as opposed to externally, or “lateral.”  “Proximal” generally refers to the part of the bone nearest the point of attachment to the body.  Blakiston’s, Gould Medical Dictionary (1979) pgs. 629, 812, 1115, respectively.  Thus, according to this report, Employee complained of pain on the inside part of her upper right arm.


� See February 20, 2008 emergency room records.


� See “Compensation Report,” undated, but received in our Juneau office on March 3, 2008.


� See March 18, 2008 “Controversion Notice.”


� See March 10, 2008 Fitzgerald report.


� See “Compensation Report” dated March 16, 2008.


� See “Controversion Notice” dated March 18, 2008.


� See Dr. Jensen’s March 26, 2008 EME report.


� See April 9, 2008 “Controversion Notice.”


� See Dr. Wickler’s “Medical History” and “Insurance Information” forms dated April 8, 2008.


� See Dr. Wickler’s April 8, 2008 report.


� See “Physician’s Report” undated but filed with our Juneau office on April 15, 2008.


� See MRI report dated April 9, 2008.


� See Dr. Wickler’s April 11, 2008 report.


� See May 15, 2008 “Worker’s Compensation Claim.”


� See May 15, 2008 SIME petition.


� See May 15, 2008 SIME form with attached records.


� This shorthand referral is to Commercial Union Insurance Co. v. Smallwood, 510 P.2d 1261 (Alaska 1976), a case addressing a party’s right to cross-examine the maker of a document.


� See May 15, 2008 “Request for Cross-Examination.”


� See Dr. Wickler’s May 13, 2008 response.


� See Dr. Wickler’s May 13, 2008 report.


� See June 5, 2008 “Answer to Employee’s Petition for an SIME.”  We do not find the first page of Mr. Rehbock’s letter in our file.


� See June 25, 2008 “Prehearing Conference Summary.”


� Id.


� Id.


� See “Notice of Taking Telephonic Deposition” dated July 2, 2008.


� See Dr. Wickler’s June 10, 2008 chart note.


� We do not find the information purportedly attached to this letter attached to the copy in our file.


� See Dr. Wickler’s hand-written response dated June 27, 2008.


� See July 14, 2008 “Request for Cross-Examination.”


� See July 15, 2008 “Notice of Rescheduled Telephonic Deposition”


� See July 18, 2008 “Notice of Withdrawal as Counsel of Record.”


� See “Petition” dated July 29, 2008.


� See “Petition” dated August 26, 2008.


� See prehearing summary dated September 4, 2008.


� Id. at 2.


� Id.


� Id. at 3.


� Id.


� See 8 AAC 45.050(f).


� Deal v. Municipality of Anchorage (ATU), AWCB Decision No. 97-0165 at 3 (July 23, 1997).  See also, Schmidt v. Beeson Plumbing and Heating, AWCB Decision No. 91-0128 (May 2, 1991).


� AWCB Decision No. 97-0165 at 3 (July 23, 1997).


� AWCB Decision No. 00-0055 (March 24, 2000).


� AWCB Decision No. 97-0130 (June 12, 1997).


� AWCB Decision No. 00-0158 (July 21, 2000).


� AWCAC Decision No. 073 (February 27, 2008).


� AWCAC Decision No. 050 (January 25, 2007), at 8.


� Bah v. Trident Seafoods Corp., AWCAC Decision No. 073 (February 27, 2008), at 4.  


� Id.


� See AS 23.30.010(a).
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