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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	JUDITH LEWIS-WALUNGA, 

                                               Employee, 

                                                  Applicant,

                                                   v. 

MUNICIPALITY OF ANCHORAGE,

                                               Employer,

(Self Insured)

                                                  Defendant.

	)
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)
	FINAL

DECISION AND ORDER

AWCB Case No.  200403809
AWCB Decision No.08-0200  

Filed with AWCB Fairbanks, Alaska

on October 29, 2008


The Alaska Workers’ Compensation Board (Board) heard the employee’s claim for additional compensation benefits at Anchorage, Alaska on September 10, 2008.  Attorney William J. Soule represented the employee. Attorney Trina Heikes represented the employer.  In his pleadings, the employee reserved the right to file a request for supplemental attorney fees. She did not do so, however, and Mr. Soule withdrew as the employee’s attorney on September 16, 2008. Accordingly, we closed the record at the time we next met and deliberated on October 1, 2008.


ISSUES
Whether the employee is due payment of actual attorney fees and costs, pursuant to AS 23.30.145(b)?
SUMMARY OF THE EVIDENCE
The factual background of this case is summarized in the Board’s June 30, 2008 decision and order (D&O), resulting from an April 1, 2008 hearing in this case,
 as follows: 

I. HISTORY OF THE CASE

The employee, when she was 59 years old, was injured when she slipped and fell to the ground while walking across the employer’s parking lot on March 31, 2004. Many issues in this matter were resolved by the employer’s voluntary payment of benefits. The remaining issues, involving the employee’s entitlement to additional benefits are currently before us and the recitation of the facts is limited to those relevant to these remaining issues.

A.  Pre-2004 injury history

On December 12, 1988, the employee reported injuries to her back, shoulder, leg and head from a slip and fall as she was entering her workplace at Pictures, Inc.
  The employee filed a Workers’ Compensation Claim (WCC) for back sprain
 and in early 1989 left her employment with Pictures, Inc., because of the injuries.

The employee began working for the Municipality of Anchorage on April 1, 1989.  In her Application for Employment she failed to list her employment with Pictures, Inc.
  In her Pre-employment Health Questionnaire she failed to reveal she had previously received workers’ compensation benefits as a result of the December 12, 1988 occupational injury.

During 2003, the employer planned to eliminate some positions at the Building Safety Department where the employee worked.  The employee was offered the opportunity to transfer to another job with the employer rather than be laid off, as she was a senior employee.  On December 2, 2003, the employee was transferred to Anchorage Water and Wastewater Utility (AWWU) into an Account Representative position.
  The employee’s union, Alaska Municipal Employees’ Association (AMEA), contended that the planned layoffs violated the collective bargaining agreement and the employee’s transfer became the subject of a union grievance and arbitration on behalf of the employee.

The employee was to serve 520 hours of probation in her new AWWU position.  On February 6, 2004, AWWU requested a three week extension of the employee’s probationary period due to “less than satisfactory” performance in her new job.  The employee’s probationary period was extended through March 30, 2004.
  On March 16, 2004, the employee received a letter from her supervisor notifying the employee that she was not meeting the standards for her position, that her probation was extended to April 8, 2004, and that she would receive a performance evaluation on or about April 6, 2004.  The letter further stated that if her overall performance was not satisfactory by “the above date” she would be terminated.
  The hearing testimony of Ms. Griffith and Ms. Clarke did not clearly establish a date certain on which the employee would have been terminated.

B. The injury and post-injury history

On March 31, 2004, while returning from a grievance meeting, the employee slipped and fell in the AWWU parking lot.
  She remained on the ground and an ambulance was called.  The employee contends she lost consciousness for some period of time.
  Witness reports indicate she “responded immediately with their initial contact”.
  The employee reported right side neck, shoulder, and knee pain and was transported to Providence Alaska Medical Center (Providence).

At the Providence emergency room, Stephen J. Parker, M.D., noted the employee was a 59 year old who slipped and fell backward on ice, landing on her right hip, shoulder and back.  The employee reported she struck the back of her head on the ground and believed she had brief loss of consciousness.  She complained of back, right hip, right knee, right shoulder, and back of the head pain.  Dr. Parker noted, “She is alert, oriented, calm, and cooperative with history and physical examination, and does not appear in acute distress.”
  X-rays of the employee’s right knee, right hip, neck and spine did not indicate injury, but some degenerative disk disease was noted.
 A CT scan
 of the employee’s head was normal.
  The employee was discharged to home.

The employee was treated by William Ross, D.C.,
 on April 1, 2004, who released her from work.
  The employee continued chiropractic treatment with Dr. Ross and on April 5, 2004, he prepared an Amended Treatment Plan calling for four treatments that exceeded the frequency standards.
  On April 21, 2004, the employee received a Physician’s Report from Dr. Ross dated April 16, 2004, describing treatment as five times a week for the first two weeks and thereafter three times a week until the employee reached 50 percent improvement.
  On April 23, 2004, Dr. Ross prepared a Physician’s Report referencing his April 5, 2004 Amended Treatment Plan;  he  estimated an additional six weeks of treatment was necessary to return the employee to pre-injury status.
  Dr. Ross continued to treat the employee and filed regular Physician’s Reports, which contained the same description of the frequency of treatment with updates noting the employee was not capable of returning to work.  Dr. Ross’ Physician’s Reports, beginning with his April 23, 2004 report, included the following statements in the various designated boxes:

18. Describe Complaints: Back right shoulder, upper body, neck, head, right knee lower back.

20. Diagnosis: See attachment.

25. Estimate Length of Treatment: 6-8 weeks.

32. Estimate Length of Disability in Days: 8-14.

34. Describe Treatment (and/or Attach Chart Notes): Ultra Sound/High Volt Galvanism to the low Cx, THX, Lx spine followed by activator adjustments five times a week for the first 2 weeks there after 3x week till 50% improved.  Pt is still very tender through out [sic] spine.  I am waiting for images taken 3/31/04 before sending her out for further imaging. As of 4/14/04 initial MRI report of Cx spine reveals stenosis which could account for upper extremiting [sic] symptoms.  Complete MRI as of 4/21/04 leveled [sic] extensive herniated disc problems with the Cx spine which undoubtedly account for much of the radiculopathy into the upper extremities. SEE BACK OF SHEET.

During subsequent months Dr. Ross modified some of this information in his physician’s reports to increase the estimated length of treatment and disability, but the treatment description remained the same.  He additionally added visit specific information on a separate attachment to his reports.
  Beginning with his June 4, 2004 report, Dr. Ross’ Physician’s Reports included the following statement regarding the diagnosis in box 20, “Acute sprain/strain of low back and Lx spine; Cervical IVD; myelopathy; knee strain/strain.”  This diagnosis never changed in his subsequent physician’s reports. 

While she was released from work for her March 31, 2004 injury, the employee was reassigned to the Health and Human Services Department (HHS) and placed in a Senior Office Assistant position.
  The employee never worked in the HHS position.  She was on a combination of TTD, annual sick leave, Family Medical Leave, medical leave and leave without pay until she was terminated on April 29, 2005.
  

On June 1, 2004, the employee saw Edward J. Barrington, D.C., on referral from Dr. Ross.  The employee reported to Dr. Barrington she may have been unconscious for 45 minutes due to her March 31, 2004 fall.  Dr. Barrington performed a neurological examination and opined the employee’s cranial examination was surprisingly unremarkable due to the employee’s perceived length of time she was unconscious.  He noted that, objectively, her cervical spine symptoms seemed to be supported by the MRI.  He recommended additional testing and consideration of rehabilitative reconditioning.

Dr. Barrington performed nerve connection (NCS) and EMG
 studies of the employee’s upper extremities on June 9, 2004.  His impression was left elbow ulnar nerve entrapment, right median crush injury and right mild C6 radiculopathy.  He noted the employee was having right knee instability and that her injury activated an L4 spondylolisthesis.

On June 10, 2004, the employee saw orthopedist Jeffery S. Moore, M.D., on referral from Dr. Ross.  The employee reported to Dr. Moore that she was knocked unconscious for approximately 45 minutes.  His impression was possible right knee lateral meniscus tear with mild patellofemoral arthrosis and he recommended an arthroscopic procedure.

The employer initially accepted the employee’s injury as compensable and paid TTD and medical benefits.  On June 25, 2004, at the employer’s request, the employee was evaluated by orthopedic surgeon Mark Leadbetter, M.D., and neurosurgeon Paul Williams, M.D.  Drs. Leadbetter and Williams reported preexisting conditions in the employee’s cervical, thoracic, and lumbar spine, shoulder, and knee.  They found no evidence of an injury related to the employee’s March 31, 2004 slip and fall.  Drs. Leadbetter and Williams opined the employee was medically stable, required no further formal treatment, had recovered from her March 31, 2004 injuries, and could return to her regular work duties without restriction.  They opined she had no PPI related to the March 31, 2004 slip and fall.

On July 6, 2004, Eric Maurer, M.D., interpreted an MRI study of the employee’s spine, shoulder, and knee to indicate: 1. Diffuse tendinopathy involving the entire supraspinatus tendon with a high grade anterior bursal surface tear at the insertion point on the greater tuberosity and a partial articular surface tear approximately one centimeter form the insertion point of the supraspinatus tendon. 2. Small joint effusion and a tiny amount of fluid within the subacromial subdeltoid bursa. 3. Inferior hooking of the acromion with associated subacromial spurring and spurring of the AC joint. 4. Moderate to severe AC joint arthropathy.

The employer controverted the employee’s claim on July 15, 2004, based on the reports of Drs. Leadbetter and Williams that the employee was medically stable and had recovered from her March 31, 2004 injuries.
  Dr. Ross’ second Amended Treatment Plan of July 16, 2004, was received by the employer on July 20, 2004.  It explained the employee had multiple injuries, required more than three treatments per week, and Dr. Ross proposed “one extra day per week.”  It included no explanation of how long the extra days of treatment would last, what the treatment objectives were, nor the recommended modalities of treatment.
  

On July 21, 2004, Dr. Ross prepared a Physician’s Report indicating the employee would be off work for five months.  All of Dr. Ross’ subsequent Physician’s Reports included this same information.  The employee filed a WCC on July 21, 2004, seeking ongoing TTD from July 15, 2004, medical benefits, PPI, and she requested a SIME.
  On August 10, 2004, Dr. Moore performed surgery to repair a meniscus tear in the employee’s right knee.
  On August 16, 2004, the employer filed an Answer denying all the employee’s claims.
  The employee filed an amended WCC on August 17, 2004, seeking ongoing TTD from July 16, 2004, medical benefits, PPI when rated, re-employment benefits, interest, attorney’s fees and costs, and requested a SIME.
  

The employee saw Paul L. Craig, Ph.D., on August 24 and 25, 2004, for a neuropsychological evaluation.  The employee reported to Dr. Craig that she believed she lost consciousness for 45 minutes after her March 31, 2004 fall.  Based on his testing, Dr. Craig opined the employee suffered some mental impairment from the March 31, 2004 injury.
 

Dr. Ross continued to treat the employee and commencing on April 1, 2004, he provided the employee with a series of “Disability Certificates” releasing her from work through August 30, 2004.
  Dr. Ross also continued to file Physician’s Reports in which he checked a box indicating the employee was unable to return to work and estimating the length of her disability at five months.  These Physician’s Reports included reports for August 11, 18, and 26; September 1, 9, and 21; and October 7, 2004, covering the time period the employee claims for additional TTD benefits.
  

On September 8, 2004, Dr. Moore explained the employee suffered from bilateral shoulder rotator cuff tears, was going to require multiple additional surgeries and would need to be off work for “at least six to nine months of time frame of either no work or desk type work activities only” with limitations on lifting activities.
  The employer answered the employee’s amended WCC on September 10, 2004, denying all the employee’s claims and asserting the affirmative defense that the employee suffered a temporary aggravation to a preexisting injury.
  

A videotaped deposition of the employee was taken by the employer on October 11, 2004.
  During her deposition, the employee testified “the ambulance people” told her she was unconscious for about 45 minutes.
  The employee stated she learned of her transfer to HHS three or four weeks after her March 31, 2004 injury,
 but that she could not return to work, in her new position at HHS, because her arms, shoulders, and head hurt too badly.  She testified she could not return to work even part-time until her physician released her to do so.
  She additionally testified she could not work because of the pain she was suffering.
  

Dr. Moore performed surgery on October 12, 2004, to repair a rotator cuff tear in the employee’s right shoulder.  After an initial attempt at an arthroscopic procedure, an open procedure was performed.  The procedures performed, all on the right shoulder, were open repair of the rotator cuff, open acromioplasty, open distal clavicle excision and arthroscopy.  In addition to repair of a “U-shaped tear of the rotator cuff,” degenerative disease that was discovered in the AC joint was also surgically treated.
  On November 23, 2004, Dr. Moore advised the employee to continue wearing her right arm in a sling for another month and to then begin formal physical therapy,
 which she did on December 28, 2004.

On January 18, 2005, the employee saw orthopedist Sanford Lazar, M.D., for a SIME.  Dr. Lazar noted the employee reported being unconscious for about four or five minutes following her March 31, 2004 fall.  Dr. Lazar opined the March 31, 2004 injury aggravated pre-existing conditions in the employee’s neck, right shoulder and right knee, the employee was not medically stable, was totally disabled from performance of any full-time work, and that the March 31, 2004 injury was a substantial factor/major cause of her condition.  He opined the employee should begin an aggressive physical therapy program and that she might be able to return to work part-time by June 5, 2005.
 

The employee saw neurologist Jonathan A. Schleimer, M.D., for a SIME on February 3, 2005.  Dr. Schleimer opined the employee sustained at most a Grade I concussion neurologically as a result of her March 31, 2004 fall.  He opined the fall was a substantial factor in aggravating pre-existing conditions, causing a permanent aggravation of existing cervical spondlylosis, and rendering it symptomatic.  He opined her head and neck symptoms were not medically stable.  Dr. Schleimer did not believe additional chiropractic care would benefit the employee.  He recommended anti-headache medications, an orthopedic assessment, and physical therapy.  Dr. Schleimer opined the employee had no need for surgery for her neck or cervical spine condition.  He estimated she could reach medical stability in three to six months.  He deferred orthopedic issues to Dr. Lazar.

On February 22, 2005, Dr. Ross provided the employee with a Disability Certificate releasing her from work until March 14, 2005.
  Dr. Moore performed surgery to repair a rotator cuff tear in the employee’s left shoulder on March 14, 2005, this procedure also revealed left shoulder AC joint arthritis.  She underwent arthroscopy, left shoulder arthroscopic acromioplasty, open distal clavicle excision and arthroscopic supra-labral debridement.
  

Dr. Moore predicted on April 26, 2005, that the employee would need to be off work for an additional four weeks for recovery from the left shoulder surgery.
  On May 5, 2005, Dr. Ross predicted the employee could return to four hours a day of work by May 23, 2005.
  However, Dr. Ross continued to file Physician’s Reports through February 9, 2006, indicating the employee could not return to work.
  On May 20, 2005, Dr. Moore, released the employee to return to limited duty work on May 31, 2005, until further notice.
  Dr. Moore continued the employee’s limited duty work release with limited lifting on July 5, 2005.
  

Arbitrator Jonathan S. Monat, Ph.D., issued an Arbitrator’s Opinion and Award in the employee’s grievance arbitration with the employer dated August 7, 2005.
  The Arbitrator found the employee had been wrongfully terminated from her HHS position on April 29, 2005, and ordered her reinstatement and that she be made whole.  Without explanation or comment the arbitrator stated the employee completed her probationary period at AWWU on March 30, 2004, the day before her injury.

On September 6, 2005, Dr. Moore noted the employee had made slow progress recovering from surgery and should continue with physical therapy.  Dr. Moore continued the employee’s limited duty work release with limited lifting.

On referral from Dr. Ross, Dr. Barrington, on December 5, 2005, assessed a 21 per cent whole person PPI rating of the employee as a result of her March 31, 2004 fall.  He based his rating on no PPI for the right knee, 6 percent for her right shoulder, 7 percent for her left shoulder, 5 per cent for cervical impairment, and 5 percent for thoracic spine for a total of 21 percent whole person impairment.
  Dr. Barrington did not attribute any PPI for the open distal clavicle excision arthroplasty or shoulder acromioplasty of either shoulder.

On December 8, 2005, at the employer’s request, the employee saw Eugene E. Klecan, III, M.D., for a psychiatric evaluation.  Based on his testing, Dr. Klecan opined the employee did not suffer any cognitive dysfunction as a result of her 3/31/04 injury, had no mental disorder, and needed no treatment.  He opined the employee had a tendency to histrionics and symptom magnification and that the March 2004 incident did not aggravate anything to do with her brain or her mental status.  Dr. Klecan additionally noted: “This examinee very evidently was embellishing and at times seemed to be manipulating her mental status responses today.  I must presume she is capable of doing so in other venues.”
  

Also on December 8, 2005, at the employer’s request, the employee again saw Drs. Leadbetter and Williams who revised their June 25, 2004 evaluation and agreed with SIME physicians Dr. Lazar and Schleimer that the employee’s March 31, 2004 injury caused her pre-existing conditions to become symptomatic.  Drs. Leadbetter and Williams opined that the employee incurred a 1 percent whole person PPI rating as a result of injury to her lower extremity from her March 31, 2004 fall, but noted she would also have some additional impairment regarding her shoulder conditions when they reached medical stability.
  

Dr. Moore, on December 20, 2005, noted the employee had some discomfort in the left shoulder, but showed excellent range of motion.  He planned no further surgery and noted the employee was only to return if needed.
  On February 8, 2006, the employee saw Dr. Ross for the final time.  Dr. Ross’ February 9, 2006 Physician’s Report indicates the employee was released from work and estimated the length of her disability at five months; the same as all his Physician’s Reports since July 21, 2004.  Dr. Ross’ February 8, 2006 chart note indicates the employee’s physical therapy was focusing on her left shoulder, she still has a cognitive deficit, her neck hurt, she was still experiencing daily headaches, her back gets irritated if she lifts over ten pounds, and she is experiencing hearing loss.
  

On June 16, 2006, Dr. Leadbetter and Dr. Williams responded separately to a request from the employer to assess a PPI rating of the employee.  Dr. Leadbetter stated he was unable to assess PPI based on other provider’s evaluations and declined to do so.
  Dr. Williams opined a 13 percent whole person PPI rating consisting of 4 percent right shoulder, 8 percent left shoulder, 0 percent head, and 1 percent right knee.
  Dr. Williams did not attribute any PPI for the open distal clavicle excision shoulder or shoulder acromioplasty.  Based on the revised opinion of Drs. Leadbetter and Williams, on July 10, 2006, the employer resumed paying some benefits, including TTD, retroactively.
  

A prehearing conference was held on October 2, 2006, and the issues were identified as TTD, PPI, medical costs, reemployment benefits, interest and attorney’s fees and costs.
  On October 9, 2006, the employee filed an objection and request for modification of the Prehearing Conference Summary.  The employee requested that “reemployment benefits” be removed from the list of pending issues because she was not aware of any prediction by a physician that she could not return to her occupation at the time of injury.

The employer on December 13, 2006, accepted liability for the employee’s claim for injuries to her right and left shoulder and right knee.  The employer maintained a controversion of PPI in excess of 13 percent and any claim of injury to cognitive function.
  At the next prehearing conference on December 18, 2006, the issues were identified as TTD from September 8, 2004 through October 11, 2004, PPI in excess of 13 percent, medical costs, interest, penalty on balance of PPI and attorney’s fees and costs.  The Prehearing Conference Summary stated that these issues were amended at the December 18, 2006 prehearing.
  The December 27, 2006 Compensation Report indicates the employer paid the 13 percent PPI benefit and stated “balance of PPI has been paid in a lump sum as Claimant’s Attorney advised us that she is no longer interested in seeking vocational retraining.”

On January 30, 2007, Dr. Moore wrote a letter stating: “On reviewing the notes, the patient was unable to return to work during the interim from her knee surgery until her shoulder surgery.”  Dr. Moore explained that while this was not the normal recovery period for a knee arthroscopy, in light of the rotator cuff tear, the employee was unable to return to work in any capacity.

The employee’s attorney filed Affidavits of Fees and Costs on February 21, 2007 and March 27, 2008.  Arbitrator Monat issued another Opinion and Award in the employee’s grievance arbitration with the employer on April 13, 2007.  In this decision the employee was awarded $51,276.27 in back pay.
  

At the employer’s request, the employee was evaluated by neuropsychologist Laurence M. Binder, Ph.D., on May 21, 2007.  Dr. Binder opined the employee’s motivation during testing was intermittently impaired, suboptimal overall, and inconsistent.  Dr. Binder opined the employee’s neuropsychological status was normal, she had no mental disorder, needed no treatment, suffered no cognitive dysfunction as a result of the March 31, 2004 injury, and was medically stable from a neuropsychological perspective as of June 1, 2004.

On July 2, 2007, Dr. Ross filed a provider’s WCC for payment of $18,860.00 for services provided to the employee, plus interest.
  On August 2, 2007, the employer filed a controversion notice against Dr. Ross’ WCC asserting all medical costs had been paid according to the Act.

At his September 25, 2007 deposition, Dr. Craig modified his August 2004 finding of mental dysfunction to “very mild to mild cognitive impairment.”  He indicated based on the tests conducted by Dr. Binder, that the employee’s performance had declined and Dr. Craig could not attribute the decline to the employee’s head injury.
  

At a Prehearing Conference held on November 19, 2007, the employee withdrew her request for a neuropsychiatric SIME and withdrew any claim for brain injury.  The employer lifted its controversion of the employee’s claims for TTD, except for the period September 8, 2004 through October 11, 2004.  The remaining issues were identified as PPI in excess of 13 percent, medical costs above and beyond frequency standards, interest, penalty on balance of PPI, and attorney’s fees and costs.
  On December 4, 2007, the employer’s counsel filed a letter requesting the November 19, 2007 Prehearing Conference Summary be amended to indicate the employer has paid all outstanding medical expenses that did not exceed the frequency standards.  Additionally, the employer requested that the prehearing summary reflect its objection to the employee’s counsel participation in Dr. Ross’ claim, as employee’s counsel does not represent Dr. Ross and that there is no basis to award attorney’s fees should Dr. Ross prevail in his claim.

On January 25, 2008, SIME physician Fred Blackwell, M.D., assessed a PPI rating of 33 percent whole person.  This rating was based on 5 percent cervical, 5 percent lumbar spine, 1 percent pain, 1 percent right knee, and 24 percent shoulders and upper extremities, which included 10 percent for the open distal clavicle excision arthroplasty or shoulder acromioplasty.  Dr. Blackwell opined the employee’s preexisting degenerative joint disease played a substantial role in her ongoing pain complaints.  He opined however, there was no way to reduce the current PPI rating by her prior conditions except by speculation. Dr. Blackwell noted the employee has a tendency towards symptom magnification and that he took that into account in assessing her PPI rating.
  On February 15, 2008, Dr. Blackwell responded to a February 12, 2008 request for clarification from the employee.  Dr. Blackwell corrected several minor errors in his calculations, but they did not make a difference in his final 33 percent whole person PPI rating.  He explained that adding the 1 per cent for pain to the 10 percent for spine is 11 percent, and that when the 24 percent for shoulders is added, it is equivalent to a 32 percent whole person impairment, to which he added 1 percent for the right knee, arriving at a total of 33 percent whole person impairment.

The employer filed an objection to certain medical records on February 19, 2008.  On March 13, 2008, the employer filed a controversion notice against Dr. Blackwell’s 33 percent PPI rating based on Dr. Williams’ 13 percent PPI rating.
  

The deposition of Dr. Leadbetter was taken on March 24, 2008.  He testified that the open distal clavicle excision and shoulder acromioplasty shoulder surgeries addressed preexisting conditions and were not related to the workplace injury.
  He opined the employee’s preexisting conditions were aggravated and made symptomatic by her March 31, 2004 slip and fall.
  Dr. Leadbetter opined the AMA Guides allow discretion in determining if preexisting conditions should be included in PPI ratings.
  He testified that the frequency of treatment standards were reasonable for the employee’s injuries.

On March 25, 2008, the deposition of Dr. Blackwell was taken.  He testified that many of the employee’s left shoulder issues were preexisting including the cyst, the inferior hooking on the acromion, the subacromial spurring, spurring of the AC joint, and the AC joint arthropathy.  He testified the employee’s right shoulder issues, with the exception of the rotator cuff tear, were also preexisting.  Dr. Blackwell testified that the open distal clavicle excision arthroplasty and shoulder acromioplasty surgery performed on both shoulders were optional procedures to prevent further degeneration or tears in the AC joint.  However, while not necessitated by the workplace injury, he testified the existing pathology was rendered symptomatic by the injury and so was appropriate to include in his PPI rating.
  Dr. Blackwell testified that to his knowledge there is no guidance in the AMA Guides to rate asymptomatic prior degenerative conditions.
  Dr. Blackwell revised his PPI rating to 32 percent with the deletion of the one percent he originally assessed for the thoracic spine.

The employee’s attorney filed the first of a series of Supplemental Affidavits of Fees and Costs on April 1, 2008.  On April 10, 2008, Dr. Ross filed a corrected itemized statement of his billings for medical services to the employee dated April 7, 2008.  The employer, the employee, and Dr. Ross filed written post hearing briefs on April 16, 2008.  Also on April 16, 2008, the employer filed an Objection to Additional Charges submitted by Dr. Ross.  Additionally, on April 16, 2008, the employer filed a letter it sent to the employee representing that it had or was paying all remaining out-of-pocket medical expenses incurred by the employee with the exception of Dr. Ross’ billings.
  Further, on April 16, 2008, the employer filed an Opposition to the employee’s affidavit of fees and costs contesting 33 specific billings, asserting that charges related to the neuropsychological issues should be excluded and requesting we reduce any award of employee’s attorney’s fees based on what issues, if any, upon which the employee prevails.  On April 17, 2008, the employee filed a Supplemental Affidavit of Attorney’s Fees and Costs.  On April 18, 2008, Dr. Ross filed a response to the employer’s objection to his claim for additional charges.  

On May 1, 2008, the employee filed a Reply to the employer’s objection to additional charges submitted by Dr. Ross.  Also on May 1, 2008, the employee filed an objection to Exhibit P to the employer’s closing brief and a Supplemental Affidavit of Attorney’s Fees and Costs.  On May 6, 2008, the employee filed a Supplemental Affidavit of Attorney’s Fees and Costs.  

On May 7, 2008, the employee filed a Reply to the employer’s April 16, 2008 opposition and a petition to allow this same reply.  The employee maintained that charges related to the neuropsychological issues had not been included in the affidavits.  The employee asserted that “many of the referenced documents are not available to the board for review so that the board can make its own determination because they were not of the type normally filed with the board or in some cases were not documents at all.”  The employee then proceeded to specifically address 33 of the contested billings in addition to general arguments in favor of her claim for attorney’s fees.  

On May 8, 2008, the employer filed a Reply to the employee’s objection to Exhibit P to the employer’s closing brief.  On May 29, 2008, the employer filed a Response to Petition to Consider Reply to the Opposition to Fees and Costs and asserted that only statutory minimum attorney’s fees should be awarded to the employee.

After proceeding to hear all of the evidence, and applying the law to the facts of this case, the Board reached a series of conclusions. As to the employee’s request for attorney fees, the Board stated, in part, at D&O pages 62-63:

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with our approval.  In this case, we find the payment of the benefits claimed by the employee was resisted by the action of the employer.
  The employee seeks an award of attorney's fee and legal costs under subsection AS 23.30.145.  We found the employee’s claims for additional TTD benefits, PPI benefits, medical benefits and interest compensable.  Consequently, we can award fees and costs under AS 23.30.145(b).
  

The employee’s attorney has filed multiple attorney’s fees affidavits in this matter.  The employer argues that charges related to the neuropsychological issues should be excluded and requests we reduce any award of employee’s attorney’s fees based on what issues, if any, the employee prevails.  On May 7, 2008, the employee filed a Reply to the employer’s April 16, 2008 opposition arguing that charges related to the neuropsychological issues had not been included in the requested fees.  The employee asserted that “many of the referenced documents are not available to the board for review so that the board can make its own determination because they were not of the type normally filed with the board or in some cases were not documents at all.” 
   On May 29, 2008, the employer filed a response asserting that only statutory attorney’s fees should be awarded.  

We find the employee is entitled to reasonable attorney’s fees in this matter.  We find however, that under AS 23.30.135(a), to best ascertain the rights of the parties, we will require additional evidence that is not currently in the administrative record.  This evidence includes documents not typically filed with the Board
 and oral argument.  We find that rather than attempting to proceed to decide this issue at this time, it is preferable to allow the parties the opportunity to resolve this issue themselves, now that we have decided the substantive issues in the instant matter.  We will retain jurisdiction over the employee’s claim for attorney’s fees and costs.  If the parties cannot reach an agreement to submit to us for approval they may schedule this issue for a hearing.

The Board concluded its decision by awarding as follows:

ORDER

1. The employee’s claim for additional TTD benefits for the period September 8, 2004 through October 11, 2004 under AS 23.30.185, is denied and dismissed.

2. The employee’s claim for additional PPI benefits under AS 23.30.190, is granted.  The employer shall pay the employee $14,160.00, the difference between the 13 percent PPI benefit previously paid and the 21 percent PPI rating.

3. The employee’s claim for additional medical benefits under AS 23.30.095(a), is granted. The employer shall pay for medical services provided to the employee, to which she was entitled under the Act.  The Board shall retain jurisdiction over this matter to resolve any discrepancies that may arise between the parties.

4. Provider Dr. Ross’ claim for additional payment for medical services provided to the employee under AS 23.30.095(a) is denied and dismissed.

5. The employee’s claim for penalties on previously paid PPI under AS 23.30.155(f), is denied and dismissed. 

6. The employer shall pay the employee interest under AS 23.30.155(p) and 8 AAC 45.142, on all unpaid PPI benefits.

7. The employer shall pay interest under AS 23.30.155(p) and 8 AAC 45.142, on the additional medical benefits ordered herein.

8. The Board retains jurisdiction over the employee’s claim for attorney’s fees and costs.  

PROCEDURAL BACKGROUND

At the instant hearing, the employer continued to maintain it is responsible only for statutory minimum attorney fees. Accordingly, we will again review the procedural background of this case.

The employer made payment of TTD benefits from April 1, 2004 through September 7, 2004 and from October 12, 2004 through May 22, 2005 at the weekly rate of $448.48. The employer also paid TPD at varying rates from May 23, 2005 through July 4, 2005. That left the remaining TTD dispute from September 8, 2004 through October 11, 2004. The employer also paid the 13% PPI benefit. Before the April 1, 2008 hearing the employer withdrew some of its objections to certain medical benefits and voluntarily paid these benefits. The issues that remained unresolved were prepared and present at hearing on April 1, 2008.

At the conclusion of the April 1, 2008 hearing the Board left the record open to receive additional briefing, corrected information from Dr. Ross concerning his bill, replies, objections, and a supplemental affidavit of fees and costs. The record closed when this information was received, and the Board issued its D&O on June 30, 2008. The Board retained jurisdiction over fees and costs because the defendant argued that some fees and costs were not justified, asserting that no fees or costs should be awarded that related to the "neuropyschological issue" in the case. The Board required the employee to provide evidence of certain "documents typically not filed with the board" that addressed the defendant’s objections to his attorney's fees so that the rights of the parties could be best ascertained on the fee and cost issue. The Board allowed the parties time to resolve the fee and cost issues themselves. If that attempt failed, the parties could schedule the case for hearing on these two issues.

An attempt to resolve the fee and cost issue was unsuccessful and the parties agreed to the instant hearing. At hearing, the defendant raised two separate arguments against the requested fees and costs: First, the defendant argued no fees or costs should be awarded in respect to any work done on the "neuropsychological issue." They listed numerous items that should be deleted from any award. Second, the defendant argued that fees and costs should also be diminished because the Board did not award much more in its D & O than the defendant had already offered in settlement prior to the hearing. 

The employee responded that no fees or costs associated with the employee's initial objection to attending a neuropsychological EME are included in this fee and cost request. Further, the employee’s counsel states, fees for some events such as prehearing conferences, where this dispute, as well as other issues, was discussed, have been reduced to take into account time spent on the initial objection to the EME issue. 

Additionally, the employee provided a copy of his July 17, 2008 post-hearing pleading styled "Claimant's 'Additional Evidence' as Requested by the Board in its D & O Dated June 30, 2008." The employee states that this pleading confirms no fees or costs have ever been requested for the employee's initial objection to attending an EME with a non-physician neuropsychologist. Nevertheless, the employee asserts, once the objection was withdrawn as a result of Thoeni v. Consumer Electronic Services, 151 P.3d 1249 (Alaska 2007), any further legal work done on the neuropsychological EME or the neuropsychological issue in general became ordinary legal services for which a successful employee's counsel is routinely paid by Board order. 

Second, concerning the defendant’s argument that employee's counsel's fees should be reduced because they allege that the ultimate result at hearing was not much better than what was offered in a previous settlement offer, the defendant confirmed at hearing it is arguing, as in Alaska Rule of Civil Procedure 680, that the employee did not beat “an offer of judgment.” The employee argues Rule 68 offers of judgment do not apply to workers' compensation cases and the defendant has not provided any case or statutory law to support such a theory. Further, the employee asserts, even if it is true the result at hearing was not much better than what was offered previously, that is not one of the factors that the Board takes into account in awarding fees and costs to a successful claimant. Finally, the employee contends, settlements require the employee to waive one or more rights in exchange for a payment of a negotiated amount. Here, the employee points out, a significant award was made and paid, yet the employee has not waived any of her benefits to which she might be entitled in the future. For example, the employee states, she may need more surgery in the future and with that may come an associated right to claim and receive more TTD, a higher PPI rating or a rating related to a different body part or function, more TPD, a prediction by a physician that she needs vocational retraining, and if surgery goes awry the right to PTD.
 According to the employee, none of these rights have been waived at this point. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

As the Board stated in the June 30, 2008 D&O, Alaska law, as applied to an award of attorney fees may be stated as follows: 

AS 23.30.145 states, in pertinent part:

(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .

(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with our approval.  The employee is seeking actual attorney fees under AS 23.30.145(b).  The Alaska Supreme Court noted in Williams v. Abood
 as follows: 

We have held that awards of attorney's fees under AS 23.30.145 "should be fully compensatory and reasonable, in order that injured workers have competent counsel available to them."  However, this does not mean that an attorney representing an injured employee in front of the board automatically gets full, actual fees. We held in Bouse v. Fireman's Fund Insurance Co. that an employee is entitled to "full reasonable attorney's fees for services performed with respect to issues on which the worker prevails." (Footnote omitted) 

We consider the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, when determining reasonable attorney fees for successful prosecution of claims.
  Further, the award of attorney fees must reflect the contingent nature of workers’ compensation proceedings.  

As we have noted, the objective of awarding attorney's fees in compensation cases is to ensure that competent counsel are available to represent injured workers.  Wien Air Alaska v. Arant, 592 P.2d at 365-66.  This objective would not be furthered by a system in which claimants' counsel could receive nothing more than an hourly fee when they win while receiving nothing at all when they lose.
 

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with our approval.  In this case, we find the payment of the benefits claimed by the employee was resisted by the action of the employer.
  The employee seeks an award of attorney's fee and legal costs under subsection AS 23.30.145.  We found the employee’s claims for additional TTD benefits, PPI benefits, medical benefits and interest compensable.  Consequently, we can award fees and costs under AS 23.30.145(b).
  

Based on our review of the record, we find the benefit the employee requested and the Board denied was the request for a penalty on the balance of a PPI rating the employer paid in bi-weekly checks rather than in a lump sum. 
 

The defendant argues that any charges related to the “neuropsychological issue" should be excluded from any fee award. Despite the Board’s finding the employee is entitled to reasonable attorney's fees in this case, it also asserts that only statutory fees should be awarded. 

Based on our review of the record, we find that as a consequence of the employee's counsel's efforts, the results were favorable for the employee. The Board awarded the requested TTD from September 8, 2004 through October 11, 2004.
 The Board awarded PPI in excess of the 13% already paid by the defendant, which resulted in 8% more PPI being paid, or an additional $14,160.00. The Board granted the employee's request for an order requiring the defendant to pay her outstanding medical bills.
 The Board ordered the defendant to pay the employee interest on PPI, TTD and medical benefits.
 The employer did not appeal that decision and paid the awarded benefits. Based upon the statutes, the decisional law, and the results to the employee, we reaffirm the Board’s finding the employee is entitled to reasonable attorney fees and costs. 

With respect to the nature, length, and complexity of the services performed by the William J. Soule Law Office, the record reflects attorney Soule filed his entry of appearance in this case on August 16, 2004. When multiple disputes were resolved in December 2006, the parties agreed, and the Board approved payment of attorney fees and costs in the total amount of $25,616.46 for services performed through December 13, 2006. Thereafter, multiple additional claims, petitions and controversions were filed, numerous documents and medical records were subject to review, and multiple prehearing conferences were conducted and depositions held. Additionally, the record reflects the employee incurred fees and costs associated with medical consultations, extensive document preparation, legal research and writing, brief preparation and hearing attendance. Accordingly, we find the services performed during the additional period in the instant case were complex, time consuming and costly for the employee's attorney, as supported by his affidavits.

The record reflects the employee’s attorney billed his time at a rate of $250.00 per hour from December 2006 until his March 3, 2008 billing entry, when the billing rate increased to $300.00 per hour. According to his final Supplemental Affidavit of Fees and Costs, the total attorney fee bill presented at the instant hearing totaled $38,920.00. The employee also itemized litigation costs including copying and computer research in the total amount of $2,261.89.

After taking into account the nature, length, complexity and benefits received in this case, we find the employee’s final attorney fees and cost billings are a little too high for granting an associated award. In part, because the total attorney fee award requested is substantially more than the compensation benefit amount awarded to the employee in the Board’s June 30, 2008 D&O, and we do not wish to speculate as to the value of any future benefits to the employee, we will reduce the attorney fee award from the total figures requested.  Specifically, given that the value of the benefits awarded the employee was approximately $20,000.00, we direct the employer to pay 30% less than the full employee’s attorney fee award requested, or $27,244.00 in attorney fees. We will also award the requested $2,261.89 for other litigation costs, which include disputed computer research costs.


ORDER

The employer shall pay the employee’s attorney fees in the amount of $27,244.00 and $2,261.89 for other litigation costs.

Dated at Anchorage, Alaska on October ___, 2008.
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RECONSIDERATION
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MODIFICATION
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� 3/16/04 P. Griffith letter.


� 4/2/04 Report of Occupational Injury or Illness.


� 10/11/04 J. Lewis-Walunga Deposition at 55.
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� 3/31/04 PAMC Emergency Room Note.
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� Computerized Axial Tomography (CT) or CAT Scan.


� 3/31/04 head CT radiology consultation.
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� 4/1/04 Dr. Ross chart note.


� 4/1/04 Disability Certificate.


� 4/5/04 Amended Treatment Plan.
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� 10/11/04 J. Lewis-Walunga deposition at 41.


� 8/7/05 Arbitrator’s Opinion and Award at 6.


� 6/1/04 Dr. Barrington notes.


� Electromyogram, a graphic record of the electrical activity of a muscle.


� 6/9/04 Dr. Barrington report.


� 6/10/04 Dr. Moore letter.


� 6/25/04 Drs. Leadbetter and Williams Employer’s Medical Evaluation (“EME”).


� 7/6/04 MRI report.
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� 7/16/04 Amended Treatment Plan.


� 7/21/04 WWC.


� 8/10/04 Dr. Moore operative report.
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� 8/17/04 WWC.


� 8/25/04 Dr. Craig evaluation.
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� 9/8/04 Dr. Moore letter.
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� 10/11/04 J. Lewis-Walunga deposition at 87.


� 10/11/04 J. Lewis-Walunga deposition at 88.
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� 7/05/05 Dr. Moore work release note.


� Although the arbitrator’s decision is dated 8/7/05, it indicates a hearing was held on 4/20/06.


� 8/7/05 Arbitrator’s Opinion and Award at 6.


� 9/6/05 Dr. Moore chart notes and work release note.


� 12/5/05 Dr. Barrington evaluation.


� 12/8/05 Dr. Klecan evaluation.


� 12/8/05 Dr. Williams and Leadbetter evaluation.


� 12/20/05 Dr. Moore chart note.


� 2/9/06 Dr. Ross Physician’s Report.


� 6/16/06 Dr. Leadbetter letter.


� 6/16/06 Dr. Williams letter.


� 12/27/06 Compensation Report.


� 10/2/06 Prehearing Conference Summary.


� 10/9/06 Objection to and Request for Modification of 10/2/06 Prehearing Conference Summary.


� 12/13/06 T. Heikes letter.


� 12/18/06 Prehearing Conference Summary.


� 12/27/06 Compensation Report.


� 1/30/07 Dr. Moore letter.


� 4/13/07 Arbitrator’s Opinion and Award.


� 5/21/07 Dr. Binder evaluation.


� 7/2/07 WCC.


� 8/2/07 Controversion.


� Dr. Craig deposition at 57-58, 65 and 77-79.


� 11/19/07 Prehearing Conference Summary.


� 12/4/07 T. Heikes letter.


� 1/25/08 Dr. Blackwell SIME.


� 2/15/08 Dr. Blackwell letter.


� 3/13/08 Controversion.


� 3/24/ 08 Dr. Leadbetter Deposition at 21.


� 3/24/ 08 Dr. Leadbetter Deposition at 29.


� 3/24/ 08 Dr. Leadbetter Deposition at 34-35.


� 3/24/ 08 Dr. Leadbetter Deposition at 25.


� 3/25/08 Dr. Blackwell Deposition at 41-43.


� Id. at 46-47.


� Id. at 51-52.


� 4/16/08 T. Heikes letter.


� Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).


� Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978); Childs v. Copper Valley Elec. Ass’n, 860 P.2d 1184, 1190 (Alaska 1993).


� 5/7/08 Reply of Employee.


� Id.


� Indeed, the employee currently has pending a claim related to bilateral hearing loss which she claims is compensable and the result of this injury.


� 53 P.3d 134,147 (Alaska 2002).


� See, e.g., Thompson v. Alyeska Pipeline Service Co., AWCB Decision No. 98-0315 (December 14, 1998).


� Wise Mechanical Contractors v. Bignell, 718 P.2d 971,975 (Alaska 1986).


� Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).


� Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978); Childs v. Copper Valley Elec. Ass’n, 860 P.2d 1184, 1190 (Alaska 1993).


� In its June 30, 2008 D&O, the Board listed the issues to be decided at the April 1, 2008 hearing as follows:


Is the employee entitled to additional total temporary disability (TTD) benefits under AS 23.30.185?


2.	Is the employee entitled to additional permanent partial impairment (PPI) benefits under AS 23.30.190?


3.	Is the employee entitled to additional medical benefits under AS 23.30.095(a)?


4.	Is Dr. Ross entitled to additional payment for medical services provided to the employee under AS 23.30.095(a)?


5.	Is the employee entitled to penalties under AS 23.30.155(e)?


6.	Is the employee entitled to interest under AS 23.30.155(p) and 8 AAC 45.142?


7.	          Shall the Board approve payment of additional attorney’s fees and costs under AS 23.30.145?


As such, we recognize the Board also denied Dr. Ross' independent claim for payment of his bills in the total amount of $18,860.00.


� The Board's D & O contained an editing error on this point that was corrected in its Errata dated July 15, 2008.


� The Board, however, denied Dr. Ross' request for payment of his outstanding bill for which he had filed his own claim under AS 23.30.097(f), and was representing himself.


� The Board's original order omitted the interest award on TTD and this too was corrected in the Errata.
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