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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	CRAIG A. BAGLEY (deceased), 

                                               Employee, 

                                                  Applicant,

                                                   v. 

ALASKA MECHANICAL, INC.,

                                               Employer,

                                                   and 

SEABRIGHT INSURANCE COMPANY,
                                               Insurer,

                                                  Defendants.

	)
)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL

DECISION AND ORDER

AWCB Case No.  200710859
AWCB Decision No.  08-0204
Filed with AWCB Anchorage, Alaska

on October 31, 2008


The Alaska Workers’ Compensation Board (Board) heard and decided the employer’s Petition for an order concerning the proper distribution of death benefits on the written record at Anchorage, Alaska on October 1, 2008.  Attorney Steve Constantino represented the employee’s widow and her children, who are also the employee’s step children.   Attorney Elise Rose represented the employer and insurer (“the employer”).  The record closed at the time of our deliberations on October 1, 2008.


ISSUES
1.  Whether the employer has correctly designated the beneficiaries and paid statutory death benefits to the beneficiaries under AS 23.30.215? 

2.  Whether the widow is entitled to an award of attorney's fees and legal costs to defend against the employer’s Petition under AS 23.30.145.

SUMMARY OF THE EVIDENCE
This case arises from a July 19, 2007 work related incident resulting in the death of the employee.  The claim was accepted and payment of death benefits commenced immediately. These benefits have continued to the present.  The employer does not deny these benefits and does not object to ongoing payment of such benefits in this case.

The employer calculated weekly death benefits of $537.50 pursuant to AS 23.30.215(a)(1)(c), utilizing the spendable weekly wage calculated under AS 23.30.220(a)(4). The employer seeks confirmation that these benefits are being correctly paid. Currently, the benefits are being distributed as follows:

$161.25 To the widow, Michele Bagley

$ 75.25 To Austin Cowitz, DOB 6/25/1995 Stepchild to the employee

$ 75.25 To Broc Cowitz, DOB 4/21/1992 Stepchild to the employee

$ 75.25 To Samantha Cowitz, DOB 3/6/1993 Stepchild to the employee

$ 75.25 To Justice Bagley, DOB 6/8/1997 Natural child to the employee

$ 75.25 To Brandon Bagley, DOB 7/19/1998 Natural child to the employee

Although the Bagley children (Justice and Brandon) were living with the employee at the time of his death, after his death they returned to live with their mother, Jennifer Adair, who has been difficult to contact. She has been unresponsive to information requests and has not provided birth certificates or social security information concerning the Bagley children. Nor has she arranged for representation of the Bagley children's interests in this case.

At the time of the employee's death, the Cowitz children (Austin, Broc, and Samantha) were subject to a shared custody agreement, in which the children lived sometimes with their mother, Mrs. Bagley, and sometimes with their natural father, Jason Cowitz. According to the employer, despite repeated requests, documentation concerning dependency and custody of the Cowitz children was not provided until April 11, 2008.  

The insurer states that over the course of this claim, it received telephone calls from different individuals making allegations regarding the custody and dependency arrangements concerning the Cowitz and Bagley children.  Particularly, Ms. Adair challenged the right of the employee's stepchildren to share in statutory death benefits. 

The employer served Ms. Adair with its Petition through Ms. Adair's attorney, Greg Grebe. The only person (other than the employer) to appear in the case or answer the employer's petition or otherwise participate in the case is the widow, Michelle Bagley, for herself and as guardian of the employee's three stepchildren.

Mr. Grebe has not entered a formal appearance in the case. Neither Mr. Grebe, nor Ms. Adair, nor anyone representing Ms. Adair or Justice Bagley or Brandon Bagley, has filed any document, responded to any notice, or participated in any of the prehearing proceedings.

Nevertheless, the employer, Mrs. Bagley and the Board have consistently served Ms. Adair by certified mail with all pleadings and notices in the case. Some of these notices were signed by an agent for Ms. Adair others were signed by Ms. Adair personally. Based on the record before us, we will proceed to designate the beneficiaries entitled to payment of death benefits in this case.

Mrs. Bagley, on behalf of herself and her children (the employee’s step children), asserts the employer is correctly distributing statutory death benefits. Specifically, she asserts her children meet the definition of “child” at AS 23.30.395(7), as (1) each was the employee's stepchild and dependant upon him at the time of his death and (2) each was a child in relation to whom the employee stood in loco parentis for at least one year before the time of injury.

In support of her position, Mrs. Bagley states that prior to his death, the employee spent time with the step children on a day-to-day basis. He got them off to school and welcomed them when they returned home. He talked with them, disciplined them, counseled and guided them as a parent, as he did with his biological children, Justice and Brandon. He taught all his children to play the sport he loved, hockey. He took them to Aces games. He taught them to shoot and took them fishing. She states that when one of his children or stepchildren was in crisis, or when they were afraid or angry, they each looked to the employee for emotional support. He worked to earn his children's and stepchildren's respect. She said he loved all his children Justice, Brandon, Broc, Samantha and Austin individually and equally, as his children and they returned his love. When his family needed more money to sustain their accustomed life, he left home to earn it. 

As mentioned, Ms. Adair did not participate in the instant hearing, despite actual and certified mail notice of the hearing from the parties and the Board. We will now proceed to decide the proper distribution of statutory death benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

At the time of the employee’s death, AS 23.30.215 provided, in pertinent part, as follows:

(a) If the injury causes death, the compensation is known as a death benefit and is payable in the following amounts to or for the benefit of the following persons:

(1) reasonable and necessary funeral expenses not exceeding $5000;

(2) if there is a widow or widower or child or children of the deceased the following percentages of the spendable weekly wages of the deceased:. . .

(C) 30 percent for the widow or widower with two or more children and 70 percent divided equally among the children; . . .

 (c) All questions of dependency shall be determined as of the time of the injury or death. . . .

At the time of the employee’s death, AS 23.30.395(40) stated: “‘widow’ includes only the decedent's wife living with or dependent for support on the decedent at the time of death, or living apart for justifiable cause or by reason of the decedent's desertion at such time;” 

Based on the language of AS 23.30.395, and in the absence of evidence to the contrary, we find Ms. Bagley meets the statutory definition of widow, and she is entitled to widow’s benefits.

Concerning children’s benefits to be paid by the employer, at the time of the employee’s death, AS 23.30.395(7) defined a child as follows:

"child" includes a posthumous child, a child legally adopted before the injury of the employee, a child in whom the deceased employee stood in loco parents for at least one year before the time of injury, and a stepchild or acknowledged illegitimate child dependent upon the deceased, but does not include married children unless wholly dependent on the employee. 

In Employers Liability Assurance Corp. v. Dull, 416 P.2d 821 (Alaska 1966), the Alaska Supreme Court stated:  "AS 23.30.265(4) defines ‘child’ as including  'a stepchild . . . dependent upon the deceased, but does not include married children unless wholly dependent on him.'"  416 P.2d at 823.  The Court concluded that sole dependency was not required, that the stepchild was dependent on the deceased for a portion of her support, and that this was sufficient under the statute for status as a dependent stepchild, and hence a child, of the deceased.

In the instant case, it is undisputed that Justice Bagley (DOB 6/8/1997) and Brandon Bagley (DOB 7/19/98) were each the acknowledged biological "child" of Craig Bagley, persons less than 19 years of age and were "dependent" and "wholly dependant" upon the deceased at the time of his death. Accordingly, we find the employer is properly paying statutory death benefits for these two children.

Further, we find Broc Cowitz (DOB 04/21/1992), Samantha Cowitz (DOB 3/06/1993) and Austin Cowitz (DOB 06/25/95) are all less than 19 years of age and none were married. Based on our review of the record, we find each Cowitz child satisfies two independent tests in the statutory definition of a "child" in AS 23.30.395(40): (1) each was the employee's stepchild and dependant upon him at the time of his death and (2) each was a child in relation to whom the employee stood in loco parentis for at least one year before the time of injury.

Specifically, the record reflects, and we find, that between September 2005 and the date of the employee's death in July 2007, Broc and Austin, and Samantha (after she was released from residential treatment in January 2007) resided in the Bagley household 50% of the time. When they were in the Bagley household, Mr. and Mrs. Bagley provided their support. From March 29, 2007, when Mrs. Bagley quit her job so the employee could go work in Nome, to the date of his death, the employee provided virtually all the support for Broc, Austin and Samantha when they were in the Bagley household. Accordingly, we find each child relied on the employee's wages to maintain the child’s accustomed mode of living and, therefore, were his dependents.

Additionally, we find the employee has stood in loco parentis to Broc Cowitz, Samantha Cowitz and Austin Cowitz for more than one year before his injury or death. In Carter v. Brodrick, 644 P.2d 850 (Alaska 1982,) the Alaska Supreme Court stated:

"The term 'in loco parentis' means in the place of a parent, and a 'person in loco parentis' is one who has assumed the status and obligations of a parent without formal adoption. Whether or not one assumes this status depends on whether that person intends to assume that obligation. . . . A stepfather who is "in loco parentis" becomes a "psychological parent" to the stepchild. (Footnotes omitted.)

Based on our review of the record, we find that within the first six months of establishing the Bagley household in September 2005
 and for more than a year before his death, the employee became a "psychological parent" to Broc, Samantha and Austin. In addition to providing for 50% of their material support, he treated them in the same manner he treated his biological children.

Concerning the employee’s claim for attorney’s fees, Mrs. Bagley contends she needed the assistance of an attorney to protect her interests and the interests of the step children, because the employer’s Petition put squarely at issue, and at risk, their right to share on-going death benefits. She contends the future benefit stream to the widow and stepchildren could exceed $160,000 before the widow's benefits terminate and the last of the three stepchildren finish school.

AS 23.30.145 states, in pertinent part:

(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .
(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with our approval.  The employee is seeking actual attorney fees under AS 23.30.145(b).  The Alaska Supreme Court noted in Williams v. Abood
 as follows: 

We have held that awards of attorney's fees under AS 23.30.145 "should be fully compensatory and reasonable, in order that injured workers have competent counsel available to them."  However, this does not mean that an attorney representing an injured employee in front of the board automatically gets full, actual fees. We held in Bouse v. Fireman's Fund Insurance Co. that an employee is entitled to "full reasonable attorney's fees for services performed with respect to issues on which the worker prevails." (Footnote omitted) 

We consider the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, when determining reasonable attorney fees for successful prosecution of claims.
  Further, the award of attorney fees must reflect the contingent nature of workers’ compensation proceedings.  In Wise Mechanical Contractors v. Bignell, 718 P.2d 971,975 (Alaska 1986), the Alaska Supreme Court stated:

As we have noted, the objective of awarding attorney's fees in compensation cases is to ensure that competent counsel are available to represent injured workers.  Wien Air Alaska v. Arant, 592 P.2d at 365-66.  This objective would not be furthered by a system in which claimants' counsel could receive nothing more than an hourly fee when they win while receiving nothing at all when they lose. 

Under AS 23.30.260 an employee’s attorney may receive fees in respect to the claim only with our approval.  Based on our review of the record, we find the employee’s dependants’ claims for death benefits compensable.  Consequently, if payment of associated benefits was resisted, we can award fees and costs under AS 23.30.145(b).
  

In this case, the employer objects to payment of such fees, in part, because no one has resisted payment of death benefits, particularly Mrs. Bagley’s widow’s benefits. Moreover, the employer contends, there is no statutory authority to require an employer to pay attorney fees to competing interests among those who may be entitled to death benefits. Instead, the employer asserts, the disputing parties should resolve any differences through an interpleader-type action, as described in Moretz v. O’Neill Investigations, 783 P.2d 764, 765 n. 1 (Alaska 1989). Finally, the employer contends the requested fees are not reasonable. 
According to his affidavit of attorney fees and costs, attorney Consantino bills his time at $295.00 per hour, and billed 39.2 hours on this case, for a total of $11,564.00. Additionally, he billed 7.1 hours of paralegal time, at $125.00 per hour, totaling $887.50, and other litigation costs totaling $407.25.

Based on our review of the record, we find the employer did not resist payment of death benefits to Mrs. Bagley or the three step children. Further, as the record contains no objection by anyone to payment of widow benefits to Mrs. Bagley, we find Mrs. Bagley’s benefits were not put at risk by this proceeding. As to the interests of the three step children, we find the employer did put their death benefits at risk by instituting this proceeding to protect its own financial interests. As the employer did not institute an interpleader action in Superior Court, we will issue an appropriate reasonable attorney fee and cost award in this case.

After taking into account the nature, length, complexity and benefits received, as well as the contingent nature of workers’ compensation benefit system, we will reduce attorney Constantine’s request for an award of attorney fees by half to reflect our belief that the entire fee and cost bill was not reasonable or necessary.
 Accordingly, we direct the employer to pay attorney fees in the amount of $5,782.00. We will award the requested $887.50 in paralegal costs, and $407.25 in other litigation costs.

ORDER

1. The employer’s petition to confirm the current designation of beneficiaries and paid benefits to the beneficiaries is GRANTED.

2. The employer shall pay the Mrs. Bagley’s attorney fees costs in the amounts of $5,782.00 for attorney fees, $887.50 in paralegal costs, and $407.25 in other litigation costs.
Dated at Anchorage, Alaska on October 31, 2008.





ALASKA WORKERS' COMPENSATION BOARD






Fred G. Brown, Designated Chairman






Howard A. (Tony) Hansen, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of CRAIG A. BAGLEY employee / applicant; v. ALASKA MECHANICAL, INC., employer; SEABRIGHT INSURANCE COMPANY, insurer  / defendants; Case No. 200710859; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on October 31, 2008.







Gail Rucker, Adm. Supervisor
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� Mrs. Bagley testified she and the employee began living together as husband and wife in September 2005, but their marriage certificate does not reflect they were formally married until October 28, 2006.


� 53 P.3d 134,147 (Alaska 2002).


� See, e.g., Thompson v. Alyeska Pipeline Service Co., AWCB Decision No. 98-0315 (December 14, 1998).


� Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978); Childs v. Copper Valley Elec. Ass’n, 860 P.2d 1184, 1190 (Alaska 1993).


� We note that by mid April 2008 Ms. Adair had established a pattern of failing to participate in the process of pursuing her argument that the Cowitz children were not entitled to benefits, and a majority of the litigation costs incurred in this case were charged after that date. In short, there was little or not actual dispute remaining by this time.
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