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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	LUCY A. MARKEY, 

                                               Employee, 

                                                  Applicant,
                                                   v. 

LAIDLAW TRANSIT,

                                               Employer,

                                                   and 

NEW HAMPSHIRE INSURANCE CO.,

                                               Insurer,

                                                  Defendants.
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)
	FINAL

DECISION AND ORDER

AWCB Case No.  200619486
AWCB Decision No. 08-0206  

Filed with AWCB Fairbanks, Alaska

on November 4,  2008


The Alaska Workers’ Compensation Board (Board) heard the employee’s claim for additional compensation benefits at Fairbanks, Alaska on June 26, 2008.  The employee represented herself.   Attorney Patricia Zobel represented the employer and insurer (the employer).  At hearing, we agreed to hold the record open to receive deposition testimony from Thomas Gritzka, M.D.  Subsequently, however, the employer withdrew its deposition request and we closed the record at the time of our deliberations on October 28, 2008.


ISSUES
Whether the employee is due additional temporary total disability (TTD) benefits, or permanent partial impairment (PPI) benefits, depending on date of medical stability, pursuant to AS 23.30.185 and .395(27).
SUMMARY OF THE EVIDENCE
The employee was injured while driving a bus for the employer on December 13, 2006. She indicated she "was pulling on the parking brake" when she felt a pull in her left shoulder and across her back causing pain. The employer paid the employee TTD payments at a weekly rate of $192 from December 11, 2007 to March 14, 2007, when TTD was controverted, because modified work was offered to the employee and she declined to accept the work. TTD began again on July 1, 2007, when modified work was no longer available, until September 13, 2007 when Richard Cobden, M.D., rated the employee’s PPI at 2%. The PPI rating was then paid out in biweekly payments through January 24, 2008. The employee received PPI payments in the total amount of $3,540.
 
On November 7, 2007 a compensation rate increase was made pursuant to a partial Compromise and Release agreement executed by the parties, which raised her weekly rate to $209.35 per week. On January 21, 2008 the employee began receiving Section .041(k) benefits at a rate of $183.32 per week. Her TTD and PPI benefits were controverted on May 12, 2008, based on medical opinions dated September 24, 2007 and October 10, 2007.

MEDICAL BACKGROUND

On December 14, 2006, a day after her work injury, the employee saw Beverly Parrott, PA-C. The employee indicated that about 10 years earlier she injured her shoulder while carrying laundry but that these symptoms resolved without difficulty. The employee saw Richard Cobden, M.D., on January 11, 2007 for pain in her left shoulder. A magnetic resonance imaging (MRI) on December 28, 2006 indicated she tore her supraspinatus and infraspinatus tendon and that she had acromioclavicular degeneration.
On January 23, 2007 the employee had surgery on her left shoulder. Dr. Cobden indicated she had an extensive tear of the infraspinatus/supraspinatus interval with thinning of the capsule and cuff. He also reported the employee had impingement and acromioclavicular degenerative joint disease of the left shoulder. He performed an acromioplasty, resectioned the distal clavicle, and repaired the tear in her rotator cuff. She was discharged on January 25, 2007.
Dr. Cobden stated in his March 19, 2007 progress note that the employee "has had a real problem trying to drive. She cannot lift her arm enough to work the steering wheel. She is trying to go back to work but cannot get there because of no way to drive into work and no other means of transportation." He told her "if she could have arrangements to get into work, she could work in a sedentary position."
An employer sponsored independent medical evaluation (EME)
 was conducted by Loren Jensen, M.D., on April 25, 2007. In his associated report, Dr. Jensen said his diagnosis was: 1) longstanding left periscapular musculoskeletal pain; 2) acute shoulder injury at the workplace dated December 13, 2006; and 3) rule out left carpal tunnel syndrome. Dr. Jensen noted that his first diagnosis represented a preexisting condition that was temporarily aggravated and his second diagnosis is a permanent aggravation. He said the temporary aggravation was resolved by the time of the EME. Dr. Jensen noted that the medical treatment was reasonable. He also noted his belief that the employee’s subjective complaints outweighed the clinical objective findings.
An MRI was taken on May 17, 2007. The reported impressions were: 1) no recurrent full thickness or high-grade partial thickness rotator cuff tear in patient status post rotator cuff repair; and 2) mild bicipital tendinosis.
In his August 15, 2007 report, at page 2, Dr. Cobden noted his belief the employee “should be sent to rehabilitation at this point and her case closed, in compromise. I do not believe she is going to return to driving a bus, particularly in light of the way she injured her shoulder in the first place.” On September 24, 2007 Dr. Cobden assigned a 2% whole person impairment rating.
Another EME was conducted by Keith Holley, M.D., on October 5, 2007. In his associated report, Dr. Holley stated his diagnoses were: 1) left shoulder impingement syndrome and a partial thickness rotator cuff tear, related to the industrial injury of December 13, 2006 on a more probable than not basis; 2) left shoulder acromioclavicular joint arthrosis, pre-existing and not related to the industrial injury; 3) bilateral carpal tunnel syndrome, clinically mild, with history of right carpal tunnel release, not related to work injury; and 4) chronic posterior shoulder and neck myofascial pain, pre-existing and not related to the industrial injury of December 13, 2006.

Dr. Holley noted the causes of the employee’s shoulder condition were the pulling mechanism at work on December 13, 2006 and pre-existing hypertrophic degenerative change of the acromioclavicular joint, combined with a type II acromion that predisposed her to impingement on the rotator cuff. He allocated each of these conditions a 50% reason for the need for treatment.
Dr. Holley stated at page 11 of his report, "I do find Ms. Markey's left shoulder condition i.e. rotator cuff tear and the need for surgery thereafter, was substantially caused by the work injury of December 13, 2006, in accordance with the definition under Alaska law." Dr. Holley concluded the employee’s work injury caused a permanent aggravation of the pre-existing condition. He said the condition that was aggravated was the impingement syndrome and rotator cuff pathology of the left shoulder. He said the aggravation was the substantial factor in her need for treatment but that the aggravation resolved and she returned to baseline by the end of June 2007 when she concluded physical therapy. He said this was the date for assigning her medical stability.
Accordingly, Dr. Holley declared the employee’s condition medically stable, and assigned her a 15% PPI rating of the left upper extremity, which equates to a 9% whole person impairment rating. He concluded she was able to return to work as a bus driver and did not need to be limited to sedentary work. He also noted at page 15 his belief that her subjective complaints are “somewhat out of proportion and outweigh clinical objective findings.”

A second independent medical evaluation (SIME) was performed by Thomas Gritzka, M.D., on January 23, 2008. In his associated report, Dr. Gritzka said his diagnosis was: 1) status post left rotator cuff repair for infraspinatus/supraspinatus tear and thinning of capsule; status post left acromioplasty for left shoulder impingement syndrome; status post left distal clavicular resection; 2) left carpal tunnel syndrome mild, currently asymptomatic; and 3) right low back, flank, and posterior right lower extremity pain.
Dr. Grizka concluded the medical cause of the employee’s left shoulder pain was, more probably than not, the reported incident of December 13, 2006 in the setting of an antecedent left rotator cuff tendinopathy and impingement. He noted that the aggravation, combined with the pre-existing condition, did produce a temporary change in the employee's probably pre-existent left shoulder rotator cuff tendinopathy.
Dr. Gritzka noted the employee may need additional treatment, depending on the results of x-rays which were taken by Dr. Cobden but which he had not seen. He noted he did not have copies of the x-rays and that his opinion was subject to change after reviewing the x-rays. Dr. Gritzka concluded the employee’s medical condition was not yet medically stable and needed further evaluation.
In his deposition, taken on June 6, 2008, Dr. Cobden testified the employee was medically stable by April 25, 2007 when she saw Dr. Jensen. He believed the employee's indications she could not drive to work were subjective and that, in his opinion, she had the physical capacities to drive by April 9, 2007. He said that even by March 20, 2007, the average patient would have been able to drive, and he allows his patients to drive when they can. He testified his June 4, 2007 statement, that she could not drive herself, was done at the employee's request and did not represent his objective findings on examination which indicated an ability to drive. 

Based upon his review of the actual x-rays, Dr. Cobden testified he did not agree with Dr. Gritzka’s statement that the employee needed further work-up or treatment. He believed the employee remained medically stable and was released from care unless the bone spur, that he said was developing, became symptomatic. As to his 2% rating, Dr. Cobden testified his rating of 2% was consistent with her measurements when he gave the rating. He thought her range of motion might have deteriorated which would account for Dr. Holley's rating. He testified he would defer his opinion to that of Dr. Holley and accept the 9% rating as correct.

In summary, the employee argues she needs further medical evaluation and her condition is not medically stable. She also asserts she is entitled to TTD for the period of March 14, 2007 to June 30, 2007 because she could not drive her F-10 pick-up to work with its limited power steering. Therefore, she asserts, she was justified in not accepting the offer of modified work. Additionally, the employee asserts she is entitled to 9% PPI, based on Dr. Holley's report, as supported by Dr. Cobden’s testimony.

The employer asserts, as a matter of law, the employee is not entitled to TTD, as the employer is not responsible for an individual's travel to work; the employee is responsible for getting to work on her own. Further, based upon the medical opinion of Dr. Cobden, the employer contends the employee is medically stable and not in need of further evaluation, and has been stable since April 25, 2007. The employer asserts it properly paid PPI based upon the 2% rating of Dr. Cobden, contending the rating should be fixed at medical stability, and not subject to later modification. The employer believes that it has a credit for an overpayment of TTD, in the event any further TTD or PPI is ordered to be paid. 
FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Presumption of Compensability
The Alaska Supreme Court has long recognized that employment which causes injury or which sufficiently aggravates, accelerates, or combines with a pre-existing condition to cause disability entitles an employee to compensation and benefits.  Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Liability may be imposed on an employer, however, only if the employment injury aggravated, accelerated, or combined with the pre-existing condition and was a "substantial factor" contributing to the ultimate disability.  United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).

AS 23.30.120(a) provides, in part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."  Continuing disability and need for medical benefits must also be presumed.  Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991); Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).

"Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the presumption of compensability attaches the burden of production shifts to the employer. Id. at 869.

To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'" Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 209, 210).  In DeYonge v. NANA/Marriott, 1 P.3d 90 (Alaska 2000), the Court explained that the employer must produce substantial evidence that either (1) non-work-related events alone caused the employee’s worsened condition, or (2) there was no possibility that the employee’s work caused the aggravation. “For the purposes of overcoming the presumption of compensability medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's injury or disability, without ruling out work related causes." Tolbert v. Alascom, Inc., 973 P.2d 603 (Alaska 1999). 

The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.

If the employer produces substantial evidence that the disability was not work-related, the presumption drops out, and the employee must prove all the elements of her claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

In this case, the employer does not dispute that the employee was injured at work. It only contends the employee has reached medical stability, such as to no longer be eligible for TTD benefits. Additionally, the employer suggests the employee took herself out of the workforce by not reporting to work, such as to be rendered ineligible for TTD benefits. 

II.  Temporary Total Disability. 
AS 23.30.185 reads as follows:
In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability. Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.
AS 23.30.395(27) defines “medical stability as follows:

"medical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence;

AS 23.30.395(16) defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of his injury in the same or any other employment."

In Vetter v. Alaska Workmen's Compensation Bd. 524 P.2d 264, (Alaska 1974), the Alaska Supreme Court heard a case in which the Board had found the claimant to have been unemployed not because of injury but because of her personal choices. The Court stated at 267:
The Board in the instant case determined that Grace Vetter was no longer employed, not because of any injury but because of her own personal desires, and found no actual impairment of her earning capacity. If this determination is supported by substantial evidence, the claim for compensation was correctly denied. 

Nevertheless, the Court overturned the Board's decision after the Court found that Vetter was willing, but unable, to work, due to her work-related medical condition. Id., at 267, 268. 

Based on our review of the record in this case, we find the undisputed evidence supports the conclusion the employee was injured at work and, thus, is entitled to the presumption of entitlement to continuing TTD benefits. To overcome the presumption, the employer presented testimony and evidence that the employee had reached medical stability. Additionally, the employer demonstrated the employee was offered light duty work, but she failed to come to work. We find this is substantial evidence to overcome the presumption and, accordingly, the employee must prove her claim by a preponderance of the evidence.
At hearing, the employee testified that when she tried to return to work, she found she was unable to drive. She said her boyfriend, mother and co-workers were unwilling to drive her to work. She asked the employer to provide transportation, as it sometimes did for other handicapped employees, but the employer declined. Instead, she was required to drive herself, despite her inability to lift her one arm. The employer did not dispute that it declined to give the employee rides to work. Nevertheless, based on our review of the record and testimony, we find it is not credible that the employee was unable to drive with one hand. AS 23.30.135. 

Moreover, we find the employee’s condition is medically stable according to her treating physician, Dr. Cobden, and the EME physician, Dr. Holley. During his deposition, Dr. Cobden stated that he believed that she was medically stable as early as April 25, 2007. Additionally, we note that Dr. Cobden declared on June 28, 2007 that the employee would be medically stable in a month. When he saw her on August 15, 2007 he stated "She should be sent to rehabilitation at this point and her case closed, by compromise...." He rated her at the next visit on September 24, 2007. Similarly, when he examined her on October 5, 2007, Dr. Holley found the employee medically stable as of the conclusion of her physical therapy at the end of June 2007.
The only physician who raised a question of whether the employee had become medically stable was Dr. Gritzka. He stated he was concerned there might be further need for debridement and treatment, but he could not tell this because he did not have the x-rays that Dr. Cobden had taken. When asked about Dr. Gritzka's report at the deposition, Dr. Cobden said he thought Dr. Gritzka was being overly cautious in his report and that the employee was in fact medically stable and did not need further treatment based upon the actual x-rays. 
Based on our review of the record, we find there is no credible evidence that the employee is not medically stable. Accordingly, we conclude she cannot prove her claim that she is not medically stable by a preponderance of the evidence. 
Consequently, we must next address the question of when medical stability occurred. The employee has been declared medically stable by both her treating physician, Dr. Cobden, and the EME physician, Dr. Holley. The dates of medical stability range from April 25, 2007 (Cobden deposition) to the end of June 2007 (Dr. Holley opinion, and Dr. Jensen's predicted date of stability) or the end of July 2007 (Dr. Cobden's medical report). At his deposition, Dr. Cobden testified that the employee's date of medical stability is April 25, 2007. 
The employer argues that, as her treating physician, Dr. Cobden had the greatest amount of time to evaluate the employee's condition and was able to see the progression of her treatment; the Board should accept the date of medical stability of April 25, 2007 as determined by Dr. Cobden. Nevertheless, given Dr. Cobden’s testimony that he would defer to Dr. Holley’s judgment as to permanent impairment, we will accept Dr. Holley's date of June 30, 2007, when she had completed physical therapy, as the date of medical stability. Additionally, we will adopt Dr. Holley’s 9% rating as the correct permanent partial impairment rating.

Based on our review of the record, we find the employer paid the employee TTD from January 11, 2007 to March 14, 2007, and also from July 1, 2007 to September 23, 2007. Based on our conclusion the employee’s condition was medically stable as of June 30, 2007, we find that any payment of TTD after June 30, 2007 is an overpayment, and the employer is due an associated overpayment credit.
Concerning the employee’s claim she is entitled to TTD benefits from March 15, 2007 through June 30, 2007, we find it is undisputed the employee was offered light duty office work during this time period, which she declined to accept, asserting she could not drive herself to work. The employer argues that, because modified light duty work was made available and the employee refused the work, TTD benefits were properly controverted for this time period.
Based on our review of the record, we find that as of March 20, 2007 the employee was cleared for light duty office work by Dr. Cobden. Dr. Cobden testified that if his patients subjectively feel they cannot engage in an activity he recommends to them that they refrain from the activity. In this case, he wrote a note in June of 2007 to this effect, stating that the employee should not drive, but this was done only after the employee requested he do so. He testified that the average person, as of March (three months post surgery) should have no difficulty driving and would be able to lift his or her arm into position to manage a steering wheel. He stated that even if the shoulder was not 100% recovered, with the use of both hands, driving would be safe. Dr. Cobden noted that by April 9, 2007 the employee had the range of motion needed to drive and should have been able to drive.  In Dr. Cobden's deposition the employee asked if she would have the strength to close the door of the car and he said yes, because she had the necessary grip strength and the range of motion. He also told her in answer to her question about the strength to drive, that with the use of both hands she could safely drive. 
Based on our review of the record, we find the employee was offered reasonable modified light duty work, which was approved by her treating physician, but she rejected that work. Accordingly, we find she is not entitled to TTD benefits during the period of time that light duty work was available to her. Consequently, we will deny the employee's claim to additional TTD benefits for the time period of March 15, 2007 through June 30, 2007, because modified work was available, which we find the employee unreasonably rejected. 
As indicated, the employee argues she is entitled to additional PPI benefits, based on the rating of Dr. Holley, as opposed to the rating of her treating physician, Dr. Cobden. Accordingly, given our decision to adopt Dr. Holley’s 9% rating as the employee’s correct PPI rating, we find the employee is due payment of additional PPI benefits. Finally, based on our finding the employer has overpaid TTD benefits, we also find the employer is due an offset on the unpaid PPI benefit, against TTD benefits which were overpaid. 

ORDER
1. The employee’s claim for TTD benefits associated with her left shoulder condition is denied and dismissed.

2. The employer shall pay the employee an increase in PPI benefits, based on a 9% PPI rating. The employer may offset PPI payment with any overpayments of TTD. We reserve jurisdiction to resolve computation disputes.

Dated at Fairbanks, Alaska this 4th day of November, 2008.






ALASKA WORKERS' COMPENSATION BOARD







/s/ Fred Brown                       






Fred Brown, Designated Chairman







/s/ Jeff Pruss                            






Jeff Pruss, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of LUCY A. MARKEY employee / applicant; v. LAIDLAW TRANSIT, employer; NEW HAMPSHIRE INSURANCE COMPANY, insurer  / defendants; Case No. 200619486; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on November 4, 2008.







Laurel Andrews, Admin. Clerk III
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� The employer asserted at hearing the employee was erroneously overpaid $264.02 in TTD benefits.


� AS 23.30.095(k).
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