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On October 14, 2008, the Alaska Workers’ Compensation Board (“Board”) heard the employer’s petition for an order allowing it to take a social security offset pursuant to AS 23.30.225(b), from the permanent total disability payments (“PTD”) it pays to the employee under AS 23.30.180.  Attorney Michelle Meshke represented the employer and insurer (“employer”).  Employee Tim C. Burch appeared telephonically.  The record was held open at the conclusion of the hearing to allow the employer to provide a more comprehensible computation of the offset sought.  The employer’s computation was received on October 16, 2008.  The record closed when the Board next met on October 21, 2008. 

	
	
	



ISSUES

1.
Pursuant to the provisions of AS 23.30.225(b) and AAC 45.225(b), is the employer entitled to take a social security offset from the permanent total disability benefits it pays employee under AS 23.30.180? 


CASE HISTORY AND SUMMARY OF THE EVIDENCE

I.  Onset of Industrial Injury and Medical Treatment.

The following recitation of facts is limited to those necessary to decide the issue before us.  The employee injured his neck and back in the course and scope of his employment on April 20, 1995, while thawing pipes in an ice house in Kodiak, Alaska.
  He was seen for outpatient emergency treatment at Kodiak Island Hospital on the day of injury, complaining of neck and low back pain. He was diagnosed with “neck muscle strain,” released with prescriptions for Tylox and Flexeril, advised to use ice, and to return for follow-up diagnostics.
  Mr. Burch returned to work the following day.  On May 3, 2005, x-ray examination revealed “L3 spondyloloysis with a first degree anterior spondylolisthesis of L3 and L4.”
  Physical therapy was prescribed.
   He continued to seek medical care for unrelenting pain while continuing to work for the employer, with accommodations.

On August 30, 1995, MRI examination revealed “Bilateral pars defects at L3 with grade I anterolisthesis of L3 and L4, and circumferential intervertebral disc bulge at …L3-4.”  It was noted that this “causes bilateral intervertebral foraminal narrowing which is more prominent on the right.”
  The employee received epidural steroid injection at the L4-5 interspace,
 and was prescribed pain medications by Dr. Robert Swift.
  Spinal steroidal injections were repeated in September and December, 1995, and in January, April, May, June and August, 2006, with only limited short term pain relief.
  Pain medicines were repeatedly dispensed.
  A follow-up MRI on 

September 11, 1996, revealed “scar-like density running longitudinally in the spinal canal along the left side…profoundly decreased signal suggestive of either calcification or marked hemosiderin staining.  The dura along the anterior thecal sac is rather markedly hypointensive over multiple images.  There is no specific disk herniation …nor any critical spinal canal stenosis or neural foraminal stenosis…”  It was noted:  “Curious intrathecal scal-like changes involving the nerve roots, it appears, on the left at L3-4 and L4 level.”
  Mr. Burch was referred for neurosurgical consultation.  Dr. Timothy Cohen’s review of the recent MRI revealed “cystic abnormalities with an apparent arachnoiditis/scarring with posteriorly displaced nerve roots clumped together.”
  Myelogram and CT scan on October 9, 1996 revealed “Lobular, irregular thecal sac with clumping of the nerve roots, strongly suspicious for severe arachnoiditis…” and “Abnormal clumping of the nerve roots consistent with severe arachnoiditis. Bilateral spondylolysis at L3 with retrolisthesis of L4…No definite disc protrusion or compressive abnormality…”
  Dr. Cohen diagnosed arachnoiditis on October 10, 1996,
 indicating the injury was not surgically amenable.  He referred the employee for pain management.

Mr. Burch continued to see Dr. Swift for pain management from November 6, 1996 through June, 1997.  One more epidural injection was performed.  Stronger pain relief was prescribed.  One chart note indicates “pain moderately controlled” with Oxycontin.
  On June 16, the employee reported to Dr. Swift “pain…is worse than it has ever been.”
  On June 30, 1997, when Mr. Burch reported  he could not work without severe exacerbation of pain, Dr. Swift’s chart notes reflect: “this man should probably be declared totally disabled.”
  On August 12, 1997, Dr. Swift noted the employee reporting he could “no longer do a days (sic) work due to his pain,” and concluded “I would consider him totally disabled.”
  

Mr. Burch moved to Arizona sometime after July 6, 1998,
 and resumed medical care in Arizona at least as early as August 4, 1998.
  He continues to be followed for pain management at Valley Pain Treatment Center in Phoenix, Arizona.
   

II.  Workers’ Compensation  Benefits Paid.

The employee resigned from his employment on August 12, 1997, citing an inability to work due to increasing pain.
  Dr. Swift stated his opinion that the employee’s arachnoiditis developed as a result of the workplace injury.
  The employer accepted the compensability of the claim and paid temporary total disability (“TTD”) benefits to the employee from August 12, 1997 through October 21, 1997.
  

An employer’s independent medical evaluation (“EME”) was conducted by Dr. Eric Carlsen on October 22, 1997.  Dr. Carlsen concluded, inter alia, that Mr. Burch’s April 20, 1995 workplace injury was a substantial factor
 in the development of his arachnoiditis, he suffered a 5% whole-person permanent partial impairment, was medically stable, and could be released “for light-duty …, provided an occupation could be found that would enable him to change positions frequently.”
  The employer paid Permanent Partial Impairment (“PPI”) benefits from October 22, 1997 through January 11, 1998.
 

The employee was found eligible and elected to receive reemployment benefits.
  From January 12, 1998 through November 6, 2003 the employer paid reemployment benefits to the employee under AS 23.30.041(k).
  Since November 7, 2003, the employer has been paying the employee PTD under AS 23.30.180.
 

A repeat EME in 2005 confirmed the earlier EME, concluding  the employee’s April 20, 1995 work injury at Alaska Fresh Seafoods was a substantial factor in his development of a debilitating arachnoiditis.
 

III.  Social Security Disability Benefits.

The employee applied for and was found eligible to receive Social Security disability benefits (“SSDB”) beginning February 1, 1998.
  His initial entitlement was set at $1,396.00 per month, payable one month in arrears, with his first check scheduled to arrive the second Wednesday of March, 1998, and the second Wednesday of each month thereafter.
  

The Social Security Administration (“SSA”) Notice of Award does not list the disability for which SSDB were awarded, but other SSA documentation identifies the disabling condition under consideration and for which SSDB were ultimately awarded is arachnoiditis,
 the same disability and date of onset for which employee is receiving workers’ compensation disability benefits.
  The SSA Medical Consultant noted:  “Client has well documented arachnoiditis.  His pain complaints are consistent with his documentation.  This disorder is frequently associated with intractable pain.”
  A February 12, 1998 SSA note states:  “Records do indicate his pain increase making even sedentary work impossible beginning 8/12/97.”

The SSA’s Notice of Award informed the employee:  “Your present workers’ compensation  payments  of $1,870.60  do not affect your Social Security benefits,”
 suggesting no offset was being taken by the SSA for the employee’s receipt of workers’ compensation benefits at that time.  However, it is evident from the record that on some unspecified date the SSA began taking an offset from the employee’s SSDB for workers’ compensation benefits he was receiving.
  One document suggests the offset may not have been taken until July 2003.
  The amount of the offset taken by SSA is also unknown.

SSA records reflect frequent adjustments made to employee’s SSDB after the initial monthly benefit was set at $1,396.00.  The records provided do not indicate the purpose of every adjustment.  On August 14, 1998, the employee filed an Application for Child’s Insurance Benefits.
  Mr. Burch testified that dependent benefits were provided for only one child, his son Joseph L. Burch.  The records show dependent benefits were received during 2002.
  They also reflect the employee’s belief that dependent benefits ended when his son reached age 18.
  This belief is supported by the SSA records which reflect a reduction in benefits in February, 2004 “[b]ecause we stopped paying another person on this record.”
  However, the employer has also presented conflicting evidence it  suggests reflects receipt of dependent benefits until Joseph reached age 19.
  No evidence has been produced to demonstrate the date dependent benefits began, the amount of the initial dependent benefit, whether or when the SSA may have  taken a workers’ compensation offset from the dependent benefits, or the amount of any offset taken.  

The SSA records, condensed below, indicate the months in which adjustments to the employee’s SSDB were effective, and the monthly benefit amount from one adjustment to the next.  To the extent the SSA records reflect it, the purpose for the adjustment is described in the footnote:  

February 1998

$1396.00


July 2003

$1511.70

December 1998
$1414.00


December 2003
$1543.60

December 1999
$1448.00

January 2004

$1593.60

January 2000

$1448.00


February 2004

$1323.20

December 2000
$1499.00


December 2004
$1366.20

July 2001

$1500.00

December 2005
$1433.30

December 2001
$1539.00

December 2006
$1489.50

December 2002
$1560.00

The employer seeks a weekly offset of $202.53 from its PTD payments to the employee, based upon the following calculation:


A.
Gross Weekly Earnings (GWE)


=
$   869.00


B.
Weekly Compensation Rate (WC)


=
$   575.58


C.
Monthly SSA Disability  Benefit


=
$1,396.00


D.
Weekly SSA Disability Benefit


=
$   322.15




[$1,396.00 x 12 divided by 52]


E.
Combined SSA and WC [B + D]


=
$   897.73


F.
Maximum Combined Weekly Benefit


=
$   695.20




[$869.00 x 80%]


G.
Weekly Offset [E – F]




=
$   202.53


H.
Weekly Comp Rate with Offset [B - G]

=
$   373.05


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Social Security Disability Benefit Offset in Alaska. 

The employer seeks to reduce its payment of disability benefits to the employee by offsetting from its PTD payments a portion of the disability benefits he receives from the SSA. 

By both federal and state statute, an injured employee's disability entitlements from all sources cannot exceed 80 percent of his pre-injury earnings.  If the combined amount of an employee's entitlements exceeds 80 percent of his pre-injury earnings, the SSA is entitled to take an offset for workers’ compensation benefits payable.
 The employer asserts that from some unknown date forward the SSA has been taking an offset from the SSDB it pays employee, and the employer wishes to take the offset in accordance with AS 23.30.225(b). 


In our decision and order in Baker v. Alaska Industrial Coating,
 we discussed the relation between the federal and Alaska offset statutes in light of Alaska case law:

The only instance the SSA is prohibited from taking an offset is when an employer seeks an offset under a law or plan which was effective February 18, 1981, as provided at 42 U.S.C. §424a(d), which provides:

The reduction of benefits required by this section shall not be made if the law or plan described in subsection (a)(2) of this section under which a periodic benefit is payable provides for the reduction thereof when anyone is entitled to benefits under this subchapter on the basis of the wages and self-employment income of an individual entitled to benefits under section 423 of this title, and such law or plan so provided on February 18, 1981. (Emphasis added).

The corresponding Alaska statute, AS 23.30.225(b), provides:

When it is determined that, in accordance with 42 U.S.C. 401 et seq., periodic disability benefits are payable to an employee or his dependents for an injury for which a claim has been filed under this chapter, weekly disability benefits payable under this chapter shall be offset by an amount by which the sum of (1) weekly benefits to which the employee is entitled under 42 U.S. C. 401 et seq., and (2) weekly disability benefits to which the employee would otherwise be entitled under this chapter, exceeds 80 per cent of the employee's average weekly wage at the time of injury. 

The history of the movement in a number of states to grant on offset to workers' compensation insurers for the receipt of SSA benefits by injured workers, and the reaction of the U.S. Congress to the cost-shifting, is detailed Professor Larson in Larson's Workers' Compensation Law.
 Unfortunately, the federal and Alaska statutes do not mesh. As noted in our decision and order in Dunaway v. Silver Bay Logging,
 a memo from the  Regional Attorney for the U.S. Department of  Health, Education and Welfare, dated August 9, 1977, analyzing AS 23.30.225(b), which was enacted that year, found that it did not comply with the criteria of 42 U.S.C. 401, et seq. (i.e. 42 U.S.C. §424a(d)), which authorizes the SSA to reduce its offset for workers' compensation benefits when a state has authorized an insurer to do the same for SSA benefits. Consequently, the SSA does not consider AS 23.30.145(b) as legally sufficient to trigger the “reverse offset” provision of the Social Security Act, and to prevent injured employees from having both the SSA and insurer taking duplicate offsets simultaneously.
 To cushion the impact of this, internal SSA Policy Memoranda, dated April 9, 1979 and April 18, 1979, direct the SSA to administratively reduce its offset to compensate disabled SSA recipients when an Alaskan employer reduced the recipient's workers' compensation benefits for receipt of SSA payments. The SSA reduction would be based on the change in the actual workers'  compensation  benefits  received,  rather  than on the offset provisions of 42 U.S.C. §424a(d). This administrative action was to keep the recipient's combined benefits at the level of 80 percent of his or her “average current earnings” (April 9, 1979 memo) and to offer “some relief to persons subject to a dual offset” (April 18, 1979 memo).
 The SSA procedural manual at POMS Section DI 52001.080.A specifically identifies the “Approved Reverse Offset Plans” for states which had offset reduction statutes complying with 42 U.S.C. §424a(d) and in effect before March 1, 1998, for which SSA will forego its offset. POMS Section DI 52001.080.A.3 lists 18 states, Puerto Rico, and Railroad Disability Pensions
 as having approved reverse offset plans. Alaska is not listed as having an “approved reverse offset plan” in its statutes.

Although the specific offset-coordination provision of 42 U.S.C. §424a(d) does not govern the SSA in its cases involving Alaska workers' compensation benefits, the 1979 SSA memos direct that agency to administratively interpret the federal law in a way that attempts to protect disabled recipients from the double offsets apparently taken by the SSA and Alaskan insurers between 1977 and 1979. Despite the inconsistencies in the federal and state statutes, the SSA attempted to interpret its law and guide its actions in a way that voluntarily sought to cooperate with the State of Alaska and protect the joint beneficiaries of the two programs.

The Alaska Supreme Court determined in Underwater Construction, Inc. v. Shirley,
 that AS 23.30.225(b) and 42 U.S.C. §424 are not in pari materia, and are not to be construed together. In practice, our court's interpretation is bolstered by the SSA determination that the provisions of our statute at AS 23.30.225(b) do not meet the criteria for the SSA to cease an offset in order to coordinate a disabled recipient's benefits under 42 U.S.C. § 424(d) (i.e., it is not possible to read the two statutes as a harmonious whole, in any event). Under AS 23.30.225(b) and the court's ruling in Shirley, we have concluded in past decisions that the employer is entitled to an offset for SSA benefits, whether or not AS 23.30.225(b) is legally sufficient to meet the offset criteria of 42 U.S.C. §424a(d).

Nevertheless, the Alaska Supreme Court also recognizes the legal principal of comity, recognizing the fundamental responsibility to promote the interest of justice by recognizing and coordinating with independent jurisdictions.
 The court explicitly ruled in Green v. Kake Tribal Corp., that an injured employee is “not to bear the burden” of the “imperfect fit” between the federal and state statutes and benefit schemes.
 The Court held the coordination of the offsets between the employer and the SSA should not leave the injured employee with less than the benefits due to him under AS 23.30.225(b).
 In light of the Court's specific ruling, we  again conclude  an  additional offset to allow the employer  to recoup  for  offsets  taken by the SSA would be permissible  only when the employee receives the  full  amount of combined workers' compensation and SSA benefits due under AS 23.30.225(b). In keeping with the Court's instructions in Green v. Kake Tribal Corp., we require the coordination of the offset of SSA and workers' compensation benefits, and will not order a reduction of workers' compensation benefits at the same time the SSA is taking a reduction.

Thus, in spite of our statute’s failure to comply with 42 U.S.C. §424a(d), we will examine the employer’s request for an offset in light of the current federal policy recognizing an Alaskan employer’s entitlement to a reverse offset.  In so doing, we must ensure the injured employee will not bear the burden of the “imperfect fit” between the federal and state offset statutes.

II.   Prerequisites to Obtaining a Social Security Offset
Under  8 AAC 45.225(b), the employer is required to secure an order from the Board before it is entitled to offset its compensation liability against the employee's SSDB entitlement. Our regulation carefully delineates the procedure the employer must follow before its petition for a social security offset will be considered by the Board.  The regulation provides in relevant part:

8 AAC 45.225(b) An employer may reduce an employee's weekly compensation under AS 23.30.225(b) by 

(1)  getting a copy of the Social Security Administration's award showing the

   (A) employee is being paid disability benefits;
               (B) disability for which the benefits are paid;
               (C) amount, month and year of the employee's initial entitlement;  and   
               (D) amount, month and year of each dependent's initial entitlement;
(2) computing the reduction using the employee or beneficiary's initial   entitlement,  excluding any cost-of-living adjustments;
(3) completing, filing with the board, and serving upon the employee a petition  requesting a board determination that the Social Security Administration is paying benefits as a result of the on-the-job injury; the petition must show how the reduction will be computed and be filed together with a copy of the Social Security Administration's award letter;

(4) filing an affidavit of readiness for hearing in accordance with

 8 AAC 45.070(b); and

(5) after a hearing and an order by the board granting the reduction, completing a  Compensation Report form showing the reduction, filing a copy with the board, and serving it upon the employee.


We find the employer has provided a copy of the SSA Notice of Award showing the employee’s initial entitlement to SSDB beginning February 1, 1998, in the amount of $1,396.00 per month.  Although the award letter itself does not set out the disability for which SSDB is  paid, we find from our review of the extensive medical records, as well as the SSA documents submitted, that the disability for which the employee receives social security disability is arachnoiditis, the same disability for which he is receiving PTD benefits from the employer.  We further find the employer has established the amount, month and year of the employee’s initial entitlement as $1,396.00, effective February 1, 1998.   

Although we know neither the date the employee began receiving dependent benefits, nor the amount of the dependent’s initial entitlement, we do know the employee did not apply for dependent benefits until at least August, 1998.  Accordingly, we find that dependent benefits were not received for February, 1998, the month of employee’s initial entitlement.  Because we have long utilized an employee’s initial social security award, excluding cost of living adjustments, to determine the appropriate offset,
 and since neither the employee’s initial SSDB award nor his current SSDB include a dependent benefit, we conclude we may consider the employer’s petition for a prospective social security offset without the employer having provided us with the “amount, month, and year of each dependent’s initial entitlement,” which is otherwise required by 8 AAC 45.225(a)(1)(C).

III. Calculating the Social Security Offset

Alaska’s social security offset provision, AS 23.30.225(b), provides:


***

When it is determined that, in accordance with 42 U.S.C. 401 et seq., periodic disability benefits are payable to an employee or his dependents for an injury for which a claim has been filed under this chapter, weekly disability benefits payable under this chapter shall be offset by an amount by which the sum of (1) weekly benefits to which the employee is entitled under 42 U.S.C. 401 et seq., and (2) weekly disability benefits to which the employee would otherwise be entitled under this chapter, exceeds 80 per cent of the employee's average weekly wage at the time of injury. 

AS 23.30.225(b) became effective on August 31, 1977.  The Alaska statute was enacted pursuant to a then “recent change in the Social Security Act allowing state workers’ compensation laws to permit a reduction in workers’ compensation  benefits  to the 80%  level.”
    In Stanley v. Wright-Harbor,  we  established guidelines for calculating the social security offset under §225(b).  We have consistently followed the practice of the SSA, holding the offset will be based upon the employee’s initial social security benefit, with cost-of-living adjustments exempt from the 80% maximum.
  In addition, § 225(b)(2) requires the offset be based upon the “weekly benefit to which the employee would…be entitled under [the] chapter.”  Thus, in order for us to calculate the offset 

under  § 225(b), we must determine (1) the initial weekly social security disability benefit to which the employee was entitled under the SSA, and (2) the weekly disability benefit to which he is entitled under the Alaska Workers’ Compensation Act (“Act”), both figures excluding cost of living adjustments.  The sum of those two figures may not exceed  80% of the employee’s average weekly wage at the time of injury, excluding cost of living adjustments.  

We find the employee’s initial SSDB was $1,396.00 per month, which equates to  $322.15 per week for purposes of Step 1 in our analysis.
  The employee is currently receiving permanent total disability benefits under AS 23.30.180.  We find he has been receiving PTD since his initial weekly PTD benefit, excluding cost of living adjustments, was set on November 18, 2003, at $521.47 per week.
  We find this is the figure we must use in Step 2 of our offset calculation.  We conclude the employer has established its entitlement to a prospective Social Security offset in accordance with AS 23.30.225(b).  
Based upon the records provided, we conclude the employer’s prospective social security offset must be calculated as follows:



A.
Gross Weekly Earnings



=
$   869.00


B.
Weekly Compensation (WC)-PTD


=
$   521.47


C.
Monthly SSA Disability  Benefit


=
$1,396.00


D.
Weekly SSA Disability Benefit


=
$   322.15



[$1396.00 x 12 divided by 52] 


E.
Combined SSA and WC-PTD [B + D]

=
$   843.62


F.
Maximum Combined Weekly Benefit
,

=
$   695.20



excluding cost of living allowances [A x 80%] 


G.
Weekly Offset [E – F]




=
$   148.42

Accordingly, we further conclude that under AS 23.30.225(b), the employer is entitled to a social security offset of $148.42 from its weekly payment of PTD payments to the employee.
   We decline to set the weekly PTD after offset at a specific dollar figure, as this may be subject to change due to cost of living or other adjustments.  We conclude the employer is entitled to take the offset from the date it filed its petition on February 14, 2008.
   However, to ensure the employee does not bear the burden of the “imperfect fit” between the state Act and the Social Security Act, we conclude the employer may not begin to take the offset until the SSA ceases taking the offset.  At that time, upon a petition supported by substantial evidence, we will address the employer’s request for an order under AS 23.30.155(j), permitting it to withhold a portion of its monthly PTD payments in order to recoup any overpayment which may arise by our award of the offset to the employer beginning February 14, 2008.

IV.  Entitlement to and Recoupment of Benefits before February 14, 2008.

The employer’s original petition sought an order awarding it a social security offset retroactive to February, 1998.  It further sought an order under AS 23.30.155(j) allowing it to withhold an additional 20% from prospective PTD payments to recoup the overpayment of benefits a retroactive offset award might create.
   During the hearing, however, the employer withdrew its petition for a 20% overpayment withholding order, acknowledging it does not know the date upon which the SSA began taking an offset, the amount of any offset if taken, how the SSA determines its offset, or whether there has been any overpayment at all.  The employer also acknowledged that under Board precedent, a §225(b) offset is not permitted against permanent partial impairment benefits paid under AS 23.30.190 or reemployment benefits paid under AS 23.30.041(k).  Since the employer paid PPI through January 11, 1998, prior to the employee’s award of SSDB, and paid .041(k) benefits until November 18, 2003, the employer revised its request from the original petition and now asks the Board for an order permitting it, rather than the SSA, to take the offset beginning November 18, 2003.  

The Board expressed its concern at the hearing with the employer’s 10 year delay in seeking a social security offset.  The employer acknowledged it has had a social security records release from   the  employee  since  1998.
   The   employee  signed  another  “Consent  for  Release  of 

Information from the SSA” at the employer’s request on December 17, 2003,
 and appears from the record to have cooperated with the employer to release information.
  The Board is also concerned that at the hearing the employee, while appearing telephonically as a result of a telephone call the day before from a Board prehearing officer, seemed not to know the purpose for the hearing, and claimed not to have received the employer’s hearing brief.  We note from the medical records the employee has developed a dependency on the pain medications prescribed for his debilitating pain.
  He requested, and for both the employer’s and employee’s protection the Board ordered, that further mailings to the employee be by certified mail.  From the accompanying Certificate of Service it appears the employer’s Supplemental Briefing was not sent by certified mail to the employee.  We also note from our review of the hearing record, that the employee may be under the misimpression that the 20% withholding deduction sought by the employer will be in the neighborhood of $70.00 per month, rather than the $70.00 per week it would likely be.  

While we do not question the employer’s entitlement to the offset from the date it filed its petition in February 2008, it has failed to adequately explain why it delayed ten years from the time the employee began receiving social security disability, and five years since it began paying PTD to the employee in November 2003, to file its petition for offset.  

Accordingly, in order to best ascertain the rights of the parties under AS 23.30.135(h), we will need additional evidence and further argument before awarding a retroactive application of a social security offset.  We decline to order a retroactive application of the social security offset beyond February 2008 at this time.  The accompanying order, which sets out the employer’s entitlement to an offset, should be sufficient for the employer to obtain the records from the SSA necessary to determine when the SSA began taking an offset, the amount of that offset, when the SSA began paying a dependent benefit, and when it ceased paying a dependent benefit, in order to determine the existence and amount, if any, of an overpayment.  

At such time as the employer is prepared with the necessary documentation to support a claim for  retroactive application of the social security offset beyond February 2008, it should be prepared to address why it waited ten years to petition for an offset, why it should not be barred from asserting so old a claim under doctrines of estoppel, laches and implied waiver, what effect, if any, the SSA’s deduction for the cost of Medicare during some years and not others may affect any offset calculation or overpayment it seeks to recoup, and why the Board should not find its claim for a social security offset and overpayment recoupment barred by the two year statute of limitations set out at AS 09.10.070(a)(5).  


ORDER
1.
The employer’s petition to offset SSA benefits under AS 23.30.225(b) is granted in accordance with this decision.

2.
The employer is entitled to an offset from the employee’s weekly permanent total disability compensation rate in an amount no greater than $148.42 per week beginning February 14, 2008.

3.
The Board requests the Social Security Administration to adjust the employee’s SSA benefits in accordance with this decision and order, but to avoid simultaneous reductions of SSDB and workers’ compensation benefits.

4.
We retain jurisdiction over the employer’s request for a withholding order for any overpayment of PTD created by this award of a SSA offset from February 14, 2008.

5.
In accord with the Alaska Supreme Court decision in Green v. Kake Tribal Corp., we direct the employer to delay its implementation of the reduction in the employee’s compensation to permit a careful coordination of social security and workers’ compensation benefits.


6.
We direct the employer to deliver a copy of this decision and order to the applicable Social Security Administration office(s).  

7.
We direct the employee to notify the staff of the Alaska Workers’ Compensation Division immediately if the SSA and the workers’ compensation insurer at any time simultaneously pay reduced benefits.

8.
We retain jurisdiction over this matter under AS 23.30.130.  If the coordination of benefits has not been carried out as required under Green v. Kake Tribal Corp., we will reconvene the hearing on this matter on our own motion pursuant to AS 23.30.155(h).

9.
We direct the Division of Workers’ Compensation staff to send a copy of this decision and order to the Center for Operations & Programs, Disability Programs and Systems Team, Social Security Administration, in the Region in which the employee resides: San Francisco.

10.
At such time as all of the above has been accomplished, we direct the employer to complete a Compensation Report form showing the reduction, file a copy with the Board, and serve it upon the employee by certified mail.

11.
We retain jurisdiction to consider the employer’s claim for a social security offset  retroactive to November 18, 2003.

Dated at Anchorage, Alaska on November 12, 2008.






ALASKA WORKERS' COMPENSATION BOARD






Linda M. Cerro, Designated Chairperson





David B. Robinson, Member






Janet L. Waldron, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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� X-ray report, Kodiak Island Medical Associates, May 3, 2005; Physical therapy report, Kodiak Island Hospital and Care Center, June 22, 1995.


� Id.


� Final Report-MRI, Alaska Regional Hospital, August 30, 1995. 


� Chart Note, Robert S. Swift, MD, August 30, 1995.


� Id.


� Chart Notes, Robert S. Swift, MD., 9/22/95 through June, 2006. 


� Id.


� MRI Final Report, Alaska Regional Hospital, September 11, 1996.


� Letter from Timothy I.Cohen, MD, October 3, 1996.


� Final Report Myelogram, Final Report CT Lumbar, Alaska Regional Hospital, October 9, 1996.


� Letter from Timothy I. Cohen, MD, October 10, 1996.


� Id.


� Chart Note, Robert S. Swift, MD, 5/23/97.


� Id.


� Id.


� Id.


� Request to be Selected as Payee, August 11, 1998.


� Progress Note, Follow-Up Visit, Robert S. Swift, MD, July 6, 1998 (“…moving to Arizona…”); Pain Medicine Consult, HealthSouth Meridian Point Rehabilitation Hospital, August 4, 1998.


� See chart notes, reports, Valley Pain Treatment Center,  July 7, 2008; passim.


� Form SSA-821-FA, Work Activity Report; South Security Administration Work Activity Questionnaire, response from employer, 12/23/97.


� Letter from Dr. Swift to Mary Urson, Industrial Indemnity Insurance, August 12, 1997.   


� Compensation Reports, summarized on Alaska Workers’ Compensation Board “Payments by Injury” computerized program.


� Prior to the  2005 amendments to the Alaska Workers’ Compensation Act, effective November 7, 2005, a work injury was compensable when the employment was “a substantial factor” in the disability or death  or need for medical treatment.  The amendments modified the causal link necessary to establish workers’ compensation liability by requiring the employment be “the substantial cause” of the disability or need for medical treatment. Compare Ketchikan Gateway Borough v. Saling, 604 P.2d 590 at 597-598 (Alaska 1979) with current AS 23.30.010(a).


� EME Report, Eric Carlsen, MD, Alaska Rehabilitation medicine, Inc., October 22, 1997.


� Id.


� Eligibility Evaluation Report, September 25, 1998; RBA eligibility letter, December 10, 1998; Reemployment Benefits Selection Form, received December 21, 1998.


� Id.


� Id.


� Report of Dr. Estelle Farrell, September 15, 2005.


� Application for Disability Insurance Benefits, December 5, 1997; Social Security Administration, Notice of Award, March 13, 1998.


� Social Security Administration, Notice of Award, March 13, 1998.


� “Inflammation of the arachnoidea; chronic adhesive a., thickening and adhesions of the leptomeninges in the… spinal cord, resulting from …  trauma; the signs and symptoms vary with extent and location.”  Dorland’s Illustrated Medical Dictionary, 25th Edition, (1974).


� Compare Form SSA 3369-F6, Vocational Report, 11/22/97; Form SSA-821-F4, Work Activity Report-Employee, 12/8/97; Form SSA-3367-F4 Disability Report-Field Office, 12/8/97;; Form SSA-4734-BK, Physical Residual Functional Capacity Assessment, 12/18/97; SSA Work Activity Questionnaire, 12/23/97; Form SSA-5002, Report of Contact, 12/31/97; Form SSA-831-U3, February 23, 1998, Disability Determination and Transmittal (“Primary Diagnosis Arachnoiditis”), with Letter from Dr. Swift to Mary Urson, Industrial Indemnity Insurance, August 12, 1997.   


� Form SSA-4734-BK, Physical Residual Functional Capacity Assessment, 12/18/97 at p. 7.


� See chart note dated 2/12/98, Consultation Sheet, 12/17/97 at 3. 


� Id.


� Id.


� Letter to employee from SSA regarding rate  adjustment beginning July 2003, due to change in workers’ compensation  payment  amount.


� Application for Child’s Insurance Benefits, and Request to Be Selected as Payee (for receipt of minor child benefits) August 11, 1998.


� Form SSA-1099- Social Security Benefit Statement, Joseph L. Burch, 2002.


� SSA Consent for Release of Information, signed by employee on December 17, 2003.


� Letter to employee from SSA , February 10, 2005.


� Supplemental Brief Regarding Calculation at p. 3, fn 1, October 16, 2008.


� Initial award.  SSA Notice of Award, March 13, 1998.


� Adjustment due to “receipt of workers’ compensation payments.” See SSA letter to employee, February 10, 2005.


� December 1998 Cost of living adjustment,  (1.3% for 1999).  No deduction for Medicare.


� December 2003 Cost of living adjustment.  February 10, 2005 SSA letter.


� January 2004: “Because of the receipt of workers’ compensation payments.”  February 10, 2005 SSA letter.


� January 2000 Cost of living adjustment announcement (2.4 % for 2000).  No deduction for Medicare.


� February 2004: “Because we stopped paying another person on this record.”  February 10, 2005 SSA letter.


� Cost of living adjustment announcement (3.5% for 2001).  Deduction for Medicare $50.00, Regular monthly Social Security payment is $1449.00.


� December 2004 Cost of living adjustment.  February 10, 2005 SSA letter.


� December 2005: Deduction for Medicare  is $88.50.  Regular monthly Social Security payment is $1344.00.  See  Letter to employee from SSA, April 3, 2007.


� December 2006:  Deduction for Medicare $93.50.  Regular monthly Social Security payment is $1396.00. See  Letter to employee from SSA, April 3, 2007.


� December 2002 SSA Printout of Benefits.


� Supplemental Brief Regarding Calculation at 3, October 16, 2008.


� For Weekly Compensation Rate, the employer utilizes the employee’s TTD rate set in August, 1997.  The employee received TTD at this amount only until January 11, 1998, when he began receiving reemployment benefits of $431.68 per week under AS 23.30.041(k).  Compensation Reports, 10/23/97 and 2/25/98.


� 42 U.S.C. §424a(a).


� AWCB Decision No. 08-0186 (October 15, 2008).


� 7 [Arthur Larson & Lex] Larson, Workers’ Compensation Law, Sec. 157.03[5][a](2006).


� AWCB Decision No. 00-0187 (August 30, 2000).


� We long mistakenly interpreted the Alaska Workers’ Compensation Act to meet the criteria set forth in 


42 U.S.C. § 424a(d), giving the employer the priority in taking an offset.  See, e.g., Englert v. N.C. Machinery, AWCB Decision No. 9-0222 (August 24, 1998).


� See AWCB Decision No. 00-0187 at 6.


� Under the Railroad Unemployment Insurance Act.


� POMS Section DI 52001.080.A.3.


� 884 P.2d 150-151 (Alaska 1994).


� See, e.g., AWCB Decision No. 00-0187 (August 30, 2000).


� See, e.g. John v. Baker, 982 P.2d 738 (Alaska 1999).


� 816 P.2d 1363, 1368 (Alaska 1991).


� Id.


� Baker v. Alaska Industrial Coating, AWCB Decision No. 08-0186 (October 15, 2008) at 4-7.


� Stanley v. Wright-Schuchart-Harbor, AWCB 82-0039 at 2 (February 19, 1982) aff’d Alaska Super. Ct. Case  No.


 3AN 82-2170.


� Id. at 2.


� Id.


� To convert the employee’s monthly SSDB award to a weekly amount we have multiplied the monthly SSDB figure of $1,396.00 by 12 months, then divided the product by 52 weeks.


� Compensation Report,  November 20, 2003.


� Compensation Report, October 23, 1997.


� Notice of Award, March 13, 1998.


� In its Supplemental Brief Regarding Calculation the employer offers an alternative offset calculation, not addressed at the hearing, in which it seeks a further reduction based on the employee’s receipt of dependent benefits for his son. The employer suggests the evidence is sufficient to demonstrate that dependent benefits began accruing in February 1999 and were paid “until at least 2/10/94.”  We presume the employer  meant February 10, 2004,  the date the employee’s son Joseph attained age 18.  The employer’s Ex. 5 reflects the employee’s belief his son’s benefits ended when he turned 18.  However, the employer then presents Ex. 6 to argue Joseph’s benefits did not terminate until February 2005, at age 19.  We find the evidence and arguments offered to support the alternative offset calculation contradictory and unpersuasive.  We further find the employer’s argument that Form SSA-1099, showing Joseph received dependent benefits of $2100 in tax year 2002, which the employer then equates to $175 per month, proves Joseph’s initial award was $126 per month because “monthly awards go up over time,” unsupported in the evidence.  We find Exhibits 3 and 6 incomprehensible on their face.  Accordingly, we find the evidence insufficient to support the employer’s alternative offset calculation and decline to adopt it.


� London v. Alaska Bonafide Contractors, AWCB Case No. 321998, 1985 WL 50494 at 4 (September 30, 1985) (offset allowed prospectively from date petition filed); Phillips v. Houston Contracting, Inc., AWCB Case No. 100427 at 7; AWCB Decision No. 84-0349  (October 24, 1984) (offset allowed prospectively from date petition filed), aff’d Alaska Super. Ct.,  November 26, 1985.


� Employer’s Petition for approval of social security offset, dated February 13, 2008, filed February 14, 2008.


� Hr. Tr. 46:14.


� Social Security Administration Consent for Release of Information, December 17, 2003.


� Hr. Tr. 45:27; Affidavit of Tim C. Burch, May 15, 2008.


� EME Report of Dr. Estelle Farrell, September 15, 2005,  p. 32.
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