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          Employee, 

               Claimant,

          v. 
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	FINAL DECISION AND ORDER

AWCB Case No.  200216027
AWCB Decision No. 08-0215  

Filed with AWCB Anchorage, Alaska

on November 14, 2008


The Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim on June 26, 2008, in Anchorage, Alaska.  Attorney William Soule represented the employee.   Attorney Tasha Porcello represented the employer and insurer (“employer”).  The record was kept open for the deposition of Dr. Rosenbaum, and the final Affidavit of Attorney’s Fees and Costs, as well as the employee’s petition for exclusion of portions of Dr. Rosenbaum’s deposition, and the employer’s response, to be filed.  We met again to consider the additional evidence and closed the record after deliberations on September 9, 2008.


ISSUES
1. Shall we exclude portions of the July 16, 2008 deposition of Thomas Rosenbaum, M.D., pursuant to AS 23.30.001(4)?
2. Whether the employee is entitled to medical costs from January 5, 2006 onward, pursuant to AS 23.30.095.

3. Whether the employee is entitled to interest on any late paid benefits pursuant to 8 AAC 45.142, AS 23.30.155(p) and AS 09.30.070(a).
4. Whether the employee is entitled to attorney’s fees and costs pursuant to AS 23.30.145.


SUMMARY OF THE EVIDENCE

I. FACTUAL AND MEDICAL HISTORY

The following recitation of facts is limited to that necessary to decide the issues before us. 

A.  Work Injury

The employee was working for the employer as an individual support specialist (“ISS”), when an individual she was assisting fell on top of her to the floor, resulting in an injury to her low back, on August 16, 2002.
  The Report of Occupational Injury or Illness (“ROI”) was completed on August 26, 2002, and filed with the Board on August 28, 2002.
  The employee initially sought treatment for her injury at Providence Alaska Medical Center (“PAMC”) emergency room (“ER”), where she was seen on August 17, 2002.
  The employee presented with complaints of severe low back pain, which radiated into her left leg.
  She also complained the left leg “fell asleep.”
  Lumbar x-rays were done, which were negative for fracture.
  Dr. McCall diagnosed the employee with low back pain with radiculopathy, and discharged her home with the pain medications Demerol and ibuprofen, and instructions to rest and followup at the Family Practice Center.
  The employee was seen again at PAMC ER on August 20, 2002, complaining of continuing low back pain.
  She was diagnosed with back strain and discharged with instructions to continue her current medications, with the addition of Vioxx.
  

On August 28, 2002, the employee was seen by Paula Colescott, M.D., of the Cornerstone Clinic, for followup care.
  The employee reported her work injury to Dr. Colescott, complaining of low back pain, a pins and needles feeling in the right leg, as well as some in the upper thigh of the left leg.
  She also complained of radicular pain down the right all the way to the foot.
  On physical exam, Dr. Colescott noted the employee had tender points in several places in the lower back, and decreased pin appreciation over the entire right leg, although not in a dermatomal distribution, as well as weakness in the right hip flexor.
  Dr. Colescott diagnosed the employee with acute left lumbosacral strain, lumbosacral somatic dysfunction, and sciatica.
  She prescribed ice, the medications Demerol and Flexeril, and referred the employee to physical therapy (“PT”).
  

On September 3, 2002, the employee was seen for an initial evaluation at United Physical Therapy (“UPT”) by physical therapist (“P.T.”) Jo Young.
  P.T. Young found the employee complained of constant lower back pain that worsened as the day progressed and with movement, causing severe muscle spasms.
  P.T. Young noted the employee stood with partial weight bearing on her right lower extremity and sat with her weight shifted to her left ischial tuberosity.
  She also noted the employee had tenderness to palpation over the lower lumbar spine segments and increased muscle tone over the paraspinals, right greater than left, and her lumbar spine range of motion was excessively limited, with pain at the end range.
  On sensory examination, she found decreased sensation to light touch of the dermatomes L2 through S2 on the right, and positive straight leg raising (“SLR”) on the right.
  P.T. Young assessed acute low back pain with high irritability, and suspected disc injury of the lower lumbar spine.
  She issued a cane to the employee to improve the employee’s gait.

The employee followed up with Dr. Colescott on September 3, 2002, after one session of PT.
  The employee reported continued radicular pain and weakness in the right leg, and a pins and needles sensation in her right foot.
  Dr. Colescott diagnosed the employee with lumbar strain with radiculopathy in the right leg.
  She prescribed continued PT and pain medication, and referred the employee to Byron Perkins, D.O., also of Cornerstone Clinic.
 

On September 12, 2002, the employee was again seen by Dr. Colescott, and she continued to complain of persisting pain in her low back, with spasms, as well as numbness, and pain radiating to her right groin.
  Dr. Colescott noted the employee had been seen by Dr. Perkins for osteopathic manipulation and had participated in PT.
  Dr. Colescott decided to proceed with an MRI and refer  the employee to a pain management group due to the persisting use of Demerol.
  An x-ray was done on the pelvis, sacrum/coccyx, and bilateral hips, which was normal.
  A magnetic resonance imaging (“MRI”) study was done on the lumbar spine on September 13, 2002, which was normal.

Dr. Perkins noted in a September 13, 2002 chart note that the employee, on the prior evening, had left three messages on his office voice mail, the first requesting a CT scan in addition to an MRI, the second requesting a referral to Davis Peterson, M.D., and the third announcing she would have to get a lawyer, because her employer would not believe her about her injuries, and she was in significant pain that she could not tolerate.
 Dr. Perkins wrote he talked with the employee after reviewing these messages and talked with Dr. Colescott, and that he reassured the employee she would be referred to either orthopedic surgeon Dr. Peterson, or pain management specialist Dr. Roderer, as appropriate, and that the employee seemed reassured.
  

Dr. Perkins’ September 18, 2002 clinic note documented calls he received on voicemail from the employee and her husband expressing concerns about her care.
 Dr. Perkins wrote he conferred with Dr. Colescott and the nurse manager, Jean Maynard, concerning the employee’s care.  He opined there were several aspects to this case that did not add up, including her trips to the ER before coming to Cornerstone Clinic, and why she decided to come there for care.
  He opined she had demonstrated pain behaviors and complaints of pain that were far out of proportion to her physical findings and that her behavior in requesting imaging and referrals was demanding.
  He also expressed concern over her lack of response to appropriate analgesic therapy, and that they had to assume her pain was real based on her history, but they believed there were significant underlying factors that needed to be explored.
  The decision was made to refer her to Dr. Roderer for pain management.

On September 19, 2002, the employee sought treatment at Alaska Regional Hospital ER, complaining of pain in the sacral area, radiating down the right leg all the way down to the heel.
 She was seen by Robert Neubauer, M.D., who assessed the employee as having low back pain with radiculopathy, and discussed with her the possibility of seeing Robert Martin, M.D.
  The employee was seen on September 20, 2002, at PAMC ER by Timothy Samuelson, M.D.
  She complained of weakness, numbness in the fingers off and on, dizziness, night sweats, nausea and vomiting, and shortness of breath.
  Dr. Samuelson noted the employee had been involved in a motor vehicle accident on August 16, 2002, and had problems with low back pain, with the pain radiating down her right leg since that time.
  Dr. Samuelson noted the employee had stopped taking both her pain medication Demerol and her antidepressant medication Effexor, and assessed her as having multiple somatic symptoms, including generalized weakness and vertigo.
  He opined some of the employee’s symptoms were due to withdrawal from Demerol and Effexor.
  Dr. Samuelson prescribed Antivert, suggested she start taking her Effexor again, and referred her to Dr. Jerry Little for general care.

The employee saw Ernest Meinhardt, M.D., for her back pain on September 25, 2002.
  Dr. Meinhardt noted the employee walked very gingerly with a cane, and preferred to move around the clinic in a wheelchair.
  The employee reported that the pain medications she had been given were of no help.
  Dr. Meinhardt assessed her as having significant low back pain as a result of her work injury, and opined a ligamentous injury to the low back, with some sacrum disruption, might be the problem.
  He referred her to Dr. Chandler of A.A. Pain Clinic for consideration of a digital motion x-ray (“DMX”) study and initiation of chronic pain management.
 

On October 17, 2002, the employee was seen for an initial consultation by Timothy Baldwin, M.D., at A.A. Pain Clinic.
  The employee reported pain in her lower back and spasms from her coccyx up her back.  She also reported numbness and tingling in her feet and legs.
  On her medical evaluation questionnaire, the employee indicated her pain was constant, severe, to the point she could not function.
  Dr. Baldwin diagnosed the employee with probable right crushed sciatic nerve injury and cervical degenerative disk disease with bilateral upper extremity radiculopathy.
  He referred the employee for sciatic steroid injection, EMG, and cervical MRI, and cervical DMX, and prescribed a Duragesic patch and Gabitril for neuropathic pain.
  The employee tested positive for marijuana use on this initial visit.

At the request of the employer, the employee was seen by neurosurgeon Paul Williams, M.D., and orthopedic surgeon Clifton Baker, M.D., for an employer’s medical evaluation (“EME”) on October 18, 2002.
  Doctors Baker and Williams reviewed the employee’s medical records and conducted a history and physical examination.
  They observed she had a slow, deliberate and broad-based gait, and took very small steps.
  She reported it was painful for her to walk.  They diagnosed the employee with lumbosacral strain related to the work activities of August 16, 2002, and opined there was no evidence of the acute lumbosacral strain at their examination.
  During their examination Drs. Williams and Baker found no objective evidence of a back injury, therefore their opinion was that the work injury was not a substantial factor in any current back pain or disability or need for medical treatment.
  In response to the question of whether they could give an alternative explanation that would exclude work-related factors as a substantial cause of the employee’s current disability and need for treatment, they responded that the employee denied non-work-related factors as a cause of her disability and need for medical treatment.
  Doctors Baker and Williams opined the employee had reached medical stability, had no permanent partial impairment (“PPI”), required no further treatment, and could return to full work with no restrictions.

The employee was discharged from United Physical Therapy on October 21, 2002, since she had not attended PT since September.
  She was seen for followup by Dr. Baldwin on October 22, 2002, reporting constant, severe sciatic nerve pain with periodic spasms, despite medications.
  The cervical spine MRI ordered by Dr. Baldwin was normal.
  A right sciatic peripheral nerve block was performed by Harold Cable, M.D., on November 4, 2002, and the employee reported significant relief of her leg pain.
  She was seen again by Dr. Baldwin on November 5, 2002 and November 19, 2002, at which time she reported constant severe tailbone pain and constant shooting pain in her legs with activity,
 night sweats and trouble walking.
  The employee also told Dr. Baldwin she could no longer take medications and had taken none since her prior visit.
  She reported having used marijuana, but she promised not to use it again, and she was put on probation.
  Dr. Baldwin added the medication Zonegran to her pharmaceutical regimen and scheduled electrodiagnostic testing,
 which was performed by Michel Gevaert, M.D., on December 3, 2002, and was normal.
  Dr. Gevaert assessed the employee as having sciatica pain and dysesthesias and sensory loss in the right lower extremity.
  Dr. Gevaert recommended a repeat sciatic nerve block.
  On December 5, 2002, Dr. Baldwin prescribed a walker for the employee.
  

On referral from Dr. Meinhardt, the employee was evaluated by Leslie Harpel, P.T., of Independence Park Physical and Occupational Therapy on December 6, 2002.
  On December 10, 2002, she underwent a right peripheral sciatic nerve block by Dr. Cable, who noted the employee experienced significant relief of her pain after the nerve block.
  On December 11, 2002, Dr. Baldwin referred the employee back to Dr. Meinhardt, indicating the employee had received partial relief with the sciatic nerve blocks, but did not tolerate narcotic pain medications, Gabitril, Neurontin, and other medications.
  He opined he was not providing specialized care, so a referral back to Dr. Meinhardt was appropriate.
  The employee followed up at A.A. Pain Clinic on December 17, 2002, where she was evaluated by physician assistant (“PA”) Debra McKay.
  The employee reported “constant burning, ripping pain in the tailbone and constant burning pain and periodic electric pain in the right leg,” as well as pain in the right pelvis.
 PA McKay noted the employee was on no medications except for Valium, which was prescribed elsewhere.
  PA McKay opined the employee had inadequately managed pain, with intolerance to medications and nerve blocks that were less than effective.
  She referred the employee for a work capacity evaluation and medical exam, and advised her to continue with PT and pool therapy.
  On December 17, 2002, the employee was evaluated at Healthsound by Advanced Nurse Practitioner (“ANP”) Janice Bacon, who diagnosed the employee with  significant pain around the coccyx and radiating down the leg.
  She recommended rehabilitative therapy three times per week, plus a home exercise program, and indicated the employee’s rehabilitation potential was fair.
  

On December 20, 2002, the employee saw Dr. Meinhardt, and requested a physical capacity evaluation for disability for the State of Alaska.
  Dr. Meinhardt referred her to PT for the evaluation.
  A medical examination and capacity (“MEC”) form for the State of Alaska was completed on December 26, 2002, by advanced nurse practitioner (“ANP”) Gail Dalrymple, who opined the employee was unable to work due to major depression with psychotic features and chronic pain due to a work injury.
  On December 30, 2002, P.T. Harpel also completed an MEC form for the State of Alaska, and opined the employee would not be able to work full time for over 12 months.
  He also completed a physical capacity evaluation (“PCE”), in which he opined the employee could sit for 15-20 minutes, stand for 5-10 minutes, and walk for 5-10 minutes, carry up to 10 pounds occasionally, and over 10 pounds not at all.
  He also opined the employee could not bend, climb or crawl, and only occasionally squat, twist or reach above shoulder level.
  P.A. Harpel opined the employee’s capacities were expected to improve, but he was unsure of her progress.
  

The employee saw Dr. Meinhardt on February 17, 2003, with continued complaints of back pain.  The employee requested a drug screening test, and reported she had not used marijuana for months.
  Dr. Meinhardt ordered a drug screen, which was negative, and also ordered repeat electrodiagnostic studies.
  

On referral from Dr. Meinhardt, on March 5, 2003, the employee underwent electrodiagnostic consultation by Shawn Hadley, M.D., who is board certified in physical medicine and rehabilitation and electrodiagnostic medicine.
  The employee reported constant low back pain and pain in the right lower extremity, weakness in both legs, and painful muscle spasms in the right groin.
  She also reported marijuana use for a short time after the onset of her back pain relative to the injury.
  Dr. Hadley opined the employee demonstrated prominent pain behaviors when attention was directed to the physical exam.
  Dr. Hadley performed nerve conduction studies (“NCS”) in both lower extremities, which were normal.  He also performed electromyography (“EMG”) of “selected bilateral lower extremity musculature, providing a representative sample of the lumbar nerve root levels subserving the lower limbs.”
  He stated the employee would not activate the right tensor fascia lata muscle to assess motor units, but also stated no abnormal potentials were identified that would suggest denervation.
  Dr. Hadley opined the EMG was also normal, and there were no findings of a lumbosacral radiculopathy on the right or left, and no findings of a right sciatic neuropathy.
  

The employee followed up with Dr. Meinhardt on March 5, 2003, complaining of continued, constant pain in the tailbone and right leg.
  He noted she had gotten about six weeks’ relief from the last sciatic steroid injection, so decided to refer her for another one.
  The employee asked about the DMX study, so Dr. Meinhardt stated he would look into it.
  The employee subsequently requested a referral to Dr. Peterson, but was told he would not accept her as a patient since her MRI and electrodiagnostic studies were normal.
  On March 12, 2003, Dr. Cable performed a right sciatic nerve steroid injection, shortly after which the employee experienced significant pain relief.
  One week later, on March 19, 2003, the employee was seen at Healthsound for her PT, and P.T. Joan Stassel noted the employee’s leg symptoms had improved since the injection, although her low back pain was worse, significantly limiting her activities.
  P.T. Stassel noted the employee’s right sacroiliac joint was depressed and tender, which she opined suggested sacroiliac dysfunction.
  She prescribed four weeks of PT, three times per week.
  Dr. Meinhardt saw the employee for followup on March 24, 2003, and signed off of the PT program proposed by P.T. Stassel.
  The employee again requested an orthopedic referral, which Dr. Meinhardt determined was still not indicated.

Dr. Meinhardt saw the employee again on April 2, 2003, and she reported constant burning pain in the tailbone and right leg.
  He decided to order pelvic films to check for sacroiliac joint problems, and opined the employee’s increased back discomfort might be due to her abnormal gait and standing.
  He also opined her only option might be a pump or stimulator, as she did not tolerate pain medications.
  The x-ray of the pelvic and sacroiliac joints was normal.

The employee underwent a trial for the spinal cord stimulator on May 22, 2003.
  Dr. Baldwin performed the procedure and noted the employee had excellent coverage of all her painful areas after the leads were placed from T8 to T10.
  The spinal cord stimulator was implanted on June 2, 2003, by Leon Chandler, M.D., of A.A. Pain Clinic.
  On followup on July 10, 2003, the employee reported she still had pain in the lower back and right leg, rated at 8 out of 10, but her sleep was improved and she had relief from pain when standing, although sitting was still a problem.

On October 29, 2003, the employee was evaluated by orthopedic surgeon Thomas Gritzka, M.D., in a second independent medical evaluation (“SIME”).
  Dr. Gritzka diagnosed the employee with status post hyperextension injury of the lumbar spine, with abrupt onset of unremitting midline low back pain and right lower extremity symptomatology, and status post implantation of a spinal cord stimulator with substantial improvement in subjective symptomatology.
  He opined her initial presentation was that of a psychogenic pain syndrome with drug seeking behavior, but that her response of subjective pain relief to peripheral sciatic nerve blocks and implantation of a spinal cord stimulator, suggested there was an anatomic cause for her pain.
  He further opined the causation of her pain syndrome, including low back pain, bilateral buttock pain, and mild residual pain in the right lower extremity following an L5 nerve root distribution, was the work injury, on a more probable than not basis.
  Dr. Gritzka noted there was no preexisting condition prior to the work injury.
  Concerning additional treatment, he opined the employee needed monitoring of her spinal cord implanted stimulator, with followup by a pain specialist about every six months while the stimulator was in place.
  He also opined she needed a restorative physical therapy program for about two months, after which she would reach a position of medical stability.
  Dr. Gritzka opined the employee would not be able to return to her work as an ISS, but would be restricted to work in the sedentary category, in a job where she could pace herself with regard to the length of time she had to sit at one time.
  Because she had not reached medical stability, Dr. Gritzka opined it was not appropriate to rate her permanent partial impairment (“PPI”).
 However, if she were administratively deemed to be medically stable, he indicated he would rate her at DRE Category III for lumbar impairment, at 13% impairment of the whole person.
  He opined the employee’s condition was equivalent to an individual who has had a herniated intervertebral disk with surgery with some persistent radiculopathy.

In a March 4, 2004 letter to the employee’s attorney, Dr. Chandler reported he had seen the employee that day and she was doing quite well with the spinal cord stimulator.
  He reported she had significantly increased her activity and was more able to perform her activities of daily living.
  He recommended diagnostic mapping of the middle branch areas of the lumbar thoracic spine to determine if there were pain generators that were causing the spasm the employee continued to have with exercising and walking.
  He opined if they were able to isolate the middle branches giving her difficulty, she would be a candidate for RFL, which could provide pain relief for six months to two years.
  

The employee moved to Michigan to be with her mother, and was evaluated at Michigan Spine and Pain by Harold Ruiz, M.D., on April 29, 2004.
  She reported she had a spinal cord stimulator, which was still giving her some relief, although one of the leads was not working.
  She also reported she was unable to walk without equipment, unable to clean her house or drive, and unable to sit more than 20 minutes.
  Dr. Ruiz noted on physical exam the employee’s bilateral hip internal rotation was limited by 25% and her lumbar range of motion was limited by 75% in both flexion and extension, with pain on flexion.
  He noted strength and tone, as well as sensory testing, of the spine, ribs, pelvis and bilateral lower extremities were all within normal limits;
 and that she was tender to palpation over the lower back, bilateral posterior superior iliac spine (“PSIS”), and bilateral gluteal regions.
  Dr. Ruiz noted she limped on her right leg using a straight cane, and shuffled.
  He assessed her with low back pain, rule out lumbar facet syndrome, and right lower extremity pain secondary to sciatic nerve injury.
  Dr. Ruiz scheduled the employee for lumbar medial branch nerve blocks under fluoroscopy, explaining to her that the purpose of the blocks was diagnostic, to determine how much of her pain was mediated at the lumbar facet joints.
  He also explained the blocks would address her back complaints only, not her radiating symptoms to her lower leg.
  Dr. Ruiz performed the blocks on May 6, 2004, and the employee reported a decrease in her overall pain from a level of 9/10 to 2/10.
  Dr. Ruiz noted he planned to perform a repeat block in the next week or two, as there was a 30% false positive rate with this procedure.
  He diagnosed the employee with lumbago, lumbar radiculitis, lumbar degenerative disc disease, lumbar spondylosis, and lumbar facet mediated low back pain.
  On May 26, 2004, Dr. Ruiz repeated the nerve blocks, and the employee again experienced pain relief, this time from 7/10 to 3/10.
  Based on the second successful nerve block, Dr. Ruiz planned to schedule radiofrequency neuroablation (“RFL”) of the nerves,
  which was performed on July 7, 2004.
  The employee reported a decrease in her pain after the procedure, from 7/10 to 3/10 in intensity.
  Dr. Ruiz prescribed Duragesic and Actiq for any flared pain after the procedure, as well as Lidoderm 5% topical patches for any paresthesias of the skin.

Dr. Ruiz responded to the inquiry of Mark Richards of the ASU Group on July 8, 2004, indicating he had reviewed the job descriptions provided, none of which, in his opinion, the employee was capable of performing.
  He also opined she had not yet reached medical stability.
  In a subsequent letter of August 3, 2004, Dr. Ruiz communicated his expectation was the employee would be capable of sedentary work on a full-time basis.

On September 4, 2004, the employee saw Dr. Ruiz for followup.
  The employee reported the RFL helped her quite a bit, but she was having problems with her spinal cord stimulator not working.
  She complained of pain of 8/10 in intensity, a constant ache, with sharp pain in her left leg and back.
  Dr. Ruiz indicated he would try some Neurontin to help with her radicular symptoms and consider a consultation for revising her spinal cord stimulator.
  On September 8, 2004, x-rays were done which showed one of the leads for the spinal cord stimulator was displaced.

On October 4, 2004, the employee saw Dr. Ruiz for followup, and complained of ongoing pain in her back and leg, which was severe when it flared up.
  She reported the Neurontin medication, although it caused some lightheadedness and nausea, was working for the right leg pain.
 Dr. Ruiz planned to increase the Neurontin, start her on methadone, then Lamictal.
  The employee saw Dr. Ruiz again on November 4, 2004, for followup.
  She complained of ongoing pain in her right leg and buttock area, which improved with Neurontin and bedrest.
  She reported she was functionally impaired by the pain, saying it took all day to clean the house, and that she had almost fallen down due to both legs “giving out.”
 She also reported a return of the right low back pain that she had had prior to the RFL, although the pain was still less than prior to the RFL.
  Dr. Ruiz started her on the antidepressant Cymbalta, Phenergan for nausea, and Clonazepam for insomnia and neuropathic pain.
  

The employee saw Dr. Ruiz again on December 8, 2004, and reported she had pain in the low back, right leg, and buttocks, which was better with lying down and worse with movement, sitting, and standing.
  She reported she felt the pain was slowly returning after the RFL done in July.
  She complained the Clonazepam, which she used for anxiety and panic attacks, made her feel “sleepy and out of it.”
  She requested Valium, which had helped her in the past, and which she only used once or twice a week.
  Dr. Ruiz discontinued the Clonazepam, and prescribed Valium, with instructions to the employee to use it only a couple of times a week.
  

On January 6, 2005, the employee fell on the stairs and twisted her left ankle.
  She was seen at West Branch Regional Medical Center, where an x-ray showed no fracture, and she was diagnosed with an ankle sprain.
  She was prescribed pain medications and crutches.

The employee’s next followup was on February 4, 2005, at which time she reported ongoing pain, worse since the last visit, and that she felt the effects of the RFL were starting to wear off.
  Dr. Ruiz decided to refer her to the University of Michigan for the removal of the spinal cord stimulator, titrate up her Neurontin for the radicular symptoms, and schedule her for a repeat RFL.
  The employee followed up at the Michigan Spine and Pain Clinic in April and June.

In an April 14, 2005 letter to Dr. Ruiz, Oren Sagher, M.D., of the Department of Neurology at the University of Michigan, explained he had evaluated the employee’s spinal cord stimulator and found the leads were both displaced.
  He stated he planned to schedule surgery for the removal of the leads in the near future,
 and the surgery took place on August 10, 2005.
  

The employee was seen for followup by Dr. Ruiz in September 26, 2005, when she reported the spinal cord stimulator had been removed.
  She also reported continuing back pain with radiation into her right leg, and that she was becoming less active due to the pain.
  She stated while she was still having an effect from the previous RFL procedure, she was better both from a functional and symptomatic standpoint.
  Dr. Ruiz suggested an increase in the Neurontin dose, and decided to start the Lamictal for additional relief of the radicular symptoms.
  On November 7, 2005, Dr. Ruiz performed medial branch nerve blocks to verify the employee did have lumbar facet mediated lumbago that would be better after RFL.
  The employee reported a decrease in her pain after the first procedure from 8/10 to 0/10 in intensity.
  The diagnostic medial branch nerve blocks were repeated on November 15, 2005, with a resulting decrease in pain intensity from 10/10 to 7/10, which the employee felt was a significant relief.
  Dr. Ruiz prescribed aquatic PT for the employee, three times per week, for four weeks.
  She reported her pain was decreased to 4-5/10 after eight sessions of PT.
  P.T. Vijay Kumar found the employee was more flexible and her ambulation had improved, as well as her ability to do activities of daily living.
  Dr. Ruiz prescribed an additional four weeks of therapy.

At the request of the employer, Eric Goranson, M.D., a board certified psychiatrist, evaluated the employee on January 3, 2006.
  Dr. Goranson reviewed the employee’s medical records going back to 1991, some of which concerned treatment she had received for depression.
  In his review of the medical records, Dr. Goranson made several comments concerning the employee’s requests for health care providers to document her disability when she was requesting public benefits, such as Aid to Families with Dependent Children (“AFDC”).  Dr. Goranson discusses the December 13, 1995 letter written by the employee’s psychiatrist in support of the employee’s application for AFDC, in which Dr. Alberts also complimented the employee as being “an excellent worker.”  Dr. Goranson made the following comment:

Dr. Alberts is assuming an advocacy position, with respect to [the employee].  He likely had no personal knowledge of [the employee’s] employment performance, other than by her subjective report, yet based on his assumptions regarding these complaints,
 he was endorsing entitlement authorization for [the employee].  This is relevant, because this is the first of many examples of [the employee] involving her healthcare professionals in assisting her to obtain certification for disability entitlement.

Dr. Goranson made a similar comment when Dr. Alberts wrote a letter in September, 2001, supporting the employee’s application for AFDC after she was discharged from PAMC following a two-week hospitalization for depression.

After review of the medical records, Dr. Goranson conducted his psychiatric examination.
 Dr. Goranson opined the employee took very small steps when walking, with frequent rests, and exhibited much dramatic pain behavior both while walking in and out of his office and when sitting on the couch during the examination.
  He further opined the pain behavior went away at times when she was distracted.
  Dr. Goranson diagnosed the employee with panic disorder with psychological factors and a general medical condition, possible narcotic dependence, rule out malingering and factitious disorder, mixed personality disorder with avoidant dependent and passive-aggressive and histrionic features, complaints of pain, moderate to severe psychosocial stressors, and a global assessment of functioning score of 80 to 85.
  He opined her medical records clearly demonstrated preexisting, longstanding history of some form of depression or anxiety, probably related to the longstanding history of family problems.  Dr. Goranson also opined the employment at the employer’s did not aggravate or permanently worsen any underlying psychiatric disorder.
  He maintained it was the work injury, her interactions with her healthcare professionals, and the multiple treatments for her subjective complaints that have made things worse for the employee; and that the treatment for her pain reinforced her pain behavior.
  Dr. Goranson opined the employee was medically stable from a psychiatric standpoint, and that she did not have any permanent partial psychiatric impairment related to her work with the employer.
  In addition, he opined the employee’s pain disorder, the preexisting depression/anxiety, or personality disorder, or substance abuse problem were all the product of preexisting, non work-related issues.
  Finally, Dr. Goranson opined the employee would be able to do any of the jobs for which he was provided job descriptions.

Also at the request of the employer, the employee saw neurosurgeon Thomas Rosenbaum, M.D., for an EME on January 4, 2006.  Dr. Rosenbaum diagnosed the employee with lumbar strain by history, secondary to the industrial injury of August 16, 2002, with functional overlay.
  He noted the employee did not have any objective findings with regards to her injury, as the diagnostic studies did not demonstrate any objective pathology, nor did he note objective findings on examining her.
  Dr. Rosenbaum attributed the functional component of the employee’s work injury to the fact she had been treated extensively over a three and one half year period since her injury, albeit with no significant long term benefit.
  Concerning the work relatedness of her current back condition, Dr. Rosenbaum opined if her psychiatric evaluation demonstrated a psychogenic pain pattern, then the lumbar spine condition would be insignificant.
  However, if she did not have a diagnosis of psychogenic pain pattern, then in Dr. Rosenbaum’s opinion the work injury would be considered a substantial factor in her symptomatology.
  He opined she was medically stationary with her loss of function based on subjective symptomatology; that she was capable of performing sedentary to light work with a 25 pound lifting limit, and the work injury was the only substantial factor in this physical limitation on her work activities, although it was based on subjective symptoms with no objective findings.
  Dr. Rosenbaum opined additional treatment would be considered strictly palliative;  and that facet rhizotomies, injections, and stimulator units would not be of any significant benefit.
  He further opined radiofrequency neurotomy would not benefit the employee into a functioning capacity, other than “minor subjective symptomatology alterations.”
  He opined it would not be reasonable to continue to treat the employee other than in a palliative capacity.

Regarding the employee’s PPI rating, Dr. Rosenbaum placed her in Category II of the DRE rating, at 5% impairment of the whole person.
  He opined she had a clinical history compatible with her specific injury with non-verifiable radicular complaints, which placed her in that category.
  

The employee was seen again by Dr. Ruiz on February 8, 2006, and she complained of pain in her back with radiation into her right leg down to her foot, which worsened with movement.
  She reported she was covered by Medicare as her workers’ compensation insurance no longer covered her claim.  She also reported the physical therapy was helping her.
  On physical exam, Dr. Ruiz observed her gait and station were remarkable for right-sided limping and slowness, and her lumbar forward flexion was limited by 50%.
  Dr. Ruiz switched the employee to Lyrica from Neurontin, which she reported was not helping her.
  He also prescribed Dilaudid.
  The employee returned to see Dr. Ruiz on February 20, 2006, complaining of back and right leg pain.
  She reported obtaining relief with the Dilaudid, but she had not received the Lyrica.
  

Based on the EME report of Dr. Rosenbaum, the employer controverted total temporary disability (“TTD”) and total partial disability (“TPD”) benefits after January 4, 2006.
  The employer also controverted permanent total disability (“PTD”), permanent partial impairment (“PPI”) above 5% whole person, medical treatments including surgery, rhizotomies, RFL, injections, stimulator units, and narcotic medications, and reemployment benefits.
  

In a letter dated February 27, 2006, Dr. Ruiz disagreed with Dr. Rosenbaum’s diagnosis of lumbar strain, opining the employee’s marked reduction in pain symptoms with localized injections at the median nerves, which supply the lumbar facet joints, demonstrate her pain is coming from the lumbar facet joint regions, with the lumbar facet joints being the main pain generator for the employee’s back pain symptoms.
  In addition, he opined the employee’s negative EMG on March 5, 2003, did not include examination of the lumbar paraspinal musculature or the majority of the muscles innervated by the sciatic nerve.
  Further, he opined the sensitivity of an EMG in evaluating pathology is not one hundred percent, so that while an abnormal EMG can be proof of an injury, a normal study does not prove pathology does not exist.
  Dr. Ruiz recommended further treatment with radiofrequency lesioning of the facet nerves as necessary to control facet mediated pain and placement of a dorsal column stimulator to control pain in the leg.
  He also recommended more specialized diagnostic tests, such as a neurogram with an MRI, which can reveal pathology a normal MRI does not.

In his March 3, 2006 letter to the employee’s attorney, Mr. Soule, Dr. Ruiz indicated the employee had pathology that was being actively treated, and she was not medically stable.
  He considered the work injury as a substantial factor in the employee’s need for medical treatment for her low back and right leg, and also her current disability.
  Dr. Ruiz opined the diagnostic measures and treatments the employee had received, or might receive, such as the EMG, neurogram with MRI, radiofrequency lesioning of the facet nerves, placement of a dorsal column stimulator, and narcotic or other prescription medication, were all reasonable and necessary within the realm of medically accepted options to treat the employee’s condition resulting from her work-related injury.

The employee saw Dr. Ruiz for followup on April 5, 2006 and May 10, 2006.
  She reported continuing pain in her low back and right leg, and relief of pain with medication and moderation in movement.
  She reported the Lyrica helped with the spasm and burning sensation, and Dilaudid helped with the pain.
  On the May 10, 2006 visit, she reported continuing pain in the same regions.
  On physical exam, Dr. Ruiz noted that she appeared to be in pain, constantly fidgeting and changing positions to get comfortable while standing in the room, and that she limped on the right and used a cane to ambulate.
  He increased her medication Lyrica, and noted the employee wanted to consider RFL and a spinal cord stimulator to get additional relief and improve the level of function, but was unable to afford these treatments due to the litigation.

On May 22, 2006, the employee was seen for a psychiatric SIME by psychiatrist Ronald Turco, M.D.
  Dr. Turco reviewed the employee’s many medical records, conducted a psychiatric examination, and administered an MMPI-II.
  Dr. Turco opined the employee was neatly and casually dressed.  He noted she used a cane for ambulation, and “did not evidence dramatic pain behavior, nor did she appear to be embellishing her pain complaints.”
  He indicated the employee did not have any psychological complaints and there was no indication of panic attacks, anxiety, obsessional thinking, or depression.
  Dr. Turco reported the employee produced a valid MMPI-II.
  He identified significant preexisting psychiatric problems as well as her participation in a dysfunctional family with a husband who has a major mental disorder.
  He opined these psychosocial stressors likely have been substantially contributing to her perception of ongoing pain.
  Dr. Turco opined that the use of narcotic medications complicated the situation and that the employee should be weaned from those medications as much as possible.
  Dr. Turco found no psychiatric diagnosis related to the injury.
  He opined the employee does have a diagnostic entity of psychological factors due to psychosocial stressors affecting physical condition.
  As an alternative, he opined another diagnosis would be pain disorder associated with psychological factors, and that either diagnosis assumes that psychological factors are the main contributing cause of the continued complaints of pain.
  He found no indication of malingering or factitious disorder.
  Finally, Dr. Turco diagnosed the employee’s complaints, symptoms and condition as “psychological factors affecting physician
(sic) condition,” which he further described as pain disorder with significant psychosocial factors as a contributing cause.
  He opined there was an absence of objective measures to explain her pain on a physical basis.
  He also diagnosed the employee with mixed personality disorder with dependent features, by history.
  He indicated her global assessment of functioning was quite good, and she would be capable of working.
  Dr. Turco deferred to Dr.  Gritzka all the questions concerning whether the work injury was a substantial factor in causing the employee’s low back or right leg symptoms or conditions, whether the work injury could be eliminated as a substantial factor in those conditions, and whether an alternative explanation for those conditions could be provided.
  Dr. Turco also deferred to Dr. Gritzka on the questions for further reasonable and necessary treatment of the employee’s conditions.

Dr. Turco opined the work injury of August 16, 2002 was not a substantial factor in causing her psychological condition, nor did it aggravate her psychological condition.
  He found the employee was medically psychiatrically stable since August 16, 2002, and there was no psychiatric restriction to her ability to work as a medical coder or ISS.
  Dr. Turco opined she had no psychiatric PPI as a result of the work injury.
  In a June 18, 2006 letter, after reviewing the PCE evaluation that was ordered by Dr. Gritzka, below, Dr. Turco stated he diagnosed the employee with psychological factors affecting physical condition, which he defined as a manifestation of a pain disorder with psychosocial features as a contributing cause.
  The additional information did not change the opinions expressed in his SIME report.

The employee was seen again by Dr. Gritzka on May 25, 2006, for another SIME.
  Dr. Gritzka reviewed the employee’s medical records and examined her.
  The employee reported on the day of the examination that she was having aching pain low in the lumbar area, over the sacrum, which radiated into the right lower extremity, posteriorly into the buttocks and then laterally down the lateral aspect of the right thigh, with some posterior lateral knee pain, then crossing to the right anterolateral leg and ankle, ending on the lateral aspect of her right foot.
  Dr. Gritzka opined this dermatomal pattern more or less fit an L5 or S1 nerve root distribution.
  Dr. Gritzka noted the employee reported she has weakness in her right leg and uses a cane for walking outside her home.
  The employee also reported her pain at a level of 9 over 10, and stated the best her pain gets is about a 6.
  Dr. Gritzka diagnosed the employee’s complaints, symptoms and condition as follows:  1)  status post hyperextension injury lumbar spine with abrupt onset of unremitting midline low back pain and right lower extremity symptomatology; 2) status post pain intervention therapy, including implantation and removal of a spinal cord stimulator; and 3) chronic pain syndrome, with psychological factors effecting her physical condition.
  Regarding the objective findings that support the diagnosis, Dr. Gritzka indicated it appears, on the basis of current research, that the presence of pain in and of itself may induce a self-perpetuating cycle or feedback loop, or “vicious cycle.”
  Dr. Gritzka explained this was because the presence of pain induces the production of irritating neurohumors in the spinal nerve roots, the dural ganglia of the spine and even within the spinal cord.
  Dr. Gritzka opined pain intervention therapy techniques are used to treat a subjective response of pain, regardless of whether a specific anatomic etiology can be determined or not, and the starting presumption is the patient has some nociceptive focus that is causing the pain.
  He opined the various pain intervention techniques have a success rate of about 60%, in general do not produce a permanent cure, and are an effort to manage chronic pain syndrome with physical intervention.
  

Dr. Gritzka opined the work injury of August 16, 2002 was still a substantial factor in causing the employee’s claimed low back condition.  He opined the employee had an injury that was followed by an expression of pain, and a spinal cord stimulator was implanted shortly after the event.
  He further opined the implantation of the stimulator is not a benign procedure, and can be complicated by epidural fibrosis or other complications, and the fact she had the device placed is a probable cause of her back pain.
  He noted the employee did not have any low back or right leg condition that preexisted the August 16, 2002 work injury.
  Dr. Gritzka opined the work injury could not be eliminated as a substantial factor in causing the employee’s low back or right leg symptoms, diagnoses or conditions that she has had since the date of her work injury.
  He also opined the implantation and removal of the spinal cord stimulator provides weight to his opinion the work injury was a substantial factor in the employee’s low back and right leg symptoms.
  He further opined he could not give an alternative diagnosis for her condition that eliminates the work injury as a substantial cause of her symptoms, diagnoses or conditions.
  Dr. Gritzka opined that if Dr. Turco diagnosed the employee with a psychiatric pain disorder, it would influence his response, but it would not change it entirely, due to the spinal cord stimulator.

Dr. Gritzka opined the employee had reached the “end of the road” as far as any curative treatment was concerned.
  He opined she was not a candidate for further facet nerve ablation, epidural steroid injections, or any other pain intervention, as no cure had been provided.
  He opined further diagnostic studies such as repeat EMG studies and a neurogram with an MRI were not reasonable or necessary.
  Although he opined some nerves may have been missed in the initial EMG, he also opined another study would not produce a breakthrough of any kind that would change her future and result in a cure for her back pain.
  Dr. Gritzka opined further RFL procedures and/or another spinal cord stimulator would only produce a transient benefit.
  He did opine the prescriptive medications, including narcotics and psychotropic agents were reasonable treatments if they provided pain relief and probably affect the neurohumoral aspect of the employee’s chronic back pain syndrome.

Dr. Gritzka opined the employee would be able to do sedentary work, although he deferred to the physical capacities evaluation that was to be done that day.
  He found she was medically stable, as of the date of his evaluation, and he rated her with a 10% PPI of the whole person based on DRE Lumbar Category III of the AMA Guides.

Dr. Gritzka commented briefly on Dr. Goranson’s report, and his criticism of the October 2003 SIME report of Dr. Gritzka.  Dr. Gritzka took exception to Dr. Goranson’s criticism of Dr. Gritzka for not judging the employee’s positive marijuana use and not biasing his report against the employee on the basis of her reported illicit drug use. 

The employee underwent a PCE on May 25, 2006, performed by Larry Seethaler, P.T., of Seethaler Physical Therapy.
  Mr. Seethaler opined the employee could lift and carry 15 pounds safely for 

60 feet, which put her in the sedentary to light category of work.

Dr. Gritzka issued an addendum to his June 13, 2006 SIME report on June 19, 2006, after reviewing additional records, including the May 25, 2006 physical capacities evaluation studies and the medical records from Michigan Spine and Pain, and Dr. Turco’s May 22, 2006 psychiatric evaluation.
  Dr. Gritzka stated none of these additional records altered the opinions expressed in his June 13, 2006 report.  Dr. Gritzka commented that Dr. Turco opined in his May 22, 2006 report that there were psychological factors affecting her physical condition, an opinion with which he was in agreement.
  He reiterated that the work injury was still a substantial factor in causing the employee’s low back condition.

The employee continued to be treated at Michigan Spine and Pain Clinic, and followed up there on June 12, 2006, and July 10, 2006, when she reported continuing pain in the right leg and lower tailbone area.
  She also reported sitting or constant movement made the pain worse, and less activity and the medications Dilaudid, Phenergan, Valium and Lyrica, provided relief.
  On August 9, 2006, Dr. Ruiz performed the second RFL procedure on the employee, the trial or diagnostic medial nerve branch blocks having been performed in November 2005.
  Dr. Ruiz opined the purpose of the RFL procedure was to decrease her pain level and again improve her level of function and ability to ambulate, noting the prior RFL had provided about eight months of relief.
  Dr. Ruiz diagnosed the employee with lumbago, sciatica, lumbar facet syndrome, lumbar radiculitis, right lower extremity pain, and lumbar degenerative disc disease.
  The employee then went to visit her family in Alaska, not returning for followup until December 22, 2006, at which time she reported she had received some, but not significant, benefit from the August 2006 RFL procedure.
  She complained of constant back pain with radiation to the right lower extremity.
  Dr. Ruiz prescribed an RS™ medical lumbosacral orthosis and a transcutaneous electrical nerve stimulator (“TENS”) unit, and also continued her medications without change.
  The employee was next seen on February 12, 2007, at which time she reported that she had continued pain and that she did get relief in her pain with medications and the TENS unit, which allowed her to increase her function.
  In addition, she reported the lumbar sacral orthosis allowed her to walk longer.
  PA Pierce continued her medications of Dilaudid, Phenergan and Valium with no change, and the decision was made to have her return for a sacroiliac (“SI”) trigger point injection on her followup visit in one month.
  The SI trigger point injection was performed on May 3, 2007.
  The employee was next seen at Michigan Spine and Pain Clinic on December 7, 2007, and she reported continuing pain and an incident in October when her entire right leg went numb and she fell down.
  She reported she walked and exercised.
  She also reported the SI trigger point injection she received in May had reduced her pain for about six months.
  On January 4, 2008, the employee received a second SI joint steroid injection for her continued pain.
  Dr. Ruiz noted the procedure was reasonable and necessary in light of the history, symptomatology, physical examination and overall clinical presentation, and the goal of the procedure was to assist in treatment and diagnosis, as well as a reduction in pain and improvement of overall function.
  She reported no pain after the procedure, and was asked to return for another injection in two months.
  On March 5, 2008, the employee saw Dr. Ruiz for followup, and she reported pain relief provided by the prior SI injection had lasted for six weeks.
  Dr. Ruiz diagnosed the employee with lumbago, facet arthropathy/syndrome, sciatica, and sacroilitis.
  The employee was continued on the same medications.
  She returned to see Dr. Ruiz on April 4, 2008, and complained of low back pain and right leg pain.
  She reported her last SI injection worked well, allowing her to stand and walk longer, until she had to lie on her back for a long while during a cardiac cath.
  Dr. Ruiz performed a second SI joint steroid injection.

B.  Past Medical History

The medical records dating back to 1991, prior to the work injury, document the employee was treated for stress and depression due to family problems, including the mental illness of her husband, over a period of several years.
 On April 22, 1992, she was admitted to PAMC for nervousness and depression, also related to family problems.
 On December 13, 1995, Robert Alberts, M.D., a psychiatrist, wrote a letter to Alaska Aid to Families with Dependent Children (“AFDC”), in which he stated the employee had been under his care for the past several years.
  He stated she had tried to work to make a living for the family, but her husband’s condition more recently had deteriorated, so that it was impossible for her to maintain her job.
  He also stated the employee was suffering from a chronic mental condition, and as a result at times she could not maintain a job despite being an excellent worker.
  The employee apparently returned to work for a time, as Dr. Alberts again wrote a letter dated September 18, 1997 to the AFDC program explaining the employee’s situation.
  He stated holding down a full-time job and dealing with the stress at home, due to her husband’s chronic mental illness and problems with her eldest daughter, caused her to become too depressed to return to work.
 He explained the employee had to be put on medication, and needed to stay at home to deal with the problems at home.
  Dr. Alberts recommended the family be put back on AFDC, and commended the employee on her courageous attempt to keep the family off Welfare.
  A letter dated October 7, 1997, authored by Dr. Alberts, noted the employee planned to move to Michigan.
  There was then a gap in the records, which resumed in 1999, and documented continued family problems and the employee’s prescriptions for antidepressant medication.
 A clinic note of October 12, 1999, stated the employee was enjoying her assistant manager job.
 A note dated December 6, 1999 stated she was able to get off all medications, although she continued to have family-related stress.
  Subsequently, on January 6, 2000, Dr. Alberts wrote a letter recommending the employee be put on AFDC due to extreme stress and depression.
  On March 1, 2000, the employee was admitted by Dr. Alberts to the PAMC psychiatric unit due to severe depression and suicidal ideation.
  Dr. Alberts opined her depression was the result of family problems, especially her husband, who had a serious mental illness.
  She was discharged on March 10, 2000, with the medications Serzone and Klonopin.
  The employee continued to be treated for her depression by Dr. Alberts and an advanced nurse practitioner (“ANP”) Gail Dalrymple, until September 10, 2001, when she was again admitted to PAMC psychiatric unit for depression and suicidal ideation by Dr. Alberts.
  She was discharged on September 25, 2001, after a two-week hospitalization, on discharge medications Effexor, Valium, Klonopin, and Ambien.
  On September 27, 2001, Dr. Alberts opined employee should stay at home with her husband and not take on the additional stress of working outside the home.
  Then on January 8, 2002, ANP Dalrymple noted the employee had obtained a restraining order against her husband after he beat her, and thus she was living separately from him.
  The employee continued to receive care for her mental health and family problems at the Langdon Clinic until she moved to Michigan in 2004.
  

    C. Deposition and Hearing Testimony

1.  Deposition Testimony of Dr. Ruiz
Dr. Ruiz testified telephonically by deposition on June 25, 2008.
  He testified he is board certified in physical medicine and rehabilitation, and also in pain medicine, the latter of which requires training and experience in the specialized treatment and caring for patients with pain.
  He testified his board certification in pain medicine makes him more qualified to diagnose and treat chronic pain than a physician without that certification.
  He further testified he has received post-graduate training in chronic pain, and the board certification requires 50 hours of continuing medical education each year.
  He testified he has training in most of the current treatment methods for dealing with chronic pain, and although he does not specialize in pain pumps and spinal cord stimulators, he does pretty much everything else.
 Dr. Ruiz testified the majority of his practice is in diagnosing and treating chronic pain, although some of his practice is in acute pain and physical medicine and rehabilitation.
  He further testified he currently treats hundreds, if not over a thousand chronic pain patients, seeing over 20 patients per day, and that in his career, he has treated thousands of chronic pain patients.
 

Dr. Ruiz testified he has been treating the employee since April 2004, and found she sustained a nerve injury, which is responsible for the employee’s continuing pain.
  He testified he initially scheduled the employee for lumbar and medial branch nerve blocks under fluoroscopy, which are diagnostic procedures to determine if her pain was coming from the facet joints in her back.
  Dr. Ruiz testified if the patient’s pain was numbed by the nerve blocks, she might be a candidate for facet steroid injections, which involves injecting steroids directly into the joints, or radiofrequency neurotomy, which involves cutting the nerves coming from the joints so the pain is not perceived by the patient.
  He testified the employee had a spinal cord stimulator when he first started treating her, but it was removed in August 2005, after it ceased to function well.
  Dr. Ruiz testified he continued to treat her after the stimulator was removed, and her complaints of pain were the same as before the device was removed.
  He testified the treatments he prescribed to address the employee’s symptoms included medications, physical therapy and a radiofrequency lesioning (“RFL”) procedure, the latter of which helped to decrease her pain.

Dr. Ruiz testified he still disagrees with Dr. Rosenbaum’s diagnosis of the employee’s back condition as lumbar strain, due to the fact the employee had marked reduction in her pain with local injections at the median nerves which supply the lumbar facet joints.
  Dr. Ruiz’s January 6, 2006 letter addressed the specificity and sensitivity of the localized injections at the median nerves.  He testified that specificity and sensitivity are extremely high when the procedure is performed twice, as was done with the employee, and that it was significant because she responded positively on both occasions.
  He testified the facet injection is a procedure that has been studied by various physicians in patient populations and has been proven to be useful diagnostically in identifying the origin of the pain.
  In addition, he testified once he identified where the pain was coming from by the facet injection, he then performed the RFL procedure.
  Dr. Ruiz testified the RFL procedure has to be repeated when the nerves regenerate.

Dr. Ruiz also testified concerning his comments in the January 6, 2006 letter about the EMG test performed by Dr. Hadley in 2003.
  He testified the EMG test was incomplete, as it did not include examination of the lumbar paraspinal musculature or the majority of the muscles innervated by the sciatic nerve.
  He further testified EMG studies and NCS can miss pathology, so that negative results from these tests do not prove absence of pathology.
  Dr. Ruiz testified concerning a diagnostic test he heard about at a meeting of the National American Academy of Pain Medicine, called a neurogram with MRI, a procedure that can reveal pathology a regular MRI does not, and which is currently being studied by researchers in a few select locations.
  He testified the neurogram with MRI might be worth a try in the employee’s case.

Dr. Ruiz testified the employee’s August 16, 2002 work injury is still a substantial factor causing her need for medical evaluation and treatment for her low back and right leg, and that she still has pathology related to that injury.
  He further testified the work injury is a substantial factor causing her disability, and the pathology caused by the work injury has led to functional impairment.
  Dr. Ruiz also testified the employee should have a repeat EMG that is complete and includes all the relevant musculature.
  He further testified the employee will need additional RFL in the future.
  Dr. Ruiz testified a spinal cord stimulator might benefit the employee, but she was reluctant to have another one, as she was worried something might go wrong with it, as it had in the past.
  He testified she will also need prescription medication in the future, including hydrocodone and Valium.
  Dr. Ruiz testified he has not seen any evidence of malingering on the employee’s part or any evidence her symptoms were caused by mental health issues.
  

Dr. Ruiz also testified concerning his opinions on Dr. Gritzka’s June 13, 2006 report.
  Dr. Ruiz testified he agrees with Dr. Gritzka’s opinion the August 16, 2002 work injury could not be eliminated as a substantial factor in causing the employee’s low back or right leg symptoms.
  He testified he also agrees the employee has a chronic condition that was caused by the work injury and that implanting and removing the spinal cord stimulator was not a benign thing and could cause scar tissue that could cause pain.
  However, Dr. Ruiz testified he does not agree with Dr. Gritzka’s opinion there is no further care or treatment that is reasonable or necessary.
  Dr. Ruiz testified he based his opinion on the employee’s reports of pain, and he has chosen to believe her, in addition to the fact her pathology, as evidenced by her response to the facet blocks, comes from the facet joints.
  Further, he testified the treatment for the facet joints involves RFL, which has to be repeated after the nerves grow back.
 According to his testimony, he will continue to prescribe pain medication, as the employee tells him she is able to do things she can’t do without the pain medication, and that he agrees with Dr. Gritzka’s opinion that medications like narcotics and psychotropic agents are reasonable and necessary if they provide some pain relief.
 

Dr. Ruiz testified physiatrists have a different approach to chronic pain than orthopedic surgeons do, as surgeons often have an attitude of “operate on them and you’re done with them….”
  He testified the treatment he has provided to the employee for the last two years is treatment to address her symptoms that she had told him were related to her August 16, 2002 work injury, and in addressing the employee’s pain complaints, the employee told him the treatments have helped her.
  He testified he believes the employee when she says she has pain, and when she says a treatment helps her.
  Further, he testified the treatments are reasonable and necessary to treat her work-related injury and are medically-acceptable options to treat the employee’s condition.
  Dr. Ruiz testified the employee has a chronic pain condition, with occasional flare-ups when she is more active, and his treatments address those flare-ups.
  

Dr. Ruiz testified the past treatment he has given the employee enabled her to function at a higher level than if she had not had those treatments, and future, continuing additional treatment will also improve her functional ability.
  He testified the RFL treatments can be expected to reduce symptoms from three months to two years, and the sacroiliac joint steroid injections decrease pain by decreasing inflammation, and the relief lasts a highly variable amount of time.
  He testified the employee had sacroiliac joint steroid injections in January, April and June of 2008, with a reduction in pain from 10 out of 10 before the injection down to 0 over 10 after the injection.
  

Dr. Ruiz testified all the testimony in his deposition are his professional opinions to a reasonable degree of medical probability.
  Dr. Ruiz characterized the treatments he provides to the employee as palliative, and opined the treatments are unfortunately not going to fix her condition permanently.

Dr. Ruiz testified psychological issues, including depression, can affect a patient’s perception of pain, and that since his March 30, 2006 response to Mr. Soule’s letter of February 28, 2006, in which he stated the employee had not been found to have mental health issues at his clinic, he has been informed the employee suffered from major depression in the past.
  

Dr. Ruiz testified he thinks the employee has some psychological factors affecting her pain perceptions.
  He testified he currently prescribes Valium to assist the employee to deal with the stress of her life, and he understood from Dr. Turco’s report the stressors in her life included family issues with her husband and financial issues.
  Dr. Ruiz testified he gives his patients a pain practice agreement primarily for safety reasons to prevent dangerous medication interactions and to prevent patients from drug seeking from multiple physicians.
  He testified he has new patients fill out a patient information form to understand their medical conditions to provide appropriate treatment.
  Concerning the questions on the information form, he testified it is important to know if a patient has used street drugs so that he can prescribe medications appropriately, and he has less concern about marijuana than some other street drugs.
  He further testified he would be concerned if he knew the employee had tested positive for marijuana in 2002, in September and November, and that she had not answered the question on his clinic’s patient information form concerning street drugs.
  Dr. Ruiz further testified he did not remember that Dr. Goranson’s report stated the employee was being evasive about her marijuana use when he saw her in January 2006.
  Dr. Ruiz testified he has not performed any urine drug screening tests on the employee in the past, but he will in the future.
  He also testified he does not have any medical evidence the employee has smoked marijuana since 2002.

Dr. Ruiz again testified concerning Dr. Turco’s report, and agreed with Dr. Turco’s opinion the employee had significant psychosocial factors as a contributing cause to her pain, but Dr. Ruiz testified his opinion is the psychosocial factors were a partial contributing cause.
  He also testified he is treating the employee for her subjective pain complaints, and that there is no way to verify these subjective complaints.
  He again testified he has not ordered the neurogram with MRI as it is experimental, not within the standard of care, and would not change his plan of care.
  He further testified the SPECT, a bone scan, can be performed to identify problems in facet joints about 80% of the time; but that he has not ordered one as in his opinion the blocking of the nerves is more useful.
  He testified the nerve blocks are superior to the SPECT scan, as they can determine whether or not RFL will benefit the patient, whereas the SPECT scan cannot.
  Dr. Ruiz also testified it was possible the employee’s response of pain reduction from 10 over 10 to 0 over 10, to the June 5, 2008 injection could be explained by the placebo effect, but he does not think that was the case with the employee.
  Dr. Ruiz testified there are a number of explanations for the fact the employee experienced complete relief from the sacroiliac injection on June 5, 2008, but only experienced some benefit from the December 22, 2006 RFL procedure, including that either the pain was all coming from her sacroiliac joint, the placebo effect, the employee was not telling the truth, or the local anesthetic given prior to the sacroiliac joint injection spread to other structures where her pain was coming from.
  

Dr. Ruiz testified the employee has more than one pain generator, including the facet joints, the sciatic nerve injury and the sacroiliac joint.
  He testified the expected results of the sacroiliac joint injections would depend on the source of the pain, and if 100% of the pain was from that joint, the patient would get a lot of relief, but if only part of the pain was coming from the joint, the patient would get only partial relief.
  He testified the RFL procedure does not address the sacroiliac joint or the sciatic nerve.
  Dr. Ruiz testified the RFL procedure has been effective in reducing the employee’s pain that originates in the facet joint.

Dr. Ruiz testified the employee presented in a reasonable fashion with regard to her behavior and the manner in which she related her history.
  He testified he agrees with Dr. Turco’s report describing the employee as answering questions in an honest and open fashion, without indication of a somatization disorder, depression or anxiety.
  He testified she is forthright.
  He testified that, concerning malingering, he does not ever remember thinking she was lying to him.
  Dr. Ruiz testified he does not think the employee’s response to his treatment is due to the placebo effect.

2.  Deposition Testimony of Dr. Rosenbaum

Dr. Rosenbaum testified telephonically in a deposition on July 16, 2008.
 He testified he is not board certified in chronic pain management, or psychiatry.
 He testified he reviewed all the medical records of treatment of the employee by Dr. Ruiz from 2006 to May 2008 provided to him, as well as part of Dr. Ruiz’s June 25, 2008 deposition.
  He testified there was nothing in these records that caused him to change any of the opinions he expressed in his January 6, 2006 EME report, as he was looking for any type of medical tests or findings on physical examination or historical changes, or response to the therapeutic measures done that would show any opinions he expressed were inaccurate or should be changed, but found none.
  He testified in his opinion there is no medical or objective evidence to support the employee’s subjective complaints.

Dr. Rosenbaum testified he reviewed the May 25, 2006 report of Dr. Turco, and in Dr. Rosenbaum’s opinion, Dr. Turco’s report upgraded his own January 6, 2006 report, in which he stated there might well be a diagnosis of psychogenic pain disorder made.
  Dr. Rosenbaum testified there is no rationale for any relationship of the employee’s ongoing care after January 2006, with the work injury.
  He testified the employee had a variety of types of invasive and noninvasive procedures and medications, and she always came back with the same complaints of pain.
 Dr. Rosenbaum further testified that, other than possibly the placebo effect, there has not been anything achieved over the two years she has been treated since January 2006.
  He also testified some of the treatment, including the medication, and potentially the RFL procedures and the injection treatments over the interval since January 2006, fall under the definition of palliative care, but the palliative care would be directed under psychogenic pain syndrome rather than the palliative care related to her industrial injury.

3.  Hearing Testimony of the Employee

The employee testified she worked as an assisted living aide for the employer when she was injured on August 16, 2002.  She testified she worked for mentally challenged and disabled adults in their homes, cleaned them, bathed them, gave them their medications, took care of their homes, and took them on outings.  She testified when she was injured, she was assisting a female client with walking by walking behind her, when the client resisted and threw herself backward.  The employee testified she hyperextended backwards and tried to prevent the client from being hurt, and when she fell backwards, the client landed on top of her on the floor.  The employee testified she developed low back pain and pain radiating down both legs after the incident.

The employee testified she was treated for her injury with pain and nerve medications, physical therapy, epidural spinal stimulator implant, steroid injections, sciatic nerve injections, and more physical therapy.  She testified she is now receiving RFL treatments and sciatic nerve treatments, or facet injections, using a transcutaneous electrical nerve stimulator (“TENS”) unit, a medication similar to Vicodin, and Valium as needed.  The employee further testified she had a trial spinal stimulator before the permanent, implanted one.  

She testified she had a problem with taking oral pain medications early in the course of her injury, due to nausea and vomiting.  She testified she is currently taking Hydrocodone for pain, with promethazine for nausea caused by the Hydrocodone.  The employee testified the trial spinal stimulator worked well in treating her pain.  She testified she had a permanent spinal stimulator implanted, which involved having a surgical procedure,  being “put out” (under anesthesia) having an incision in her hip, and having a transmitter implanted, plus two lead wires that run parallel to the spine on one side.  She testified the spinal cord stimulator, which was implanted in June of 2003, worked well to relieve her pain, and allowed her to increase her activities of daily living, such as caring for personal needs, cooking, cleaning, shopping, and everything one does to live each day.  The employee testified her current treatment from Dr. Ruiz assists her to perform her activities of daily living better than she can without the treatment. She also testified subsequently the stimulator ceased functioning, as one of the leads broke, and caused her discomfort.  She testified the device was removed in August of 2005.  The employee testified the treatment she has received since the removal of the stimulator include radio frequency lesioning, facet injections and sciatic injections, all through Dr. Ruiz, who has been her attending physician since she moved to Michigan in 2004.  She testified she has not made a claim for a psychological injury from the work injury.

With regard to the treatment Dr. Ruiz suggested, she testified she did engage in the physical therapy to which Dr. Ruiz referred her.  She testified she did not have a special MRI which Dr. Ruiz suggested, as her insurance would not pay for it.  Dr. Ruiz also recommended another EMG, but she has not received it yet, perhaps because the insurance will not pay for it.  She also testified Dr. Ruiz had suggested another spinal stimulator, but she decided not to have it, as she was given only a 50% chance that it would work, and she was concerned it might malfunction and have to be removed again. The employee testified the treatments Dr. Ruiz has prescribed, including RFL treatment, which stops the pain for six months to a year or two, sciatic nerve injections, TENS unit, and medications oxycodone, promethezine, and Valium, all help her with her ability to perform activities of daily living independently. The employee testified she receives the sciatic nerve or facet injections every two months, and RFL treatments depending on how long the effects last.  She testified she has had two RFL treatments in four years, and the first one lasted seven months, whereas the second one has lasted almost one year. The employee testified she is prescribed her medications every month, which she takes as needed.  She further testified she uses the TENS unit once or twice a week, depending on her activity level, as her pain increases with more activity. She testified there are supplies that go with the TENS unit, including electro pads and batteries, which require periodic replacement. She testified these treatments are being paid for by Medicare and herself, since the workers’ compensation insurance controverted the benefits. The employee testified Dr. Ruiz has told her she will need the RFL treatments, the sciatic nerve or facet injections, TENS unit, and medications indefinitely into the future.  She testified she needs and wants these treatments as they help her to function more normally.  She also testified she believes it is her August 16, 2002 work injury that causes her current need for treatment. The employee testified she would not be able to function without the treatment, as the affects of the treatment wear off, and in addition, if she increases her activity level, the pain increases.  She testified Dr. Ruiz’s treatments do not take away all of her pain, but they do make the pain tolerable.  She testified without the treatments the pain would be at a ten on a scale of one to ten.

The employee testified she has been on social security disability since December 2005, and the disability for which she receives social security is her sciatica and low back pain.  She testified she has not worked since her work injury in 2002.  She testified the chart made showing her out-of-pocket medical expenses in her Hearing Brief Exhibit P is accurate.  She testified the Medicare lien amount is $2,675.06.  She testified she wanted the employer to reimburse her and Medicare the amount each has spent, to continue her treatments with Dr. Ruiz, and for the employer to pay for those continued treatments.  

On cross examination, the employee testified she had been taking Valium for about four years.  She testified she is not sure if she has ever taken Xanax.  She further testified Dr. Ruiz told her he wanted to perform one diagnostic study to make sure he was treating all the involved nerves.  She testified she remembers receiving a facet injection in June of 2008, but did not recall what she reported her pain level was before and after the injection.  She testified she was always truthful with her doctors, including the doctors she saw at the request of the employer and the Board.  The employee testified she did have a positive marijuana test in September 2002, and also that she told the personnel at AA Pain Clinic that in November 2002 she told the doctor a urine test would be positive for marijuana.  She also testified she does not remember filling out a form in October 2002, in which she denied having used marijuana in the last six months. In answer to a question concerning a questionnaire she filled out when she first started to see Dr. Ruiz, in April of 2004, as to why she did not fill out the answer to the question, “Do you or have you ever used street drugs?”  the employee testified she does not remember the questionnaire or why she did not fill out the answer to the question. She testified she thought she did tell Dr. Ruiz she used marijuana, but she does not expect Dr. Ruiz to remember every conversation she had with him.  The employee also testified she does not remember what she told Dr. Goranson in 2006 concerning her use of marijuana.  

The employee testified her husband suffers from paranoid schizophrenia with agitation, and this has caused her stress in the past, but not anymore.  The employee testified she was hospitalized in the past for depression, which she felt was due to family problems. The employee further testified she is not currently living with her husband.  In addition, she testified her husband had his diagnosis for 26 years, and she had not suffered from low back pain or sciatica before her work injury of August 16, 2002.  

II. PROCEDURAL HISTORY

The employee filed her ROI on August 30, 2002,
 and her workers’ compensation claim (“WCC”) on December 24, 2002, which stated while at work she was assisting an individual to walk, that individual threw her or himself backwards and, trying to keep that individual from harm, she went backwards, then the individual fell on top of her.
  In her WCC, the employee stated her sciatic nerve was crushed, and she claimed TTD for the period from August 16, 2002 to the “present.”
  Based on the October 18, 2002 EME by doctors Baker and Williams, the employer controverted all benefits, filing a controversion notice on December 16, 2002.
  The employer filed an answer to the employee’s WCC, denying the claim, on January 15, 2003.
  The employer subsequently filed controversion notices on January 15, 2003 and June 30, 2003, also controverting all benefits based on the October 2002 EME.
 

The employee filed another WCC on June 2, 2003, stating she had injured her low back and both legs when she hyperextended her back and fell down while assisting a client.
  The employee claimed an SIME, TTD, PPI, reemployment plan benefit eligibility evaluation, medical costs, interest, and attorney’s fees and costs.
  The employer filed an answer to the June 2, 2003 WCC on June 30, 2003, agreeing to the SIME, but denying all other claimed benefits.
  The employee filed an Affidavit of Readiness for Hearing (“ARH”) on December 9, 2003,
 which was opposed by the employer, based on the fact no hearing date had been set and discovery had not yet been completed.
  Subsequently, the employer accepted the employee’s WCC, and paid the benefits requested in the June 2, 2003 WCC.

The employer filed a petition to modify the finding of eligibility for reemployment benefits and an ARH on January 31, 2006,
 which was opposed by the employee.
  Subsequently, on February 23, 2006, the employee also filed an opposition to the employer’s petition.
  On March 2, 2006, the employee filed a petition for an SIME,
 and also a WCC claiming TTD from January 5, 2006 to the time of medical stability, medical costs from January 5, 2006 forward, PPI in excess of 5% when rated, interest, attorney’s fees and costs, and an SIME.
  The employer filed a Non-Opposition to the employee Petition for SIME on March 14, 2006.
  The employer also filed an answer to the employee’s March 2, 2006 WCC, denying all but the claim for the SIME.
  In addition, the employer filed a controversion to all the benefits the employee requested in her March 2, 2006 WCC, and the benefits the employee requested due to her January 1, 2006 ankle injury.
  On December 20, 2006, the employee filed an additional WCC, appealing a decision of the rehabilitation benefit administrator (“RBA”) approving the reemployment plan, and attorney’s fees and costs.

On December 27, 2006, the employee filed an additional claim for permanent total disability from August 16, 2002 forward.
  The employer  filed answers denying the employee’s claims for PTD from August 16, 2002 forward, review of the RBA decision, and attorney’s fees and costs.
  The employee then filed an ARH, which the employer opposed on the grounds the case was not ready for hearing.
  On March 12, 2007, all the parties signed a Compromise and Release Agreement, in which the employee waived all benefits, except for future medical benefits, for the sum of $19,500.00, and in addition, the employee’s attorney’s fees and costs of $15,000.00 were paid. 

The employee filed an ARH for her June 2, 2003 and February 28, 2006 WCC on January 15, 2008,
 which the employer opposed, requesting a prehearing conference.
  A prehearing conference was held on February 27, 2008, on the issue of the medical costs for the employee’s June 2, 2003 and February 28, 2006 WCC’s.
  The parties stated they had agreed to a second Compromise and Release Agreement, which was contingent on Medicare approval, and a hearing date was set for June 26, 2008 on the issue of medical benefits, in case the Compromise and Release Agreement was not completed.
  At hearing, the parties stipulated that attorney’s fees and costs were also an issue for the hearing.

On June 23, 2008, the employer filed a petition to exclude the medical records compiled by Dr. Ruiz from June 12, 2006 through April 4, 2008, as they were not served on the employer until one week before the hearing in violation of AS 23.30.095(c), AS 23.30.095(h), and AS 23.30.110. The employer argued it was prejudiced by the late filed evidence. The employee opposed the employer’s petition, explaining the background of the case, which included the fact negotiations had been ongoing since January 2007, to settle medical benefits. The employee had signed additional medical releases at the employer’s request in July 2007, so that the employee assumed the employer was obtaining any additional medical records.  In addition, the employee maintained she received no express advice from the employer that the settlement of the medical benefits had failed.  Therefore, she began preparing for hearing and made an expedited record update request to Dr. Ruiz on May 21, 2008, but did not receive those records from Dr. Ruiz until June 16, 2008.  The employee served the records on the employer on June 17, 2008.  The employee argued, given the facts of the case, she was not in violation of any statute or regulation, nor was the employer prejudiced.

In order to protect the rights of all parties and assure the Board’s decision was based upon a complete record in this case, we issued an oral order admitting the disputed medical records and holding the record open to permit the employer to take Dr. Rosenbaum’s deposition.  We limited the scope of the deposition to the disputed medical records.

After the deposition of Dr. Rosenbaum on July 16, 2008, the employee filed a petition to exclude those portions of the doctor’s testimony that were not related to the medical records of Dr. Ruiz.
  The employer filed its objection to the employee’s petition on August 13, 2008.

III.  POSITIONS OF THE PARTIES

A. Employee

1. Employee’s Petition to Strike Portions of Dr. Rosenbaum’s July 16, 2008 Deposition

The employee argued the record was left open to receive the testimony of Dr. Rosenbaum concerning the medical records of Dr. Ruiz for the period of 2006 through 2008, to see whether those records altered any of the opinions of Dr. Rosenbaum as expressed in his January 6, 2006 EME report.  The employee further argued that at the July 16, 2008 deposition of Dr. Rosenbaum, the employer proceeded to ask Dr. Rosenbaum questions concerning Dr. Turco’s SIME report of May 22, 2006, over the employee’s objections that this line of questioning exceeded the scope of the purposes for which the Board left the record open.  The employee also contended the employer questioned Dr. Rosenbaum concerning the concept of “palliative care,” and the employee again objected as this line of questioning was also outside the scope.  The employee argued the employer had thus used the deposition to rebut medical evidence provided by the parties at the June 26, 2008 hearing, or rebut legal arguments made on the basis of that previously provided evidence.  The employee maintained she was prejudiced, as the employer had now done exactly what they objected to in their June 23, 2008 petition to exclude Dr. Ruiz’s medical records, that is, the employer has provided new medical testimony on two issues before the Board.  The employee argued those two issues are Dr. Rosenbaum’s view of Dr. Turco’s report and the concept of “palliative care,” and that now the employee has no opportunity to respond by providing contrary medical testimony or evidence of her own, since the record has closed. 

In addition, the employee argued Dr. Turco’s SIME report was filed and served on June 6, 2006, so that if the employer had wanted Dr. Rosenbaum to review Dr. Turco’s report and issue a supplemental report, it had over two years to do so before the hearing.  The employee contended the employer is attempting to get an unfair advantage post-hearing by developing testimony and opinions from Dr. Rosenbaum that could have and should have been developed pre-hearing.

2.  Medical Costs

At hearing the employee argued this is a case where the employer became tired of paying for medical benefits, so sent the employee to an EME and controverted benefits.  Subsequently, the employee maintained, an SIME was performed, which was favorable to the employee, so the employer continued to pay benefits.  The employee contended, after two more years had gone by, the employer again sent the employee to an EME, generated another dispute, and controverted benefits based on the EME.  The employee argued another SIME was performed, which was also mostly favorable to the employee.  After the second SIME, the parties settled the case, except for future medical benefits.  The employee argued the evidence in the record, the employee’s testimony, and the testimony of Dr. Gritzka and Dr. Ruiz proves she now has chronic pain, not only as a result of her work injury, but also as a result of the implantation and removal of the spinal cord stimulator.  The employee maintained she is requesting relatively modest benefits compared to what most people need for medical care.  

The employee also argued the cost of her care had been pushed off on Medicare, and Medicare should be reimbursed for the cost of the work-related care she has received.  The employee requested the employer also be ordered to reimburse her for her out-of-pocket expenses for her work-related care.

On closing, the employee argued palliative care is compensable care, according to Carter,
 and both Dr. Gritzka and Dr. Ruiz opined the employee needs palliative care.  The employee argued if the sole reason the physicians who opined the treatment she is receiving is not reasonable or necessary, is that the treatment is palliative, their opinions do not overcome the presumption of compensability.  The employee maintained the physicians were making a legal assumption that the treatment was not reasonable or necessary because it was “only palliative” and would not cure her.  Both Dr. Gritzka and the EME physician Dr. Rosenbaum gave this opinion, the employee contended.  

The employee further argued the Bockness case upon which the employer relies is distinguishable from the present case, as the issue in this case, but not in Bockness, is palliative care.

Concerning her marijuana use, the employee argued there is no evidence in the record she has used marijuana since 2004; the only evidence is from 2002.  The employee argued Dr. Ruiz’s statement concerning the employee’s response to treatment as being consistent with the placebo effect is innocuous, as Dr. Ruiz only said it was possible, not probable.  The employee argued she has not made a claim for or had treatment for any psychological condition since the injury.  The employee argued Dr. Turco’s psychiatric evaluation showed the employee did not have any psychological problems, neither somatization, depression, anxiety, panic disorder, malingering or factitious disorder.  The employee argued Dr. Turco’s report was confusing, as he first found the employee did not have any psychological problems, but in the answers to the questions put to him by the Board, Dr. Turco then talked about mixed personality disorder by history. 

The employee argued Dr. Ruiz has practiced medicine since 1997, has seen and treated thousands of chronic pain patients, and although he has been burned a few times, he thinks the employee is legitimate.  The employee maintained that of all the doctors, the one certified in pain medicine, and the one educated and experienced in the treatment of chronic pain, is Dr. Ruiz.  

The employee also argued the Carter case discusses palliative care as flare-ups of a chronic condition, just as she is experiencing.  The employee maintained she is not requesting the experimental diagnostic tests Dr. Ruiz suggested, only the treatment.  The employee also argued the determination by social security that she is disabled is evidence of her disability.  The employee argued if the employee’s mental health is causing her pain, the employer should be ordered to pay for treatment for her mental health.  Finally the employee argued the she is not a piece of equipment that can be discarded when broken, and she should be awarded the minimal benefits she is requesting.

B. Employer

1. Employee’s Petition to Strike Portions of Dr. Rosenbaum’s July 16, 2008 Deposition

The employer argued the deposition testimony of Dr. Rosenbaum should not be excluded, for three reasons.   First, the employer maintained it did not decline to produce Dr. Rosenbaum for the hearing, it simply had no specific reason for producing him.  Second, the employer contended it did not recall being advised Dr. Rosenbaum’s testimony was only for the express and limited purpose of asking whether the additional medical records of Dr. Ruiz changed his opinion.  The employer argued it limited the deposition of Dr. Rosenbaum to addressing the issues going directly to Dr. Ruiz’s medical reports and deposition testimony, and other evidence in the record as of the date of the hearing.  Third, the employer maintained Dr. Rosenbaum’s deposition was short and to the point.  

The employer maintained it questioned Dr. Rosenbaum concerning Dr. Turco’s report, but similar questions were posed to the employee’s treating physician, Dr. Ruiz, at his deposition on June 25, 2008; and in addition, the employee had the opportunity to cross examine Dr. Rosenbaum and chose not to do so.  Finally, the employer asserted questioning one physician about the testimony and or reports or another physician is common in depositions.  The employer also argued the questioning of Dr. Rosenbaum concerning palliative care should be allowed, as his testimony was relevant to one of the main issues at hearing.

2. Medical Costs

The employer acknowledged it accepted the claim initially, but argued the Act does not require the employer to pay for medical care for the rest of the employee’s life.  The employer asserted the evidence of the EME physicians as well as the SIME doctors shows the employee requires no further medical care.  The employer maintained even Dr. Gritzka opined that but for the fact the employee responded to the spinal cord stimulator with a reduction in her pain, he would have diagnosed her with a psychogenic pain disorder.  The employer contended all the diagnostic tests done on the employee were normal, including x-rays, MRI’s, EMG’s, and NCS’s.  The employer drew the Board’s attention to the March 5, 2003 report of Dr. Hadley indicated both the NCS and EMG studies were normal, and that Dr. Hadley also opined the employee had prominent pain behavior and has a number of nonphysiological findings, which will certainly complicate her treatment.  The employer contended the Board should rely on Dr. Hadley, who recommended a functionally based, minimally invasive treatment plan, and psychological assistance might be necessary to help the employee improve her function.  The employer emphasized Dr. Perkins’ report that noted several aspects of the employee’s case did not add up.  The employer argued this was not a case of an insurance company becoming tired of paying for medical treatment, but rather it was a case of an employee without any objective findings continuing to treat for over 3 ½ years.  Furthermore, the employer maintained the employee had a significant psychological history, with several hospital admissions for depression, and all the psychiatrists in the case have noted her complicated and stressful homelife, which they believe is causing her subjective symptoms of pain.  

The employer argued even Dr. Ruiz stated that while he does not believe this is the case, the employee’s response to treatment is consistent with the placebo syndrome. The employer further argued the Board should not rely on the opinions of Dr. Ruiz based upon his testimony that as a doctor it is his training and philosophy to give every patient his full belief in them, which he does even though he has been burned in the past; and that some of the information that came out in the deposition he was unaware of, and will be treating her differently in the future.  In addition, the employer argued the Board should take notice that in March 2003, several doctors opined the employee’s complaints did not add up, as there were no physical findings.  The employer further highlighted its understanding that Dr. Turco said the work injury was not the cause of employee’s psychiatric condition.  The employer contended Dr. Ruiz predicted improvement for the employee two and one half years ago, yet he is still treating her for her symptoms of pain, because there is no way to tell if she has pain, and if she has pain, what is causing it.  The employer maintained Dr. Ruiz admits depression can increase the experience of pain.  The employer argued the Board should follow the Alaska Supreme Court decision in Bockness,
 which the employer argued says after two years the employer is not responsible to pay for all the medical treatment the treating physician decides is necessary, but only the treatment the Board decides is reasonable and necessary as a result of the nature of the injury and the process of recovery.

The employer asserts it has overcome the presumption, since all the EME physicians and some treating physicians have stated no further treatment is necessary.

On closing, the employer argued the Alaska Supreme Court in the Carter
 case found palliative care for flare ups is compensable, but made no finding that continuing care indefinitely is compensable.  The employer maintained it brought out the issue of the employee’s use of marijuana to show she was not completely honest with her doctors, and Dr. Ruiz stated he is treating the employee based on what she tells him.  

IV.  ATTORNEY’S FEES AND COSTS

The employee submitted an Affidavit of Attorney’s Fees and Costs on June 18, 2008, for 46.3 attorney hours for a total of $13,635.00.
 These fees were charged at a rate of $250.00 per hour through February 28, 2008, for a total of 5.10 hours, then at $300.00 per hour from March 3, 2008 forward.
  In addition, there were remaining fees of $1,345.00 from the affidavit of fees and costs dated January 19, 2007, which were reserved for the settlement of medical care which was never completed.
 Thus the total fees were $14,980.00.
 The total costs pursuant to the June 18, 2008 Affidavit of Attorney’s Fees and Costs was $2,008.15, which includes $714.55 in costs that were originally also reserved for the settlement of medical care that was not completed.
 The costs are primarily for photocopies at $0.10 per page, and postage, primarily for correspondence, pleadings, and medical summaries, and computer research.
  Thus total fees and costs per the June 18, 2008 Affidavit, were $16,988.15.

The employee submitted a Supplemental Affidavit of Fees and Costs dated June 26, 2008, claiming additional fees of $6,060.00.
  The additional fees were based on attorney time of 20.2 hours at a rate of $300.00 per hour.
  

On July 18, 2008, the employee submitted the Second Supplemental Affidavit of Fees and Costs.
 The total attorney hours were 8.8 hours at $300.00 per hour, for total fees of $2,640.00.
 There were additional costs for long distance telephone calls, postage, copies, and depositions and transcripts of $1,269.85.
  Thus, the totals, pursuant to the three Affidavits of Fees and Costs, are $23,680.00 in attorney fees and $3,278.00 in costs, for a total of $26,958.00 in fees and costs.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. EMPLOYEE’S PETITION TO EXCLUDE THAT PORTION OF DR. ROSENBAUM’S DEPOSITION NOT RELATED TO DR. RUIZ’S MEDICAL RECORDS  

AS 23.30.135(a) grants the Board broad authority to investigate a claim and conduct hearings in the manner we find shall best ascertain the rights of the parties. The statute specifically states we are not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in the Act.


The Board's regulation at 8 AAC 45.120 provides, in part, as follows:
(e) Technical rules relating to evidence and witnesses do not apply in Board proceedings, except as provided in this chapter. Any relevant evidence is admissible if it is the sort of evidence on which reasonable persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of any common law or statutory rule which might make improper the admission of such evidence over objection in civil actions. Hearsay evidence may be used for the purpose of supplementing or explaining any direct evidence, but is not sufficient in itself to support a finding of fact unless it would be admissible over objection in civil actions. The rules of privilege apply to the same extent as in civil actions. Irrelevant or unduly repetitious evidence may be excluded on those grounds.
(f) any document, including a compensation report, controversion notice, claim, application for adjustment of claim, request for conference, affidavit of readiness for hearing, petition, answer, or a prehearing summary, is served upon the parties, accompanied by proof of service, and that is in the Board's possession 20 or more days before hearing, will, in the Board's discretion, be relied upon by the Board in reaching a decision unless a written request for an opportunity to cross examine the documents authored filed with the Board and served upon all parties at least 10 days before the hearing. The right to request cross-examination specified in this subsection does not apply to medical reports filed in accordance with 8 AAC 45.052; a cross-examination request for the author of a medical report must be made in accordance with 8 AAC 45.052.


The importance of Board decisions based upon a complete record of both the employer's and employee's evidence has been expounded upon by the Alaska Workers' Compensation Appeals Commission in Guys with Tools v. Thurston,
 where it stated, in relevant part, as follows:
The exclusion of evidence, whether offered by the employee or the employer, does not serve the interest of the board in obtaining the best and most thorough record on which to base its decision. It results in efforts to exclude relevant evidence based on whether the party complied with formalities, instead of examining the relevance of the evidence to the dispute and, if admitted, the merits of the evidence….
Proceedings before the board are to be “as summary and simple as possible.” AS 23.30.005(h). The board is not bound by “common law or statutory rules of evidence or by technical or formal rules of procedure.” AS 23.30.135(a). The fundamental rule is that “any relevant evidence is admissible.” 8 AAC 45.120(e). The result of an exclusionary rule is inherently contrary to the open access to all relevant information regarding the claimant's injury that the workers’ compensation statutes are designed to promote. The employee is compelled to release information regarding the reported injury. AS 23.30.017. The free and immediate exchange, as well as filing with the board, of all medical records in the possession or control of both parties is required on the filing of a claim, and the duty to disclose and file medical records continues. AS 23.30.095(h). The Board's procedural regulations state that the Board may rely on any document filed more than 20 days before hearing, provided that a request for cross examination has not been properly filed. 8 AAC 45.120. 

The employee has petitioned the Board to exclude from the record in this matter certain pieces of evidence; specifically, those portions of Dr. Rosenbaum’s testimony in his July 16, 2008 deposition that dealt with Dr. Turco’s May 22, 2006 EME report and those portions that dealt with the concept of palliative care.  Before the hearing, the employer filed a petition to exclude the 2006 though 2008 medical records of Dr. Ruiz.  The employee opposed that petition.  At hearing, we decided to admit the disputed records into evidence, and allow the employer to depose Dr. Rosenbaum after the hearing concerning Dr. Ruiz’s records. Based on our review of the audio recording of the hearing on June 26, 2008, we find we did limit the deposition of Dr. Rosenbaum to the issue of the medical records of Dr. Ruiz from 2006 to 2008.  Specifically we stated:  “If Ms. Porcello would like to have her EME physician comment on those, that would be fine, and as soon as you let us know when that day will be, we can leave the record open.”
  Furthermore, we find the employee is correct in arguing the employer improperly expanded the scope of Dr. Rosenbaum’s deposition to rebut medical evidence provided and legal arguments made at the June 26, 2008 hearing.  We also find the employee is correct in her argument that now she has no opportunity to respond to the new medical testimony on two issues before us. However, only because we find the employee is ultimately not prejudiced by the consideration of the Dr. Rosenbaum’s testimony concerning Dr. Turco’s EME report and the concept of palliative care, we shall deny the employee’s petition to exclude those portions of Dr. Rosenbaum’s deposition.

II. MEDICAL BENEFITS

AS 23.30.095(a) provided, in part, at the time of the employee’s injury:

The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee.  However, if the condition requiring treatment, apparatus or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee’s disability and its relationship to the employment and after disablement.  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require….

In Municipality of Anchorage v. Carter,
 the Alaska Supreme Court held that “the process of recovery” language in AS 23.30.095(a) “does not preclude an award for purely palliative care where the evidence establishes such care promotes the employee’s recovery from individual attacks caused by a chronic condition.”
  In Carter, the employee suffered from degenerative disc disease and requested compensation for hot tub treatments and as-needed chiropractic care.
  The employee presented the testimony of himself, his wife, and two chiropractors who had treated him that the treatments reduced his pain.
  The employer relied on the testimony of Dr. James, who had examined the employee for an hour at the employer’s request, and who testified the continued chiropractic care was not medically indicated, recommending instead a regular exercise program and a hot shower.
  The Board found there was no evidence those treatments could help the employee recover from his chronic condition, and therefore denied the request for both, pursuant to AS 23.30.095(a).
  The Alaska Supreme Court found the presumption of compensability pursuant to AS 23.30.120(a) applies to any claim for compensation under the Act, and therefore: 

an injured employee may raise the presumption that a claim for continuing treatment or care comes within the provisions of AS 23.30.095(a), and that in the absence of substantial treatment to the contrary this presumption will satisfy the employee’s burden of proof as to whether continued treatment or care is medically indicated.
  

The Board held AS 23.30.095(a) prohibited requiring the employer to pay for care that was purely “palliative, not necessary to the process of recovery,” but the Alaska Supreme Court refused to interpret the “process of recovery” language so narrowly.
  The Alaska Supreme Court held the “process of recovery” language of AS 23.30.095(a) does not preclude an award for purely palliative care where the evidence establishes that such care promotes the employee’s recovery from individual attacks caused by a chronic condition.”

In our analysis of the instant case, we must first apply the statutory presumption of compensability.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  

The presumption attaches if the employee makes a minimal showing of a preliminary link between the claimed treatment or disability benefit and employment.
  This presumption continues during the course of recovery from the injury and disability.
  To make a prima facie case, raising the presumption of compensability, the employee must present some evidence that (1) she has an injury and (2) an employment event or exposure could have caused it. "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  Also, a substantial aggravation of an otherwise unrelated condition, imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  

In the instant case, at the first stage of the presumption analysis, we find the employee has raised the presumption of compensability for her claims for medical benefits for her low back condition from January 5, 2006 and ongoing, through the testimony of her treating physician Dr. Ruiz, and SIME physician Gritzka.  In his June 25, 2008 deposition, Dr. Ruiz testified it was his opinion the employee’s August 16, 2002 work injury was still a substantial factor causing her need for medical evaluation and treatment for her low back and right leg pain, and that she still has pathology related to that injury.  In addition, he testified the work injury was still a substantial factor causing her disability, and the pathology caused by the work injury has led to functional impairment.  In his May 25, 2006 SIME report, Dr. Gritzka opined the August 16, 2002 work injury was still a substantial factor in causing the employee’s low back condition.  He also opined treatment of the employee’s condition with prescriptive pain medications, including narcotics and psychotropic agents, was reasonable if they provided pain relief.


Once the presumption attaches, substantial evidence must be produced showing the disability is not work-related.
  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.
  There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the employee does not suffer work‑related injury or disability; or (2) eliminating all reasonable possibilities that the injury is work‑related.
  The same standard that is used to determine whether medical evidence is necessary to establish the preliminary link applies to determine whether medical evidence is necessary to overcome the presumption.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
  

At the second stage of the presumption analysis, we look at the employer’s evidence rebutting the presumption in isolation.  In doing so, we find the employer has presented substantial evidence to rebut the presumption through the reports and testimony of EME physicians Goranson and Rosenbaum.  Dr. Goranson diagnosed the employee with a pain disorder, preexisting depression and anxiety, or personality disorder, or substance abuse disorder, and opined all were the product of non-work-related issues.  In his EME report of January 4, 2006, Dr. Rosenbaum opined the work injury was a substantial factor in the employee’s symptomatology and physical limitations on her work activities.  Dr. Rosenbaum opined further treatment would be strictly palliative.  However, Dr. Rosenbaum also opined if the employee’s psychiatric evaluation demonstrated a psychogenic pain pattern, then her lumbar spine condition would be insignificant and the work injury would not be a substantial factor in her symptomatology.  In his deposition on July 16, 2008, Dr. Rosenbaum interpreted the psychiatric evaluation performed by Dr. Turco as showing the employee did have a psychogenic pain pattern and opined the palliative care she had been receiving since January 2006, would be directed under psychogenic pain syndrome rather than related to her industrial injury.  We find their opinions do rebut the presumption.

Once the employer produces substantial rebuttal evidence, the presumption of continuing compensability for the claimed benefits drops out.  The employee must then prove all elements of the case by a preponderance of the evidence.
 "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."
 A longstanding principle we must include in our analysis is that inconclusive or doubtful medical testimony must be resolved in the employee's favor. 
 
At the third stage of the presumption analysis, we find the employee has proven by a preponderance of the evidence the August 16, 2002 work injury is a substantial factor in her need for treatment and/or palliative care of her low back condition from January 5, 2006, and ongoing. 

We find the employee credible.
  Although we did not have a chance to observe her in person, as she testified telephonically, we found she answered the questions asked of her in a forthright and honest manner. The employer argued discrepancies or omissions in information the employee gave to Dr. Ruiz showed she had not always been honest with her doctors.  For instance, the employer argued, the employee had left blank a question on Dr. Ruiz’s intake form concerning street drugs. However, we note the employee testified she did not remember the questionnaire or why she did not answer the question, and also that she did give the information concerning her past marijuana use to other health care providers, for instance, Dr. Hadley. In addition, some of the EME physicians, notably doctors Baker, Williams and Goranson, noted in their reports what they considered to be exaggerated pain behaviors.  However, Dr. Ruiz, as well as SIME physicians Turco and Gritzka, all opined the employee was honest and forthright, and they did not consider her to be exaggerating her pain. In addition, the employer argues the employee’s response to treatment is consistent with the placebo effect. The Board is not persuaded by the employer’s arguments; to the contrary, we find when the employee complained the spinal cord stimulator ceased to relieve her pain, it was found to be malfunctioning.  We find this fact bolsters the employee’s credibility and is an indication the pain relief she reports from treatments is actual pain relief, not the placebo effect.  In summary, we find the employee’s testimony credible.
  

The employee testified concerning the treatments she has been receiving from her treating physician, Dr. Ruiz, and the fact these treatments all help decrease her pain and help her with her ability to perform activities of daily living independently.  She also testified she needs and wants these treatments as they help her to function more normally.  The employee testified she had been hospitalized in the past for depression, which she felt was due to family problems.  She further testified her husband’s mental health problems have caused her stress in the past, but not anymore, and she was not currently living with him. 

We find the reports and testimony of the employee’s treating physician, Dr. Ruiz to be the most credible,
 informative and reliable concerning the employee’s treatment for her low back condition from January 5, 2006, and ongoing.  Not only is Dr. Ruiz the physician who is the most knowledgeable about the employee’s current condition, as he has treated her since April 2004, but he is the only physician involved in this case who is board certified in pain medicine. In addition, Dr. Ruiz’s experience in this specialty is extensive, as he testified he has treated thousands of patients with chronic pain. Dr. Ruiz testified he diagnosed the employee as having sustained a nerve injury and having continuing pain from that injury, so that she now has a chronic pain condition, with occasional flare-ups when she is more active.  Dr. Ruiz defended his diagnosis of a nerve injury, testifying the diagnostic procedures he relied upon in making this diagnosis were the lumbar and medial branch nerve blocks, which showed her pain was coming from the facet joints in her back.  He testified the specificity and sensitivity of these nerve blocks is extremely high, particularly when they are performed twice, as was done with the employee, who responded positively on both occasions.  Dr. Ruiz testified he did not have the SPECT scan performed, as he thought the nerve blocks were superior to the SPECT scan.  Dr. Ruiz also testified the EMG testing performed by Dr. Hadley in 2003, which while negative, was incomplete.  He further testified that in any case, EMG studies and NCS can miss pathology so that negative results do not prove the absence of pathology.  Dr. Ruiz testified the employee had more than one pain generator, including the facet joints, the sciatic nerve injury, and the sacroiliac joint.  

Dr. Ruiz further testified the treatment he gave the employee, including RFL, sacroiliac joint steroid injections, the TENS unit, and the medications Hydrocodone and Valium, were reasonable and necessary, as well as medically acceptable, to treat her work-related condition.  He further testified these treatments address the employee’s occasional flare-ups in her chronic pain condition.  He testified the treatments were palliative and enabled the employee to function at a higher level than she could without them, and future, continuing additional treatment will continue to improve her functional ability.  He testified the treatments will not cure the employee’s condition.

Dr. Ruiz also testified the employee presented in a reasonable fashion with regard to her behavior and the manner in which she related her history.  He testified the employee was forthright and answered questions in an honest and open fashion, with no indication of a somatization disorder, depression, or anxiety.  He testified he did not ever remember her lying to him.  Dr. Ruiz testified the employee did have significant psycho-social factors as a contributing cause to her pain, but in his opinion these factors were a partial contributing cause.  He testified that while it was possible her response to treatment was due to a placebo effect, he did not think her response was due to the placebo effect.  

We find based on Dr. Ruiz’s medical reports and testimony, the August 16, 2002 work injury is a substantial factor in the employee’s current chronic pain condition. We further find the treatments Dr. Ruiz provides to the employee, including RFL, sacroiliac joint steroid injections, the TENS unit, and prescription medications, including Hydrocodone, Promethazine, and Valium, are palliative treatments that address the flare-ups in the employee’s chronic pain condition and assist her to function at a higher level than she otherwise would be able to.

We also give substantial weight to the opinion of SIME physician Dr. Gritzka, whose reports were useful to us in understanding the employee’s condition.  Because Dr. Gritzka evaluated the employee twice, we find he has a more thorough understanding of the employee’s condition.  Dr. Gritzka opined the employee’s August 16, 2002 work injury is still a substantial factor in causing the employee’s current low back condition. He explained there are two modalities by which the employee’s ongoing pain can be explained. The first includes a self-perpetuating cycle wherein the presence of pain itself induces more pain through the production of “irritating neurohumors,” or substances that cause pain, and the second is the implantation and removal of the spinal cord stimulator. Dr. Gritzka opined the work injury could not be eliminated as a substantial factor in causing the employee’s low back or right leg symptoms, diagnoses or conditions that she has had since her work injury, nor could he give an alternative diagnosis that eliminates the work injury as a substantial cause of her symptoms, diagnoses, or conditions.  Further, Dr. Gritzka opined he would not change his opinion if Dr. Goranson diagnosed a psychogenic pain disorder, due to the implantation and removal of the spinal cord stimulator.  In addition, Dr. Gritzka stated in his June 19, 2006 addendum to his May 22, 2006 SIME report, that he had an opportunity to review the May 22, 2006 EME report of Dr. Turco, and the report did not change his opinions as expressed in his June 13, 2006 SIME report.

Although Dr. Gritzka opined the RFL and SI joint steroid injections were not reasonable or necessary, Dr. Gritzka based this opinion on the fact these treatments did not cure the employee’s condition. Dr. Gritzka did not address whether these treatments relieved the employee’s flare-ups of her chronic pain condition, and improved her day-to-day function by reducing her pain. Therefore, we do not rely on Dr. Gritzka’s opinion concerning RFL and SI joint steroid injections.

We find the January 6, 2006 EME report of Dr. Rosenbaum is less helpful to us that those of doctors Ruiz and Gritzka, in understanding the employee’s chronic pain condition.  Dr. Rosenbaum opined the August 16, 2002 work injury is still a substantial factor in the employee’s chronic pain condition, which he diagnosed as lumbar strain.  However, Dr. Rosenbaum also opined, if the employee’s psychiatric evaluation demonstrated a psychogenic pain pattern, the work injury would not be a substantial factor in her current condition.  In order for us to find a psychogenic pain pattern, as opposed to the work injury, is the only substantial factor causing the employee’s current condition, we would have to rely on the opinion of Dr. Goranson.   However, as explained below, we do not rely on the opinion of Dr. Goranson.  Because we do not rely on the opinion of Dr. Goranson, because we do not agree with Dr. Rosenbaum’s diagnosis of the employee’s condition as lumbar strain, and because we do not agree with Dr. Rosenbaum’s interpretation of Dr. Turco’s report as supporting the proposition the employee has only a psychogenic pain pattern, we do not rely on Dr. Rosenbaum’s opinions as expressed in his January 6, 2006 EME report concerning the employee’s diagnosis, or his July 16, 2008 deposition concerning psychogenic pain pattern and the purpose of the palliative care the employee receives.  Rather, as noted below, we find, based on our review of Dr. Turco’s report, the employee has psychological factors affecting her physical condition, or a pain disorder with significant psychosocial factors as a contributing cause.  We find neither diagnosis eliminates the work injury as a substantial factor in causing the employee’s current condition and need for treatment.

We find the EME report of Dr. Goranson is helpful to us as there was an exhaustive discussion of the employee’s medical records concerning her psychiatric care, which make it clear the employee definitely had many psychosocial stressors over the years, due to family problems, primarily her husband and his chronic mental condition and resulting behavior.  However, we do not rely on Dr. Goranson’s opinion due to his many comments which we find show prejudice towards the employee, and we find we cannot rely on his opinion or give it credibility. In particular, we find the comments Dr. Goranson made in which he accused the employee of relying on health care providers to obtain “entitlement” to disability benefits show his misunderstanding of the role of physicians when benefits, both public and workers’ compensation, are at issue.  Any person with a disability, whether it is a mental or a physical disability, serious enough that the person needs AFDC benefits, worker’s compensation benefits, or social security disability benefits, will of course need medical documentation of the disability, which will have to be provided by health care providers.  We find Dr. Goranson’s comments disparaging Dr. Alberts’ letters supporting the employee’s need for AFDC, and in one case speculating Dr. Alberts’ comment that the employee was an excellent worker had to have come from the employee herself, reflects subjective assessment, without substantive basis, and also demonstrate his inability to focus on the psychiatric concerns and questions raised by the employer. We find Dr. Goranson’s medical opinion is overshadowed by his attempts to pass judgment on the employee with regard to issues that go beyond his expertise.  Therefore, we shall not rely upon Dr. Goranson’s opinions.

We find the EME report of Dr. Turco helpful concerning the employee’s condition.  We find Dr. Turco’s opinion confirms the opinions of Dr. Ruiz and Dr. Gritzka concerning the employee’s honesty and straightforwardness, as well as the fact that psychosocial factors are a contributing cause of her chronic pain condition. Dr. Turco diagnosed the employee with psychosocial factors affecting physical condition, or pain disorder with significant psychosocial factors as a contributing cause.  In an explanation of these diagnoses, Dr. Turco opined either diagnosis assumes that psychological factors are the main contributing cause of the continued complaints of pain.  However, we find, based on our review of the entire record, especially the reports and testimony of Dr. Ruiz and Gritzka, that while psychological factors are a contributing cause of the employee’s continued complaints of pain, the work injury is a substantial factor in the continued complaints of pain.  In addition, we find that even if psychological factors were the main contributing cause of continued complaints of pain, the work injury is still a substantial factor in the continued complaints of pain.  Dr. Turco opined there was an absence of objective findings to explain the employee’s pain complaints on a physical basis. However, Dr. Turco deferred to Dr. Gritzka to answer the question of whether the work injury was a substantial factor in causing the employee’s low back or right leg symptoms, diagnoses or conditions. In addition, we find Dr. Gritzka explained two physical bases for the employee’s pain complaints, that of the vicious cycle of pain causing more pain by creating substances that cause pain, and the implantation and removal of the spinal cord stimulator.  Based upon Dr. Gritzka’s expertise as an orthopedic surgeon, we choose to rely on his opinion regarding the existence of a physical basis for the employee’s pain. In addition, the Alaska Supreme Court in Kessick v. Alyeska Pipeline Service Co.,
 found the lack of objective signs of an injury in and of itself does not preclude the existence of such an injury, as there are many types of injuries which are not readily disclosed by objective tests.

We do not rely on the EME reports of doctors Baker and Williams, as both doctors evaluated the employee only once, in 2003, and their opinions are not helpful to us in understanding the employee’s condition thereafter.

We find the Alaska Supreme Court’s finding in Carter
 concerning palliative care, to be instructive in the instant case.  We find, based on our review of the entire record, the employee suffers from a work-related chronic pain condition, and has flare-ups of her pain, which reduce her ability to function.  We also find, based on the employee’s testimony and the medical records and testimony of Dr. Ruiz, the treatments Dr. Ruiz provides to the employee, including RFL treatments, SI joint steroid injections, the TENS unit, and medications, including Hydrocodone, Phenergan, and Valium, are all reasonable and necessary to reduce her pain due to the flare-ups, which allows her to function more normally and independently in her activities of daily living. We find, based on our review and consideration of the entire record, and specifically the employee’s testimony, the medical records and the testimony of Dr. Ruiz, and the SIME reports of Dr. Gritzka, the August 16, 2002 work injury is a substantial factor in the employee’s chronic pain condition since January 5, 2006, and ongoing.  We find, based upon our review of the entire record, the employee’s psychosocial stressors are a contributing cause of her chronic pain condition, but the work injury is still a substantial factor in her chronic pain condition and need for treatment. 

Although the employer has argued we should rely on the Alaska Supreme Court decision in Bockness v. Brown Jug, Inc. (“Bockness”),
 we find the instant case is distinguishable from Bockness. In Bockness, the employee sought chiropractic care for a work-related back injury, and the Board found the employer did not need to pay for the chiropractic treatments beyond the frequency standard authorized by regulation, or for more than six weeks of injection therapy, during the time the employee was medically unstable.
  Concerning the injection therapy, which consisted of trigger point and epidural injections, the Board in Bockness found, based on the testimony of physicians who opined those treatments should not extend beyond a six-week period without tremendous improvement by the patient, that those treatments were not reasonable or necessary.
  In the instant case, unlike in Bockness, we find the medical evidence supports the employee’s need for treatment, and the efficacy of that treatment. As discussed above, the standard for whether palliative treatment is compensable is whether such treatment is reasonable and necessary to address flare-ups of a chronic condition, and whether those treatments reduce symptoms to improve the individual’s ability to function.
  

The employer also relies on the Board’s decision in Cameron v. Wild Alaska Rivers Company (“Cameron”),
 to support its argument the treatment sought by the employee is not reasonable or necessary or required by the employee’s process of recovery from the work injury.  In Cameron, the employee initially injured his knee in 1997, then sought treatment for low back pain, which his treating physician attributed to his knee problems.
 The employer accepted the low back condition and paid for chiropractic care starting in May, 2000.
 The employer later controverted medical benefits for the low back condition based on the May, 2004 reports of two EME physicians, both of whom opined the employee’s back condition was not work-related.
 The employee offered the opinions of the three chiropractors who had treated him, all of whom opined his low back condition was work related and treatment improved his function and decreased his pain.
 The employee was then evaluated by two SIME physicians, both of whom opined the work injury was not a substantial factor in the employee’s low back condition at the time of their evaluations.
 One SIME physician based his opinion in part on the lack of objective findings to support the symptoms, stating there was no muscle spasm, no loss of range of motion, or radiculopathy in the lower extremities.
  The Board in Cameron
 found the employee’s back injury not compensable, based primarily on the reports of the two SIME physicians.  
We find the instant case is distinguishable from Cameron.
  In the instant case, both the treating physician and the SIME physician have opined the work injury is a substantial factor in the employee’s chronic condition. Both have also opined there is a physical basis for the employee’s condition. Both physicians noted objective findings on physical examination, such as muscle spasm, loss of range of motion, and radiculopathy in the right lower extremity. Because the treating physician and the SIME physician both opined the work injury is a substantial factor in the employee’s chronic condition in the instant case, and we find their opinions credible and reliable, the instant case in distinguishable from Cameron.

We find the Alaska Supreme Court case Carter
 is the most applicable to the instant case.  In                Carter,
 the Alaska Supreme Court found that where evidence establishes that palliative care promotes the employee’s recovery from individual attacks caused by a chronic condition, such care is compensable.  In the instant case, we find the employee has presented evidence, through her testimony and the medical records and testimony of Dr. Ruiz, that the care provided to her by Dr. Ruiz promotes her recovery from flare-ups of her chronic pain condition, and improves her function in her activities of daily living.
We shall order the employer to pay medical benefits to the employee for treatment for her chronic pain condition from January 5, 2006 and ongoing.  We shall also order the employer to reimburse the employee and any third party, including Medicare, which has paid for these treatments.

III.   INTEREST

8 AAC 45.140 provides, in pertinent part:


Interest. (a)  If compensation is not paid when due, interest must be paid …at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

(b)  The employer shall pay the interest

  (1)  on late-paid time-loss compensation to the employee, or if deceased, to the employee’s beneficiary or estate;

  ….

  (3)  on late-paid medical benefits to


(A) the employee or, if deceased, to the employee’s beneficiary or estate, if the employee has paid the provider or the medical benefits;


(B) to an insurer, trust, organization, or government agency, if the insurer, trust, organization, or government agency has paid the provider of the medical benefits; or 


(C) to the provider if the medical benefits have not been paid.

AS 23.30.155(p) provides:

An employer shall pay interest on compensation that is not paid when due.  Interest is required under this subsection accrues at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due.

For injuries which occurred on or after July 1, 2000, AS 23.30.155(p) and our regulation at 
8 AAC 45.142 require the payment of interest at a statutory rate, as provided at 
AS 09.30.070(a), from the date at which each installment of compensation, including medical compensation, is due.  The Courts have consistently instructed us to award interest to claimants for the time-value of money, as a matter of course.
  We find interest should be paid at the statutory rate for the loss of the time value of the benefits pursuant to 8 AAC 45.142, 
AS 23.30.155(p) and AS 09.30.070(a) to any person to whom the payment for benefits is past due.  We shall order the employer to pay interest on any past due benefits. 
IV. ATTORNEY’S FEES AND COSTS

AS 23.30.145 states, in pertinent part:

(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .

(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

The employee is seeking actual attorney fees under AS 23.30.145(b).  The Alaska Supreme Court noted in Williams v. Abood
 as follows: 

We have held that awards of attorney's fees under AS 23.30.145 "should be fully compensatory and reasonable, in order that injured workers have competent counsel available to them."  However, this does not mean that an attorney representing an injured employee in front of the board automatically gets full, actual fees. We held in Bouse v. Fireman's Fund Insurance Co. that an employee is entitled to "full reasonable attorney's fees for services performed with respect to issues on which the worker prevails." (Footnote omitted) 

Further, the award of attorney fees and costs must reflect the contingent nature of workers’ compensation proceedings. 

As we have noted, the objective of awarding attorney's fees in compensation cases is to ensure that competent counsel are available to represent injured workers.  Wien Air Alaska v. Arant, 592 P.2d at 365-66.  This objective would not be furthered by a system in which claimants' counsel could receive nothing more than an hourly fee when they win while receiving nothing at all when they lose.
 

Based on our review of the record, we find the employer controverted the employee’s claim, and the employee’s attorney has successfully obtained benefits for the employee.  Specifically, we find the employee’s attorney effectively prosecuted the employee’s entitlement to benefits and the employer actively opposed the employee’s claim for benefits.  The Board concludes we may award attorney's fees under AS 23.30.145(b).  

AS 23.30.145(b) requires the award of attorney's fee and costs be reasonable.  Our regulation 8 AAC 45.180(d) requires a fee awarded under AS 23.30.145(b) be reasonably commensurate with the work performed.  It also requires that the Board consider the nature, length and complexity of the services performed, as well as the amount of benefits involved.  In our awards, the Board attempts to recognize the experience and skills exercised on behalf of injured workers, and to compensate the attorneys accordingly.
  

In light of these factors, we have examined the record of this case.  The employee’s affidavits of fees and costs and statement at the hearing itemize the following for Attorney William Soule:  1) 5.1 hours of attorney time at $250.00 per hour, and 70.2 hours at $300.00 per hour, totaling $22,335.00, plus $1,345.00 in fees that were to be paid pursuant to settlement of the issues of medical care, which did not in the end settle, for a grand total of attorney’s fees of $23,680.00; and 2) costs totaling $3,278.00.  Thus, the total of the fees and costs for Attorney William Soule is $26,958.00.

We note the claimed hourly rates of $250.00 and $300.00 are within the reasonable range for experienced employees’ counsel in other cases,
 based on expertise and years of experience.  We found the employee counsel’s brief and arguments at hearing of great benefit to us in considering the disputes in this matter.  We find this was a contested case, and this hourly rate is reasonable.  We will award actual attorney fees at the rate of $250.00 and $300.00 per hour, and costs of $3,278.00. Having considered the nature, length, and complexity of the services performed, the resistance of the employer, as well as the amount of benefits resulting from the services obtained, we find the above-mentioned attorney fees reasonable for the successful prosecution of the employee’s claim for benefits. We will award a total of $26,958.00 as reasonable attorney fees, and costs.  


ORDERS
1. The employer shall pay the employee past medical benefits, starting from January 5, 2006, and ongoing medical benefits for palliative care, pursuant to AS 23.30.095(a).

2. The employer shall reimburse the employee for any out-of-pocket expenses for past medical care pursuant to Exhibit P of the employee’s hearing brief.

3. The employer shall pay the Medicare lien of $2,675.06.

4. The employer shall pay interest on all past due benefits pursuant to 8 AAC 45.142, AS 23.30.155(p) and AS 09.30.070(a).
5. The employer shall pay the employee attorney’s fees and costs in the amount of $26,958.00, pursuant to AS 23.30.145.

Dated at Anchorage, Alaska on November14, 2008.
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If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 
If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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� Id.


� Id.


� X-ray report of John McCormick, M.D., 9/12/02.


� Lumbar spine MRI report of Christopher Kottra, M.D., 9/13/02.


� Dr. Perkins’ chart note, 9/13/02.


� Id.


� Dr. Perkins’ clinic note, 9/18/02.


� Id.


� Id.


� Id.


� Id.


� Alaska Regional Hospital ER note of Robert Neubauer, M.D., 9/19/02.


� Id.


� Dr. Samuelson’s ER note, 9/20/02.


� Id.


� Id.  The employee testified at hearing she had not been in a motor vehicle accident, and this was an error in the medical records.


� Id.


� Id.


� Id.


� Dr. Meinhardt’s clinic note, 9/25/02.


� Id.


� Id.


� Id.


� Id.


� Dr. Baldwin’s consultation report, 10/18/02.


� Id.


� Employee’s medical evaluation questionnaire, 10/18/02.


� Dr. Baldwin’s consultation report, 10/17/02.


� Id.


� Dynacare Laboratories lab report, 10/18/02.


� EME report of Dr. Williams and Dr. Baker, 10/17/02.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� UPT discharge summary, 10/21/02.


� Dr. Baldwin’s clinic note, 1022/02.


� MRI report, John McCormick, M.D., 10/29/02.


� Dr. McCormick’s procedure note, 11/4/02.


� Dr. Baldwin’s clinic notes, 11/5/02 & 11/19/02.


� Id.


� Id.


� Id.


� Id.


� Dr. Gevaert’s report, 12/3/02.


� Id.


� Id.


� Id.


� Initial Evaluation, Independence Park Physical and Occupational Therapy, 12/6/02.


� Dr. Cable’s procedure note, 12/10/02.


� Dr. Baldwin’s letter to Dr. Meinhardt, 12/11/02.


� Id.


� PA McKay’s clinic note, 12/17/02.


� Id.


� Id.


� Id.


� Id.


� ANP Bacon’s clinic note, 12/17/02.


� Id.


� Dr. Meinhardt’s clinic note, 12/20/02.


� Id.


� ANP Dalrymple’s MEC form, 12/26/02.


� P.T. Harpel’s MEC form, 12/30/02.


� Id.


� Id.


� Id.


� Dr. Meinhardt’s clinic note, 2/17/03.


� Id.


� Dr. Hadley’s 3/5/03 report.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Dr. Meinhardt’s clinic note, 3/5/03.


� Id.


� Id.


� Dr. Meinhardt’s clinic notes, 3/5/03 & 3/18/03.


� Dr. Cable’s procedure note, 3/12/03.


� P.T. Stassel’s clinic note, 3/19/03.


� Id.


� Id.


� Dr. Meinhardt’s clinic note, 3/24/03.


� Id.


� Dr. Meinhardt’s clinic note, 4/2/03.


� Id.


� Id.


� Dr. McCormick’s x-ray report, 4/2/03.


� Dr. Baldwin’s letter to Dr. Meinhardt, 5/22/03.


� Id.


� Dr. Chandler’s operative note, 6/2/03.


� Dr. Chandler’s clinic note, 7/10/03.


� Dr. Gritzka’s SIME report, 10/29/03.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Dr. Chandler’s 3/4/04 letter.


� Id.


� Id.


� Id.


� Dr. Ruiz’s initial evaluation, 4/29/04.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Dr. Ruiz’s procedure note, 5/6/04.


� Id.


� Id.


� Dr. Ruiz’s procedure note, 5/26/04.


� Id.


� Dr. Ruiz’s procedure note, 7/7/04.


� Id.


� Id.


� Dr. Ruiz’s letter to Mr. Richards, 7/8/04.


� Id.


� Dr. Ruiz’s letter to Mr. Richards, 8/3/04.


� Dr. Ruiz’s clinic note, 9/2/04.


� Id.


� Id.


� Id.


� X-ray reports of Mathew Waack, M.D., 9/28/04.


� Dr. Ruiz’s clinic note, 10/4/04.


� Id.


� Id.


� Dr. Ruiz’s clinic note, 11/4/04.


� Id.


� Id.


� Id.


� Id.


� Dr. Ruiz’s clinic note 12/8/04.


� Id.


� Id.


� Id.


� Id.


� West Branch Regional Medical Center ER clinic note of Leonides Dizon, M.D., 1/6/05.


� Id.


� Id.


� Dr. Ruiz’s clinic note, 2/4/05.


� Id.


� Michigan Spine & Pain Clinic clinic notes, 4/15/05 & 6/5/05.


� Dr. Sagher’s letter to Dr. Ruiz, 4/14/05.


� Id.


� Dr. Sagher’s operative note, 8/10/05.


� Dr. Ruiz’s clinic note, 9/26/05.


� Id.


� Id.


� Id.


� Dr. Ruiz’s procedure note, 11/7/05.


� Id.


� Id.


� Dr. Ruiz’s prescription for P.T., 11/7/05.


� Advanced Downtown Aquatic P.T. (“ADAPT”) therapy note, 12/28/05.


� Id.


� Dr. Ruiz’s prescription for P.T., 12/21/05.


� Dr. Goranson’s EME report, 1/3/06.


� Id.


� By “complaints” Dr. Goranson must mean the complaints of the employee concerning her situation and psychosocial stressors.


� Id., pg. 5.


� Id., pg. 15.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Dr. Rosenbaum’s EME report, 1/6/06.


� Id.


� Id.


� Id. 


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id. The employer controverted TTD / PTD benefits and medical benefits from 1/5/06 forward, PPI greater than 5%, all benefits related to the 1/1/06 ankle injury, interest and attorney’s fees based on the EME’s of doctors Goranson and  Rosenbaum. See Controversion Notice, 3/14/06.


� Dr. Ruiz’s clinic note, 2/8/06.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Controversion Notice, 1/31/06.


� Id.


� Dr. Ruiz’s 2/27/06 letter.


� Id.


� Id.


� Id.


� Id.


� Dr. Ruiz’s 3/3/06 letter.


� Id.


� Id.


� Dr. Ruiz’s clinic notes, 4/5/06 & 5/10/06.


� Id.


� Id.


� Id.


� Id.


� Id.


� Dr. Turco’s SIME Report, 5/22/06.


� Id.


� Id.


� Id.


� Id.  The MMPI-II is the Minnesota Multiphasic Personality Inventory, 2nd version.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.  “Physician” should obviously be “physical.”


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Dr. Turco’s letter to Kristy Donovan, 6/18/06.


� Id.


� Dr. Gritzka’s SIME Report, 6/13/06.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� PCE, 5/25/06.


� Id.


� Dr. Gritzka’s June 19, 2006 Addendum to May 25, 2006 SIME Report.


� Id.


� Id.


� Dr. Ruiz’s clinic note, 6/12/06 & Physician Assistant (PA) Charles Pierce’s clinic note 7/10/06.


� Id.


� Dr. Ruiz’s procedure note, 8/9/06.


� Id.


� Id.


� Dr. Ruiz’s clinic note, 12/22/06.


� Id.


� Id.


� PA Pierce’s clinic note, 2/12/07.


� Id.


� Id.


� PA Pierce’s clinic note, 5/3/07.


� Dr. Ruiz’s clinic note, 12/7/07.


� Id.


� Id.


� Dr. Ruiz’s procedure and clinic note, 1/4/08.


� Id.


� Id.


� Dr. Ruiz’s clinic note 3/5/08.


� Id.


� Id.


� Dr. Ruiz’s procedure and clinic note, 4/4/08.


� Id.


� Id.


� SIME records, Bates stamped 00002-00339.


� PAMC admit note, 4/22/92.


� Dr. Alberts letter, 12/13/95.


� Id.


� Id.


� Dr. Alberts letter,  9/18/97


� Id.


� Id.


� Id.


� Dr. Alberts’ letter, 10/7/97.


� Clinic note, presumably Dr. Alberts, 9/2/0/99.


� Dr. Alberts’ clinic note, 10/12/99.


� Dr. Alberts’ clinic note, 12/6/99.


� Dr. Alberts’ letter, 1/6/00.


� Dr. Alberts’ clinic note, 1/4/00.


� PAMC admission note, 3/1/00.


� PAMC discharge instructions, 3/17/00.


� Clinic notes of Dr. Alberts and ANP Dalrymple, 3/00 to 9/01, & PAMC admission note, 9/10/01.


� PAMC discharge note, 9/25/01.


� Dr. Alberts’ letter, 9/27/01.


� ANP Dalrymple’s clinic note, 1/8/02.


� Providence Behavioral Medicine Group or Langdon Clinic,  clinic notes, 7/02, 9/02, 12/02, 1/23/03-4/17/03.


� Dr. Ruiz’s Deposition, 6/25/08.


� Id., pg. 5.


� Id.


� Id., pg. 6


� Id.


� Id., pg. 7.


� Id.


� Id., pg. 9.


� Id., pgs. 9-10.


� Id., pgs. 10-11.


� Id., pg. 12.


� Id.


� Id., pgs. 12-13.


� Id., pg. 14.


� Id., pgs. 14-15.


� Id., pg. 15.


� Id., pgs. 15-16.


� Id., pg.17.


� Id.


� Id.


� Id., pg. 18.


� Id.


� Id., pgs. 20-21.


� Id., pg. 19.


� Id., pgs. 19-20.


� Id., pg. 20.


� Id., pg. 21.


� Id., pgs. 21-22.


� Id., pg. 22.


� Id., pg. 23.


� Id., pgs. 24-25.


� Id., pg. 25.


� Id.


� Id., pgs. 25-26.


� Id., pg. 26.


� Id.


� Id., pgs. 26-27.


� Id., pg. 27.


� Id., pg. 28.


� Id., pg. 29.


� Id., pg. 28.


� Id., pg. 29-30.


� Id., pg. 29.


� Id., pg. 20-31.


� Id., pg. 32.


� Id., pg. 34.


� Id., pg. 32.


� Id., pgs. 42-44.


� Id., pg. 47.


� Id., pg. 48.


� Id., pg. 49.


� Id., pg. 50.


� Id., pg. 52.


� Id., pgs. 54-55.


� Id., pg. 56.


� Id., pgs. 57-58.


� Id., pg. 79-80.


� Id., pg. 61.


� Id., pg. 61.


� Id.


� Id., pg. 63.


� Id., pg. 87.


� Id., pg. 65.


� Id., pgs. 74-76.


� Id., pg. 77.


� Id., pg. 70.


� Id., pg. 76.


� Id., pg. 78.


� Id., pg. 80.


� Id., pg. 81-82.


� Id.


� Id.


� Id., pg. 88.


� Dr. Rosenbaum’s deposition, 7/16/08.


� Id., pg. 16.


� Id., pg. 4 and 15.


� Id., pgs. 4-5.


� Id.


� Id., pgs. 6-7.


� Id.


� Id., pg. 9.


� Id.


� Id., pgs. 13-14.


� ROI, 8/26/02.


� WCC, 12/24/02.


� Id.


� Controversion notice, 10/29/02.


� Employer’s Answer to WCC, 1/15/03.


� Controversion notices, 1/13/03 & 6/20/03.


� WCC, 6/2/03.


� Id.


� Employer’s Answer to 6/2/03 WCC, 6/30/03.


� Employee’s ARH, document dated 11/26/03.


� Employer’s Opposition to employee’s ARH, 12/5/03.


� Stipulation of Fact and Petition for Approval of Fees and Costs, filed 3/9/04.


� Employer’s Petition and ARH, 1/31/06.


� Employee’s Opposition to Employer’s ARH, 2/10/06.


� Employee’s Answer to Employer’s 1/31/06 Petition.


� Employee’s Petition for SIME, 2/28/06.


� Employee’s WCC, 2/28/06.


� Employer’s Non-Opposition to employee’s Petition for SIME, 3/13/06.


� Employer’s Answer to Employee’s 3/2/06 WCC.


� Controversion Notice, 3/14/06.


� Employee’s WCC, 12/19/06.


� Employee’s WCC, 12/27/06.


� Employer’s Answers to Employee’s 12/19/06 & 12/27/06 WCC’s.


� Employee’s 1/15/08 ARH & Employer’s 1/23/08 Affidavit of Opposition


� C&R, 3/12/07.


� Employee’s ARH, 1/15/08.


� Employer’s opposition to employee’s 1/15/08 ARH, 1/24/08.


� Prehearing conference summary, 2/27/08.


� Id.


�At the June 26, 2008 hearing, we issued an oral order admitting the disputed medical records, and we also stated:  “If Ms. Porcello would like to have her EME physician comment on those, that would be fine, and as soon as you let us know when that day will be, we can leave the record open.” Audio Recording of the June 26, 2008 Hearing, at 12:33.


� Employee’s 7/17/08 Petition to Strike.


� Employer’s 8/13/08 Objection to Employee’s Petition to Strike.


� Municipality of Anchorage v. Carter, 818 P.2d 661 (Alaska 1991).


� Bockness v. Brown Jug, Inc., 980 P.2d 462 (Alaska 1999).


� Carter, 818 P.2d 661.


� Employee’s Affidavit of Fees, 6/18/08.  There is apparently a math error in the affidavit of fees and costs, as the employee claims the total of fees of $13,640.00.  However, 5.1 hours at $250.00 per hour and 41.2 hours at $300.00 per hour totals $13,635.00


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Employee’s Supplemental Affidavit of Fees, 6/26/08.


� Id.


� Employee’s Second Supplemental Affidavit of Fees and Costs, 7/18/08.


� Id.


� Id.


� Guys With Tools v. Thurston, AWCAC Decision No. 062 (November 8, 2007).


� Hearing record at 12:33.


� Effective on November 7, 2005, the legislature amended AS 23.30.095 to include a section dealing with palliative care, as follows:


(o)  Notwithstanding (a) of this section, an employer is not liable for palliative care after the date of medical stability unless the palliative care is reasonable and necessary (1) to enable the employee to continue in the employee’s employment at the time of treatment, (2) to enable the employee to continue to participate in an approved reemployment plan, or (3) to relieve chronic debilitating pain….





� Carter, 818 P.2d 661.


� Id., at 666.


� Id., at 663.


� Id., at 664.


� Id., at 664.


� Id., at 665.


� Id., at 665.


� Id. 


� Id., at 665-666.


� Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).


� Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991).  See also, Cheeks v. Wismer, 742 P.2d 239 (Alaska 1987).


� Id. at 675.


� Burgess Const. Co. v. Smallwood, 623 P.2d 312 (Alaska 1981).


� Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


� Peek v. SKW/Clinton, 855 P.2d 415, 416 (Alaska 1993); 5 A. Larson & L. Larson, Larson’s Workers' Compensation Law, § 90.01 (2005).


� Smallwood, 623 P.2d at 316.  


� Kessick v. Alyeska Pipeline Serv. Co., 617 P.2d 755, 757 (Alaska 1980).


� DeYonge v. NANA/Marriott, 1 P.3d 90, 96 (Alaska 2000); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).  


� Veco v. Wolfer, 693 P.2d 865,  871 (Alaska 1985).  


� Id. at 869.


� Wolfer, 693 P.2d at 870.   


� Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  


� Land & Marine Rental Co. v. Rawls, 686 P. 2d 1187, 1190 (Alaska 1984).  See also, Kessick v. Alyeska Pipeline Service Co., 617 P. 2d 755, 758 (Alaska 1980); Miller v. ITT Arctic Services, 577 P. 2d 1044, 1049 (Alaska 1978); Beauchamp v. Employers Liability Assurance Co., 477 P.2d 933, 996�7 (Alaska 1970).


� AS 23.30.122.


� Id.


� AS 23.30.122.


� Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755 (Alaska 1980).


� Id., at 758.


� Carter, 818 P.2d 661.


� Bockness v. Brown Jug, Inc., 980 P.2d 462 (Alaska 1999).


� Id.


� Id.


� Id.


� Cameron v. Wild Alaska Rivers Company, AWCB Decision No. 06-0125 (May 18, 2006).


� Id., at 2.


� Id.


� Id., at 3.


� Id, at 4.


� Id., at 5-6.


� Id., at 6.


� Id., at 14.


� Id.


� Id.


� Carter, 818 P.2d 661.


� Id.


� See Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 at 1192 (Alaska 1987); Childs v. Copper Valley Electric Assn. et al, 860 P.2d 1184 at 1191 (Alaska 1993)(quoting Moretz v. O'Neill Investigations, 783 P.2d 764, 765-66 (Alaska 1989).


� Wien Air Alaska v. Arant, 53 P.3d 134,147 (Alaska 2002).


� Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 975 (Alaska 1986).


� See, Id., at 974; and Gertlar v. H & H Contractors, Inc., AWCB Decision No. 97-0105 (June 2, 1997).


� See, e.g.  Irby v. Fairbanks Gold Mining, AWCB Decision No. 05-0234 (September 12, 2005); Adkins v. Alaska Job Corp Center, AWCB Decision No. 07-0128 (May 16, 2007); Iversen v. Terrasond, Ltd., AWCB Decision No. 07-0350(November 19, 2007).





2

