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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	STEVEN C. MANSFIELD, 

                                                  Employee, 

                                                     Applicant

                                                   v. 

ALL ALASKA ELECTRIC INC,

                                                  Employer,

                                                   and 

COMMERCE AND INDUSTRY INS CO,

                                                  Insurer,

                                                     Defendant(s).
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	FINAL DECISION AND ORDER

AWCB Case No.  200712608
AWCB Decision No.08-0217  

Filed with AWCB Anchorage, Alaska

on November 17, 2008


The Alaska Workers’ Compensation Board (Board) heard the employee’s claim for workers’ compensation benefits at Anchorage, Alaska on August 19, 2008.  Attorney Joe Kalamarides represented the employee.   Legal Assistant Steven Nelson, of the Griffin and Smith Law Firm, represented the employer and insurer (the employer). The record was held open to received supplemental attorney fee and cost records and closed when we next met and deliberated on October 15, 2008.


ISSUES
1.  Whether to grant the employer's appeal of the RBA's eligibility determination for reemployment benefits pursuant to AS 23.30.041? 

2.  Whether to grant the employee's request for a Second Independent Medical Evaluation pursuant to AS 23.30.095?

2.  Whether to grant the employee's request for an award of attorney fees and paralegal costs, pursuant to AS 23.30.145?

SUMMARY OF THE EVIDENCE
On August 6, 2007 the employee was standing up on a 10 foot ladder when he accidentally touched a hot wire, while working for the employer as an electrician. The employee fell backwards and towards his right side landing on his right foot and twisting his right knee. He also struck a generator box hitting his right ribs and right shoulder and struck his head as well.

As a result of the accident, the employee suffered a fracture involving his right foot, a right knee meniscal injury, a right shoulder rotator cuff tear, and a head injury which has resulted in vision problems. In addition to these injuries, the employee has had bouts of blood clots in his right leg.  The most recent clot was on May 27, 2008 where he had a pulmonary thrombosis. The employee is presently on anti coagulation medication for his blood clots. 

The employee requested a reemployment benefits eligibility evaluation on October 8, 2007. On October 26, 2007, his request was accepted and reemployment specialist Jeffrey Allen was assigned to perform an eligibility evaluation.

The employee worked as an electrician at the time of his injury. He also had worked as a tire service manager and shop clerk. Doug Prevost, M.D., the employee's attending physician, did not approve the employee's return to work as an electrician. He did approve the employee's return to work as a tire serve manager, but only with modifications consisting of no lifting and restricted to only “light office type work.”

Based on Mr. Allen’s report, on  January  11,   2008,  the  Reemployment  Benefits Administrator  Designee  found  the  employee  eligible  for reemployment benefits. On January 23, 2008, the employer filed a petition with the Alaska Workers' Compensation Board arguing that the eligibility evaluation is factually and legally insufficient. Specifically, the employer observes the evidence in Mr. Allen's report to support the conclusion to use two SCODDOT is simply: “Prior to his work as an Electrician, Mr. Mansfield was employed by the Car Care Center, in Anchorage, as a Tire Service Manager-DOT #915.134-010/Shop Clerk-DOT #222.367-042. He held this job from 1996 to 2003.”

The employer asserts this simple paragraph fails to meet the requirement to "obtain descriptions of the task and duties" held.   See 8 AAC 45.525. The employer does not dispute that there may be circumstances that warrant the use of more than one SCODDOT and that such usage is permitted by regulation and case law.  See 8 AAC 45.525(b)(l) and Redmon v. Testing Institute of Alaska, AWCB Decision No. 04-1284 (December 1, 2004).   Nevertheless, the employer contends, this one paragraph vignette is conclusory and is not equivalent to substantial evidence to support a combination SCODDOT. 

More recently, on June 6, 2008, the employer provided a new job DOT description to Dr. Prevost for his approval. This job description relates to the employee's previous work in the tire department, but is different than the one used by the employee's vocational counselor. Specifically, at the request of the employer, rehabilitation specialist Elisa Hitchcock used DOT #620.261.-018 Automobile Repair Service Estimator. Dr. Prevost approved this new job description, which the employer used as an additional basis of the instant appeal. 

Given that the work restrictions concerning the new job description are consistent with those Dr. Prevost previously imposed, the employee contends this is not newly discovered evidence, and the employer’s appeal should be denied. In the alternative, if necessary, the employee contends the RBA Designee first should be allowed to review this evidence on remand.

Concerning the employee’s petition for a second independent medical evaluation (SIME), the record reflects that on July 11, 2008, the employer controverted any additional treatment relating to the employee's vision loss. The employer relied on an April 4, 2008 employer-sponsored independent medical evaluation (EME)
 report by Opthalmologist William Baer, M.D. In that report, Dr. Baer stated that the employee's work injuries did not affect his vision and, as such, the employee's need for new spectacles is not related to his claim. On the other hand, Carl Rosen, M.D., the employee's treating physician for his vision, opined on February 15, 2008, that the treatment for the employee's eyes is work related and that he would require new spectacles.

On July 16, 2008, the employee petitioned the Board for an SIME to have these issues addressed. The employer opposed the employee's petition stating, in part, that the dispute was not significant, that the employee was not in need of additional treatment, and that causation is not relevant, given the employer has covered all medical treatment through the date of controversion, including the purchase of new spectacles; no further treatment recommendations are pending.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.  Reemployment Benefits Appeal
A. Standard of Review

AS 23.30.041(d) requires that the Board uphold the RBA's determinations absent an abuse of discretion.  In Sheehan v. University of Alaska,
 the Alaska Supreme Court held that an abuse of discretion includes a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive. The Court in Brown v. State
 stated that abuse of discretion exists only with the Court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."
 

An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.
  AS 44.62.570 provides:

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence. . . . If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence: or (2) substantial evidence in the light of the whole record.

In applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence. If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order...must be upheld."

B.  Whether the RBA Designee Abused Her Discretion

AS 23.30.041 (e) states:

An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have the permanent physical capacities that are less than the physical demands of the employee's job as described in the 1993 edition of the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles" for

(1) the employee's job at the time of injury: or

(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury...

It is undisputed the employee cannot return to the job he held at the time of his work-related injuries. The issue we must decide relates to the employee's release to perform other jobs he held in the 10 years prior to his work injuries. The record reflects, and we find, that during the period of 1996 to 2003, the employee worked for the Car Care Center in Anchorage, in a position combining the duties of Tire Service Manager and Shop Clerk.

The record further reflects the employee's vocational counselor, Jeffrey Allen, asked the employee's treating physician, Dr. Prevost, about the employee's physical capacities for returning to his former job as a Tire Service Manager and Shop Clerk. Thereafter, on December 17, 2007, Mr. Allen reported in his eligibility evaluation: "Dr. Prevost has approved Mr. Mansfield to return to his previous employment as a Tire Service Manager/Shop Clerk; however, he did so while placing significant restriction upon such normally-expected job duties as lifting and reaching/handling/fingering requirements." The record further reflects the RBA Designee considered these restrictions and found these factors prevented the employee from doing that job. The RBA Designee concluded the employee is eligible for reemployment benefits.

The record contains no indication the employer objected to Mr. Allen’s report, prior to the RBA Designee’s decision. Based on our review of the record, and in the absence of any such objection, we find the decision of the RBA Designee is supported by substantial evidence. 

Nevertheless, the employer requests we also consider the outcome of the more recent job description presented by Elisa Hitchcock to Dr. Prevost for his approval, DOT #620.261.-018, Automobile Repair Service Estimator. The employee objects to consideration of this additional evidence, contending this submission by the employer is evidence which could have easily been addressed at the time of the employee's original eligibility evaluation determination and timely submitted for the RBA Designee's consideration. The employee asserts this evidence is inadmissible, because it does not meet the criteria of “newly discovered evidence.”

8 AAC 45.070(b)(1)(A) states:

In reviewing the [RBA's] decision, the board may not consider evidence that was not available to the administrator at the time of the administrator's decision unless the board determines the evidence is newly discovered and could not with due diligence have been produced for the administrator's consideration.

Based on our review of the record, we find the employer never objected to the use of the job descriptions set forth by rehabilitation specialist Jeffrey Allen, prior the RBA Designee’s determination. We find the employer could have requested that Mr. Allen use the DOT description subsequently provided by Elisa Hitchcock with due diligence, but declined to do so. Moreover, we note Ms. Hitchcock only utilized one job description, whereas Mr. Allen used two in order to more accurately reflect the employee's combination job at the Car Care Center.

Based on our review of the record, we find the result reported by Ms. Hitchcock is not “newly discovered,” and therefore is inadmissible at the instant hearing. Accordingly, we again conclude the Decision of the RBA Designee is supported by substantial evidence and must be affirmed.

II.  Petition For A Second Independent Medical Evaluation.

The Board has wide discretion when reviewing any evidence to decide whether to order an independent medical evaluation in contested claims. AS 23.30.135(a) states: "In  making  an  investigation  or  inquiry  or conducting a hearing, the board is not bound by Common law or Statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter."

AS 23.30.110(g) states:

An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require. The place or places shall be reasonably convenient for the employee. The physician or physicians as the employee, employer, or carrier may select and pay for may participate in an examination if the employee, employer, or carrier so requests.

AS 23.30.095(k) states:

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, a second independent medical evaluation shall be conducted by a physician or physicians selected by the board from a list established and maintained by the board.

8 AAC 45.092(g) which provides in pertinent part:

If there exists a medical dispute under in AS 23.30.095(k), . . .

(3) the board will, in its discretion, order an evaluation under AS 23.30.095(k) even if no party timely requested  an  evaluation  under   (2) of this subsection if (B) the board on its own motion determines an evaluation is necessary.

The Board considers three main factors when deciding whether or not to order an SIME: (1) Whether there exists the claimant's treating physician and the employer's medical evaluation physician a dispute; (2) The dispute is significant; (3) A SIME physician's opinion will assist the Board in resolving the dispute.
 

The employee asserts that the relation of the injury to the employee's vision is important as his vision is getting worse. He says he will continue to need eye glasses and examinations and may have suffered a permanent partial impairment.

The record reflects there is a dispute between the opinions of Drs. Rosen and Baer. Dr. Rosen believes that the injury caused the employee's need for new spectacles. He said: “Steve Mansfield suffered electrical injury and as a result damage to his right retina. He suffered a cotton wool spot, which represents nerve fiber layer ischemia. He will require new spectacles. . .”
 Dr. Baer believes the correct diagnosis of the employee’s condition was a hypertensive retinopathy, and relationship between the employee’s condition and the work injury was transient.

The employee requests that the Board order a SIME examination to address the cause of the employee's vision loss, his need for additional treatment, and whether or not the employee has sustained any permanent partial impairment to his vision as a result of his work related injury. 

Nevertheless, we find the dispute is not significant at this time, to justify an SIME. Based on our review of the record, we find all past medical bills have been paid and no current bills are pending. There is no current dispute on future treatment as there are no further treatment recommendations. We find the past dispute is irrelevant to the extent the medical benefits related to that dispute have been paid. There is no opinion from the treating physician that there may be permanent partial impairment. Thus, we find there is no associated dispute that an SIME physician's opinion would be needed to resolve. Finally, we note that ordering an SIME will be costly and may require out of state travel. The employee was diagnosed with deep vein thrombosis for which air travel is a known risk factor, and we find is an unnecessary risk to undertake at this time.
  In sum, we use our discretion to find an SIME is not required at this time, and the employee’s Petition will be denied.  We retain jurisdiction over this issue in the event actual disputes arise.
III. Attorney Fees and Costs.

AS 23.30.145 states, in pertinent part:

(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .
(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with our approval.  The employee is seeking actual attorney fees under AS 23.30.145(b).  The Alaska Supreme Court noted in Williams v. Abood
 as follows: 

We have held that awards of attorney's fees under AS 23.30.145 "should be fully compensatory and reasonable, in order that injured workers have competent counsel available to them."  However, this does not mean that an attorney representing an injured employee in front of the board automatically gets full, actual fees. We held in Bouse v. Fireman's Fund Insurance Co. that an employee is entitled to "full reasonable attorney's fees for services performed with respect to issues on which the worker prevails." (Footnote omitted) 

We consider the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, when determining reasonable attorney fees for successful prosecution of claims.
  Further, the award of attorney fees must reflect the contingent nature of workers’ compensation proceedings.  

As we have noted, the objective of awarding attorney's fees in compensation cases is to ensure that competent counsel are available to represent injured workers.
 This objective would not be furthered by a system in which claimants' counsel could receive nothing more than an hourly fee when they win while receiving nothing at all when they lose.
 

In the instant case, we found the employee successfully defended the employer’s appeal of the RBA Designee’s decision.  Consequently, though he was not awarded the SIME he requested, we can award fees and costs under AS 23.30.145(b).
  

The record reflects the employee’s attorney billed his time at a rate of $300.00 per hour and his paralegal billed his time at $125.00 per hour. According to his final supplemental Affidavit of Counsel, the total attorney fee and paralegal cost bill presented through the instant hearing totaled $6,390.00. The employee did not itemize other litigation costs.

In sum, we recognize the employee successfully defended the employer’s appeal of the RBA Designee’s decision. We also recognize attorney time was billed concerning the SIME request, which he was not awarded. After taking into account the nature, length, complexity and benefits received in this case, as well as the contingent nature of workers’ compensation cases, we find the employee’s final attorney fee and cost award should be reduced from the bill amount submitted. The employer shall pay the employee’s attorney fees and paralegal costs in the amount of $5,500.00. 

ORDER

1. The RBA Designee’s finding of eligibility for reemployment benefits is affirmed.

2. The employee’s Petition for an SIME is denied at this time.

3. The employer shall pay the employee’s attorney fees and costs in the amount of $5,500.00.

Dated at Anchorage, Alaska on November _____, 2008.





ALASKA WORKERS' COMPENSATION BOARD






Fred G. Brown, Designated Chairman


_______________________________________                                

Patricia A. Vollendorf, Member


_______________________________________                                

David Kester, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of STEVEN C. MANSFIELD employee / applicant; v. ALL ALASKA ELECTRIC INC, employer; COMMERCE AND INDUSTRY INS. CO., insurer / defendants; Case No. 200712608; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on November ___, 2008.






Kim Weaver, Clerk
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� See, e.g., Schmidt v. Beesom Plumbing and Heating, 91-0128 (May 2, 1991).





�  Rosen report dated February 15, 2008


� See Wise v. State of Alaska, AWCB Decision No. 98-0304 (December 4, 1998) (giving consideration to travel risks in the SIME process).


� 53 P.3d 134,147 (Alaska 2002).
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� See Wien Air Alaska v. Arant, 592 P.2d 352 at 365-66 (Alaska 1979).
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