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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	GARY N. SMITH, 
                                               Employee, 
                                                  Applicant,

                                                   v. 

UNIVERSITY OF ALASKA (FAIRBANKS),

                                Self Insured Employer,
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	FINAL

DECISION AND ORDER

AWCB Case No.  199914225
AWCB Decision No. 08-0220 

Filed with AWCB Fairbanks, Alaska

on November 17, 2008


The Alaska Workers’ Compensation Board (Board) heard oral arguments concerning the employee’s claim for additional compensation benefits at Fairbanks, Alaska on August 25, 2008.  Paralegal Pete Stepovich of the Stepovich and Vacura law office represented the employee.   Attorney Connie Ringstad represented the employer (UAF).  The record closed at the end of the hearing.


ISSUES
1.  Whether the employee has proven his claim by the preponderance of the evidence, in light of the Alaska Supreme Court remand in this case, pursuant to AS 23.30.120?

2. Whether the employee is entitled to statutory attorney fees and costs under AS 23.30.145, plus penalty and interest under AS 23.30.155, related to benefits UAF has paid him since the Board's Decision and Order of October 12, 2000?

3. Whether the employee is due on-going benefits for the period of May 15, 2004 to March 11, 2005, and for the period of December 21, 2007 and continuing, under AS 23.30.et seq?

SUMMARY OF THE EVIDENCE
The Fairbanks Board panel issued its first Decision and Order (D&O) in this case on October 12, 2000.
  In its decision, the Board Panel summarized the facts of the case, in part, as follows:

The employee injured his back at the UAF power plant on July 8, 1999. He testified that at approximately 7:30 AM he received a low‑pressure alarm regarding the plant’s power controls. The employee was unable to contact his Fireman, John Alderson, and the pressure continued to drop. The employee was forced to respond immediately before the plant started losing its controls.

The employee testified he ran from the control room down two flights of stairs, sliding down hand rails, ducking, twisting, turning, “impacting heavily” on the first landing and then continuing down the second set of stairs to the basement floor.  The employee felt his back give way at the time he reached the first stair landing. When he got to the basement area the employee identified and opened a closed air valve that resulted in restoring air pressure levels for plant control operation. The employee then returned to the plant control room with pain in his lower back and belt‑level area. 

Following the incident, at about 8:00 AM, the employee told his supervisor, Plant Mechanical Engineer Charles Ward, of his injury and said that if anyone could relieve him, he would go home.  Ward testified the employee was clearly in pain following the incident.  Unfortunately, no relief workers were available.  The employee testified he had hoped to give his back injury time to resolve before filing his Notice of Injury form, but his condition did not improve and he filed the Notice of Injury on July 23, 1999.   The employer signed the report on July 29, 1999.

The employee testified that in the days and weeks following his injury he experienced back spasms, increased back pain, back stiffness and stiffness into his buttock and legs. No one was available to cover his position until July 17, 1999, the scheduled beginning of his vacation and he continued to work until that date, despite his injury. While at work after the injury, the employee avoided lifting, and began wearing a back brace, began taking anti‑inflammatory and muscle relaxing medication. He stopped wearing his overalls, as it became too difficult and painful to put them on in the morning. He curtailed his walk‑through inspections of the plant, as walking became difficult. During this time the employee believed his condition would eventually resolve, so he initially sought no medical treatment. The employee did, however, request a Flexeril (muscle‑relaxer) prescription over the phone from his family physician Enlow Walker, M.D., on July 13, 1999. The prescription was filled July 16, 1999. 

On July 17, 1999, the employee’s work replacement returned to work at the UAF power plant and the employee began his scheduled vacation. Because of his injury, however, the employee spent most of his time at home. His planned vacation and his daily living activities were severely reduced by his back injury. The employee had planned to take his boat up the Salcha River to prepare his camp area for the upcoming hunting season. He canceled these trips and remained at home. The employee had hoped that his time away from work would allow his condition to get better. He believed additional rest and continued use of his anti‑inflammatory and muscle relaxer medication would improve his condition, but he experienced no resolution and his symptoms increased. He was unable to mow his lawn, cut wood, put his dog out, or go out on weekends. He continued to experience back pain and spasms. His buttocks, legs and calves continued to cramp, especially on the right side. Certain positions caused him increased pain in his lower back and into his buttocks and legs, again primarily on the right side. When he turned his torso to the right he would aggravate his back and leg condition. He had trouble sleeping and found that muscle relaxers helped him to sleep better.

The employee testified that as time progressed, his back and leg pain increased. On August 2, 1999, he experienced an extreme pain while climbing into his pick‑up truck and sitting down when helping his friend move a boat. The employee found himself unable to drive his pick‑up home and called the friend, Vern Higham, to drive him to the office of his treating physician, George Vrablik, M.D.

Seven days later, on August 9, Dr. Vrablik performed a bilateral L4-5 decompression. The employee’s recovery since surgery has been gradual. At the time of the hearing he was engaged in therapeutic swimming three days a week. As of Dr. Vrablik’s last report, the employee has not been released to his work at the power plant.

MEDICAL HISTORY

The employee has a lengthy history of back disease and deterioration.  He underwent two back surgeries prior to the instant back injury. On May 30, 1993, the employee underwent his first back surgery, consisting of a bilateral decompression and discectomy at L34 and L4‑5 and anterior cervical fusion and decompression at C5‑6 and C6‑7.

On November 29, 1995, the employee underwent his second back surgery, consisting of bilateral laminotomy and decompression at L3-4, L4‑5, discectomy at L5‑S1 left side and bilaterally at L3-4. The surgical note stated that the canal was markedly stenotic and required extensive decompression and that there was overgrown bone and scar tissue.

Upon examining the employee on August 2, 1999, Dr. Vrablik noted that the employee had "insidiously developed back pain in the right buttock" and that it is "more positional sitting." The employee was experiencing "no radiation ... no pain down his legs." On August 3, 1999, Dr. Vrablik saw the employee and noted that his back was doing better. The employee was still experiencing pain at the belt level across the back, but had no pain down his legs. 

Subsequently, the employee's condition worsened such that he said he could not even stand up.  On August 5, 1999, the employee was hospitalized for severe back pain with radiation to the right leg. In the admitting History and Physical report, Dr. Vrablik noted that following his 1995 back surgery the employee had done "well until about four days ago [when] [h]e noticed some low back pain which has gradually gotten worse...." Similarly, the Discharge Summary noted that the employee "has had a long history of back problems" and that "[f]our days ago, he developed low back pain radiating into the right leg. The pain has gotten worse and he has been unable to function. He enters through the emergency room because of severe back and right leg pain." 

On August 9, 1999, the employee underwent his third back surgery, consisting of a bilateral L4‑5 decompression. The postoperative diagnosis was "Scar fibrosis causing stenosis at L4‑5. Some disc material was found, but not as much as expected on MRI." In performing the operation, Dr. Vrablik noted repeatedly that the scar was "very dense" and that "meticulous dissection was required...."  Dr. Vrablik described the operation as "one of the most difficult dissection I have encountered in 20 years." Dr. Vrablik testified in his deposition at page 22:

[I]n this case, the dissection was quite difficult. It was very difficult to visualize the disk, and I'm not sure that we did adequately visualize the disk. But our limitations were not damaging the spinal cord and the nerve roots.

With the amount of scar, the ... anatomy becomes very distorted, and it's very difficult to distinguish scar from a very vital structure like a nerve. In this condition, based on what we saw of the MRI and what we were able to find, we didn't find as much disc material as we thought we would. 

On September 13, 1999, Dr. Vrablik responded to an inquiry from the adjuster as to whether the employee's condition was related to the July UAF injury or the August boat/truck incident.  He said:

Based on the patient's history, he did injure his back running down the stairs about 3 weeks before I saw him. However, based on his transcript, it appears that there was a substantial change in his condition that occurred while maneuvering, backing or placing the boat in water. People can have a recurrent disc herniation from seemingly trivial events such as picking up a Kleenex, or a sneeze. Therefore, it is impossible for me to say which event caused the recurrent disc herniation in Mr. Smith's back. However, it is more probable that the herniation occurred when his symptoms worsened. 

In his deposition, Dr. Vrablik testified at p. 35:

I did not see the patient until after both episodes had occurred. In July, as far as I know, he did not seek medical attention from me or anyone else. But after the three or four day incident prior to when I saw him, symptoms required him to seek medical attention.

Dr. Vrablik agreed that this type of change can occur by "picking up a bar of soap, Kleenex, a sneeze, getting in and out of a truck, things like that." (Vrablik Depo., p. 35.) Dr. Vrablik also testified at p. 40:

I don't know that I can make that conclusion. I can say that based on his history, what he has told me, this was an event that he thought significant enough to report it and file a workers' comp claim. However, he didn't seek medical attention at that time.
In August, I believe we worked him in. He didn't have a scheduled appointment that he made two weeks in advance, but he was going downhill. So based on his history, there was a change.

Now you're asking me how much did July do as compared to August. That, I can't tell you. When I saw him, he had a herniated disk. And the only thing I have to go on is his history. Was there a substantial change? Yes. And the substantial change provoked him to seek medical attention in August, which he didn't in July. 

When asked as concerning whether the July UAF incident was a substantial factor in the employee's need for surgery in August, Dr. Vrablik stated: "In that, I can't offer an opinion. I have to go by what the patient tells me." (Vrablik Depo., pp. 41‑42.)

Orthopedic Surgeon John Ballard, M.D., examined the employee for an employer-sponsored independent medical evaluation (EIME) on January 7, 2000. Dr. Ballard stated his diagnosis as "low back pain and radiculitis secondary to scar tissue, which is secondary to previous low back surgeries." Dr. Ballard found that the employee's condition was not related to the July UAF incident, on a more probable than not basis. In his EIME report, he stated:

This gentleman has had two previous injuries to his lower back which were fairly extensive, involving wide laminectormy and decompression at multiple levels in his lumbar spine. He was functioning with no significant pain to his lower back or to his legs before the industrial injury occurred while jumping down some stairs and twisting. From that time forward, he did have some irritation to his lower back and was able to continue working with the use of a back brace. He was functioning with some low back pain.

The low back pain, in my opinion, was from the industrial injury which caused a lumbosacral strain to be superimposed upon his previously operated back. There was then some irritating factor which caused an acute change in his symptomatology. In talking to him and reviewing his medical records, he does not describe any significant lifting while moving his truck to hitch onto his friend's boat. He also does not describe riding in the boat or doing any significant type of jarring type of work. The only incident that is described is he describes that all of a sudden while trying to get into his truck, as he flexed his leg. He had an acute exacerbation of his symptoms. I believe at that time his scar tissue from his previously operated upon back became symptomatic.

There is not one direct injury that caused that scar tissue to become symptomatic. I do not feel that the industrial injury caused it to become sypmtomatic because, if that were the case, it would have become symptomatic immediately or shortly thereafter. However, shortly after the injury, he developed low back pain with none of the buttocks and right leg pain which he experienced at the beginning of August.

While I believe that the work injury did cause some pain to his lower back, there is no objective evidence that it caused the radicultis with resultant irritation from the scar tissue to become symptomatic for the reasons that I have stated above. For this reason, I believe that his condition currently and the need for surgery on a more probable than not basis is not related to his industrial claim. If this gentleman had not had a previously operated on back two times with extensive decompression and laminotomies, more likely than not, his industrial injury would have simply caused a lumbosacral strain. However, with his low back having had two previous operations with resultant scar tissue, that scar tissue became symptomatic. However, there is no direct chronological relationship that the scar tissue became symptomatic immediately after the industrial claim occurred. In fact, it did occur about a month later. I do not believe it is necessary for scar tissue to become symptomatic from any specific event after a back has been operated on two times.

A lot of times it can occur as it occurred in this gentleman's incident, by simply lifting his leg and trying to get into a truck. 

With respect to his recommended limitations, Dr. Ballard clarified that: "All of those limitations are due to his multiple low back surgeries and are not related to his industrial claim. I believe that his industrial claim was a lumbosacral strain which currently is not the diagnosis that is causing his current symptomatology." (See Id.)

Dr. Ballard was deposed on March 1, 2000 and again on June 10, 2000. Dr. Ballard agreed with Dr. Vrablik's opinion that it was more probable that the herniation occurred when the symptoms worsened. (Ballard June 10, 2000 Depo., p. 23.)  Dr. Ballard testified at pp. 24‑25:

[A]fter the stair incident, jumping down the stairs and twisting, he did have problems to his back; he kept working, probably with a low degree of back pain.... There was no medical attention sought.

And then there was something that happened which caused him to go and see Dr. Vrablik. And in talking to him, it wasn't when he was hitching the boat; it's apparently when he was putting his ‑ getting into the truck.

And that at that time his symptoms became much more intense in the lower back, about three to four weeks after he had the incident with the stairs.

And then the interesting thing is, is that he sees Dr. Vrablik for the back for one to two days, and then there's something which causes him, on the 5th of August, he begins to have not only back, but now he begins having the buttocks and more of the thigh‑leg pain, which caused Dr. Vrablik to get the emergency, I think it was a CT myelogram.

So something happened, from August 3rd, August 4th, 5th, in that area, that made his symptoms all of a sudden a lot worse. 

The employer contends it is significant that the employee suffered no radicular pain on or before August 2, 1999 but did on August 5, 1999.  Dr. Ballard testified in his June 10, 2000 depo. at pp. 27‑28:

Well, it tells you that something has happened to irritate the nerve. Between August 2, when he just had the back pain, something has either ruptured and hit the nerve‑that the tunnel where the nerve goes out has become tight or he's had just some inflammation about that nerve, but something has changed to make that nerve irritated. Whereas on August 2, it was not irritated. And you know it wasn't irritated, because there were no symptoms of the thigh and the pain going past his lower back.
And ... even more is that, I think he saw Dr. Vrablik on the 3rd, that back was doing better. He was still having pain at the level across the back, and there was no pain down the legs. And so you can even narrow it down. Sometime between the 3rd of August and the 5th of August, the low back became worse and the leg pain started to occur. 

Dr. Ballard stated that there are three different ways that radicular pain may be developed through a ruptured disc, spinal stenosis or inflammation of the nerve.  Dr. Ballard testified in his June 10, 2000 depo., at pp. 26‑27:

Well, radicular symptoms, by definition, would be pain that would be referred. In this case, it would be referred from the back. And there are different ways that you can get radicular symptoms.

Usually it is because of an irritation to a nerve. The nerves come out of the back and they go to different spots. Some go down the anterior thigh, some go down the lateral leg, down to the foot.

And if you get some irritation to the nerve, that will cause the pain to radiate from the back and go down to that area where that ‑ the road that that nerve is going to.

And really, if you talk about what can cause ... people to have leg pain or have radicular symptoms, there's two or three things that can cause it.

There can be a ruptured disc, where actual disc material between the bones and the vertebrae, this material pushes against the nerve, causing it to be irritated.

You can have the area, the little tunnel made of bone where the nerve goes out can have arthritis and can be narrowed and not have enough room for that nerve to get out, and so the nerve gets kind of squeezed inside that tunnel, causing the symptoms? So the nerve can just have some inflammation and irritation around it, without it being squeezed in that tunnel or without a ruptured disc. 

So there's three different ways that you can get radicular pain.... 

Spinal stenosis may be caused by symptomatic scar tissue. Dr. Ballard testified in his March 1, 2000 depo., at pp. 22-​23:

...  [O]nce you have two or three back surgeries, you can develop scar tissue around the nerves, which can become symptomatic either by ... an injury. Sometimes it can become symptomatic just by even just lifting your leg up or twisting wrong.

… When you first have a surgery, you go in there and if the nerve root is getting ... compressed by a ruptured disc or for whatever reason, there's no ‑ no one's ever been there before. Once you actually decompress the nerve root, when you take some of the bone out to give more room for the nerve, that sometimes in people, can create some scar tissue around the nerve. So that the nerve isn't really being mechanically compressed by, say for example, a rupture disc. But that scar tissue along with some arthritis, that can develop ‑ can make some ‑ some pressure upon the nerve. And that's what he ‑ that's what they mainly found when they did the surgery in August of '99. The postoperative diagnosis was scar fibrosis causing stenosis, which meaning that the scarring wasn't allowing for that ‑ the nerve to get out at the L4‑5 level. 

In Dr. Ballard's opinion, if the employee had ruptured his disc when he jumped and twisted on the stairs at the UAF power plant on 8 July 1999, he would have had severe back and leg pain almost immediately. (Dr. Ballard March 1, 2000 depo., at p. 32.)  Nevertheless, the threshold issue we must decide is whether the employee’s work for the employer on July 8, 1999 was a substantial factor in his current condition.

A majority of the Board panel found the employee's claim compensable.
 At page 12 of its Decision and Order the majority found:

In this case, although Dr. Vrablik also found the boat-trailer incident was a substantial factor in the employee's back condition, Dr. Vrablik has found the employee's UAF work-injury was a substantial factor in his present back condition. As indicated, we find no medical evidence in the record, including Dr. Ballard's testimony, to eliminate the UAF work as a substantial cause of his condition. Accordingly, we conclude the employer has not overcome the presumption and, therefore, the employee's claim is compensable.

The employer then appealed the Board panel's decision to the Superior Court on October 23, 2000.
  The employer also asked the Court for a stay of lump sum benefits pending appeal and informed the Court it was paying the employee his on-going periodic benefits. Superior Court Judge Wood granted the employer's request for a stay of lump sum benefits, on February 7, 2001. 

On June 13, 2001, the employee filed a Workers' Compensation Claim requesting present and future benefits to include, permanent partial impairment benefits, Section .041(k) benefits, vocational rehabilitation, attorney fees and costs and penalty/interest.  The employee noted in his reason for filing at Box 17, that the Court had only stayed lump sum benefits, and that the employer had represented to the Court that it was not seeking a stay of any present or future on-going periodic benefits.

On November 21, 2001, Superior Court Judge Wood rendered an opinion on the appeal, stating at page 2: “While great deference will be given to the Board's determination of an expert's credibility, the Board erred in weighing Dr. Ballard's credibility before determining whether his testimony constituted substantial evidence to rebut the presumption of compensability.”

Judge Wood then remanded the case to the Board with instructions that the Board utilize the Grainger test in determining if Dr. Ballard's testimony was sufficient to overcome the presumption.
 If the Board concluded that the presumption had been overcome by Dr. Ballard's testimony, it was then instructed to proceed to the third stage of the presumption analysis to weigh the testimony and determine whether the employee had proved his case by a preponderance of the evidence.

The Board heard Judge Wood's remand on November 14, 2002. At page 11 of its December 2, 2002 Decision and Order
 the Board panel majority found:

Based on our continuing belief that Dr. Ballard's opinion as a whole is ambiguous, and specifically considering the testimony in his March 1, 2001 deposition, we are unable to conclude he has supplied the evidence required to meet any of the three means of overcoming the presumption described in Wollaston.
 Accordingly, we conclude the defendants have not overcome the presumption of compensability with substantial evidence, and the employee's claim must be found compensable. (Footnote included.)

The employer then appealed the Board's December 2, 2002 Decision and Order.
 Judge Wood had retained jurisdiction of the case and his stay of the employee's lump sum benefits remained in effect.
 Following briefing and oral argument by the parties, Judge Wood issued a Memorandum Decision and Order on May 5, 2004. Judge Wood again found the Board erred in weighing Dr. Ballard's testimony during the rebuttal stage. At page 7 of his decision, Judge Wood concluded:

As a matter of law, UAF rebutted Smith's presumption of compensability. UAF presented Dr. Ballard who concluded that Smith's need for treatment on a more probable than not basis did not arise from his work. Since this court finds as a matter of law that the presumption of compensability "dropped out", the burden of persuasion now shifts to Smith. On remand, Smith must prove his claim by a preponderance of evidence. Finally, the AWCB may reject and weigh any testimony of any witnesses in determining whether Smith satisfies his burden of persuasion.

Following the Court's ruling, a prehearing conference was held and simultaneous briefs were ordered due on February 3, 2005. Upon review of the parties' briefs the Board issued a Decision and Order on March 11, 2005, finding the employee's claim not compensable.
 At page 11 of the D&O, a majority of the Board panel found:

Where claims involve "highly technical medical considerations," lay testimony has "little probative value." Tinker v. Veco, 913 P.2d 488, 494-495, fn. 9-10 (Alaska 1996). We find this case involves highly technical medical considerations, and that a determination of causation requires the production of a greater weight of medical evidence. As such, we find we cannot rely on the testimony of the employee, his friends and co-workers to determine whether the employee's industrial incident was a substantial factor in causing the employee to need his third back surgery in August 1999. See, also, Brown v. Patriot Maintenance, 99P.3d 544, 553 (Alaska 2004).

The medical records reflect and the physicians agreed, that the employee's need for his third surgery was probably caused in August. No physician has stated, on a more-probable-than-not basis, the employee's work caused his need for surgery and continuing treatment. Therefore, we find the employee cannot prove his claim by a preponderance of the evidence. Accordingly, we conclude that his claim for workers' compensation benefits must therefore be denied.

The employee then appealed this Board decision to the Superior Court, Fourth Judicial District.
  On July 26, 2006, Judge Randy M. Olsen affirmed the Board's decision, finding that substantial evidence existed to support the Board's decision. The employee then appealed Judge Olsen's decision to the Alaska Supreme Court.

The Alaska Supreme Court ultimately vacated the Board's March 11, 2005 decision and ordered and remanding the case.
 In its remand, the Court directed the Board to make additional findings about the lay testimony, and the testimony of Dr. Vrablik:

Here, we are unable to determine from the board's decision whether it applied an incorrect legal rule—that lay testimony should be disregarded in complex medical cases—or considered the lay testimony and determined that in Smith's case it had little probative value. Because we are unable to determine whether the board considered the lay testimony, on remand the board should indicate whether it evaluated the lay testimony and what weight, if any, the lay testimony should have.

In Smith's case it is possible that the lay testimony could undermine Dr. Ballard's assumptions about the development and course of Smith's symptoms. Smith argues here that the lay testimony undermines Dr. Ballard's statement that Smith was "functioning with some low back pain" after his injury and had "temporarily aggravated" his back when he injured it at work.

Because neither doctor examined Smith between the July injury and the August visit to Dr. Vrablik, the lay testimony here may have more probative value than in other cases with uncertain medical causation. As Dr. Vrablik indicated in his deposition, he had to rely on the history Smith gave in assessing his condition and its causes because he did not see Smith until after both the July and August incidents. The lay testimony arguably supported Smith's assertions about his increasing pain following the accident, which could be contrary to Dr. Ballard's analysis of the course of Smith's illness. While UAF is correct that the board alone is authorized to determine witness credibility, there is a distinction between devaluing testimony because it has no probative value, even if true, and deciding that testimony is not credible. The board made no explicit findings about credibility, so we are unable to say that the board made a determination that the lay witnesses in Smith's case were unreliable.

Dr. Ballard also testified that differences in the location and intensity of pain distinguished disk herniation from stenosis; his testimony indicated that leg symptoms could suggest a herniated disk. He further testified about his experience with patients with symptomatic scar tissue. Smith's testimony and that of his lay witnesses described Smith's pain and the limitations on his activities. Because in this case it is possible that the lay testimony had some bearing on the experts' assumptions, the board on remand should consider the lay testimony insofar as it supports or detracts from the doctors' conclusions and make appropriate findings. . . .

We are unable to determine here whether the board applied an incorrect legal rule that would have required Smith to provide a physician's statement which used a term like "probability" in order to prove his claim. The absence of a definitive statement from a physician that the industrial accident caused Smith's need for surgery, on a more-probable-than-not basis, may be an important factor for the board in making its ultimate decision, but lack of such a statement is not necessarily fatal to a workers' compensation claim. . . .

Moreover, the board may have overlooked or misinterpreted Dr. Vrablik's testimony about causation. Dr. Vrablik testified that both the work-related injury and the incident of getting into the truck were significant in causing Smith's need for back surgery in August 1999. He also stated that, based on Smith's history, they were both substantial factors. Although Dr. Vrablik said that a recurrent disk herniation can result from trivial things, he observed that a person cannot ignore the patient's prior history in determining causation either. It is not clear that the board considered Dr. Vrablik's opinion that the industrial accident was a significant cause of the need for surgery. On remand, the board should clarify the weight it accorded the lack of a definitive statement. . . .

Our rule that inconclusive and ambiguous testimony is construed in favor of the applicant applies at the rebuttal stage, when the board is charged with determining whether the employer has presented sufficient evidence to rebut the presumption of compensability. Here, the superior court determined as a matter of law that UAF had presented sufficient evidence to rebut the presumption of compensability. Smith did not attempt to have this determination reviewed in an interlocutory appeal, and he did not question the holding in his points on appeal in this case. If the evidence UAF presented was sufficient to rebut the presumption of compensability, without being weighed, it could be sufficient to support a denial of Smith's claim if the board accorded it weight. . . .

Accordingly, as directed by the Alaska Supreme Court, we will undertake to further address the lay testimony presented, as applied to the medical record of the case in order to determine whether the employee has proven his claim by a preponderance of the evidence. Additionally, we are asked to address whether the employee is entitled to on-going benefits for the period of May 15, 2004 to March 11, 2005, and for the period of December 21, 2007 and continuing, as well as associated interest, penalties, attorney fees and costs.  The threshold issue we must decide is the compensability of the employee’s claim.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

In its remand, the Court instructed the Board to further describe and evaluate the lay testimony it considered and what weight, if any, the lay testimony should be given.  Further, the Board was instructed to clarify the weight it accorded the medical evidence of Dr. Vrablik. The Court stated, in part:

In Smith's case it is possible that the lay testimony could undermine Dr. Ballard's assumptions about the development and course of Smith's symptoms. Smith argues here that the lay testimony undermines Dr. Ballard's statement that Smith was "functioning with some low back pain" after his injury and had "temporarily aggravated" his back when he injured it at work. . . . Because neither doctor examined Smith between the July injury and the August visit to Dr. Vrablik, the lay testimony here may have more probative value than in other cases with uncertain medical causation.

Accordingly, we find the following additional description of lay testimony and evidence was not included in the Board’s earlier decisions, and we wish to include it now. Further, we will also consider this additional evidence in the course of deciding this remand:

Charles Ward testified that the employee appeared to be in pain after the UAF event because he never sat down. Ward was the employee's supervisor and knew that UAF required its employees to report work injuries, but did not instruct the employee to report his injury. As Ward worked in a different part of the plant than the employee, he did not observe the employee during most of his shift.

John Alderson, who was a Boiler Firer II at the plant, testified that after the UAF event, the employee wore a back brace and did not do some of the physical tasks that he had previously, such as putting 500 pounds of salt in the brine tank or cleaning the back wall of the boiler with a long metal pipe. According to Alderson, after the accident, the employee spent a lot of his time sitting in the control room. Alderson testified he believed the employee’s condition was getting worse.

The employee's friend and neighbor Vern Higham testified that after the UAF event, when the employee returned home from work, the employee rested and stretched and did not assist Higham with chores or care for his dog, as was his normal practice. When the employee began his vacation, he continued resting and spent less time than usual with Higham. Higham testified he believed the employee had sprained his back and that his condition was getting worse.

Further, we find additional testimony and evidence presented by Dr. Vrablik should have been included in the earlier Board decisions. Accordingly, we will include and consider this testimony and evidence in the course of deciding this remand. Such testimony and evidence includes the following:

On October 15, 1999, after discussing workers’ compensation with the employee, Dr. Vrablik wrote to the employee:

I had a discussion with you this day concerning your worker's compensation injury. As you know, you hurt your back at work while running through the power plant as part of your job. Although you did have an episode where you moved your boat and it appears that symptoms changed, it is not unusual for this to occur with a back injury. It is entirely possible that your work injury was a substantial contributing factor to your current condition, though by your deposition, there was a change in your condition after the boat event.

On November 18, 1999, Dr. Vrablik spoke with the employee’s representative and noted that he could not "state which episode produced his symptoms. However, both were significant."

In his deposition, Dr. Vrablik testified at page 30 that disk herniations "can occur for a variety of reasons" and that [u]sually the precipitating event may be years away from the event that requires surgery, and oftentimes, the straw that breaks the camel's back is seemingly trivial." Dr. Vrablik agreed at page 31 that a hermated disk results in "the onset of fairly frank symptoms."

Dr. Vrablik testified at page 32 that the employee's symptoms "became worse shortly before he came to see me based on his history". Upon questioning by the employee’s representative at page 44, Dr. Vrablik agreed that the UAF event was a "significant event at that time" "[b]ecause the patient obviously sought medical attention and prescription medication", referring to the muscle relaxant prescription that the employee obtained by telephone from this family physician. 

Dr. Vrablik testified at pages 47-48 that the employee thought both events were significant and substantial and he had no reason to doubt his patient:

The only thing I have to go on is what the patient tells me. I didn't have the opportunity to examine him before either incident, and saw him after both. At that time, he told me about the power plant. He also told me symptoms became worse a few days before I saw him in August. Both incidents he thought were significant. I have no reason to doubt that they were significant. I mean, he filed a workers' comp report with his July injury. . . .

I think they're both substantial. I recorded them in my notes, that the patient felt they were substantial to bring to my attention. I have no reason to question that, but- . . . . Well, the patient related that both of these were significant episodes that he felt caused problems. He took enough action to report a worker's comp claim in July and he sought medical attention after that. He came to see me after the episode in August. So I have to say they're both significant. 

Dr. Vrablik testified at page 51: "I think that he started having - when his symptoms got worse or when I think he started having more pain. I have to rely on him. Based on his history, four or five days before I saw him in August, things changed."

Dr. Vrablik testified at pages 51-52 that all of the employee's life activities, including the UAF event, could have contributed to his herniation, but it was reasonable that the herniation occurred when he got into his truck because that was when his symptoms worsened:

[A]ll of life falls into that category. What I'm tying to relate is that pre-existing microtrauma to the disk occurs in all of us. And sometime, we can pinpoint it. "I picked up that truck tire, and that's when my disk herniated," that's pretty clear cut. But oftentimes, people will herniate a disk for no reason at all. They sneeze or pick up a bar of soap or they blow their nose. To say that's the cause of the disk herniation is accurate. That is. That's the last straw. But that also excludes all the trauma that would have gone on before, that the patient played football or was a paratrooper. And so the question that I hear is that you guys want me to tell you what caused the disk herniation, and I - I can't pinpoint it.

I think he became symptomatic a few days before he came to see me. That's when his pain increased. That's when he came to see me because the back pain was quite severe. Now, if you want me to say what was the straw that broke the camel's back, getting into the truck was when he noticed the severe leg pain and when he had to have somebody help him. I - you know, that I think is reasonable because that's when his symptoms became worse.

But I don't know that you can neglect to consider what happened at work, his previous back surgeries. All this contributes to it.

On July 20, 2000, Dr. Vrablik represented to the Public Employee's Retirement System that Smith suffered from lumbar disc disease and sciatica, the "probable cause" of which was "Life activities."

In our March 11, 2005 D&O, we found that given this case involves "highly technical medical considerations," lay testimony has "little probative value." Based on the terms of the remand from the Supreme Court, however, we will now undertake to apply the lay testimony to the medical evidence of this case.

The employee asserts, and we find, his testimony and that of his fellow workers and friends has credible, probative value, as this testimony serves to prove his back condition worsened after his July 8, 1999 work injury, and continued to worsen, up to the time he first saw Dr. Vrablik on August 2, 1999. Specifically, We find this lay testimony is credible and probative as to the severity of the employee's condition, and is valuable to the employee to rebut the employer's attempt to minimize his condition following his July 8, 1999 work injury. We find Vern Higham's testimony is particularly probative because he witnessed the deterioration of the employee's condition until he was examined by Dr. Vrablik on August 2, 1999. 

We also note that no doctor saw the employee between the time of his July 8, 1999 injury and his August 2, 1999 examination by Dr. Vrablik. Further, Dr. Ballard did not examine the employee until six months after the employee's July 1999 work power plant injury.
 Consequently, we find neither doctor had the same opportunity to observe the employee's symptoms and condition during this period, in the same manner as did the employee, Charles Ward, John Alderson and Vern Higham.

Dr. Ballard stated in his report at page 13 that from the time of the employee's July 8, 1999 injury forward, "he did have some irritation to his lower back and was able to continue working with the use of a back brace. He was functioning with some low back pain." Dr. Ballard testified in his deposition at pages 39, 40 and 43 that the employee "temporarily aggravated" his back, and that the employee's back "kind of got better". 

Based on our review of the record, we find Dr. Ballard's understanding of the employee's condition prior to his August 2, 1999 evaluation by Dr. Vrablik is at odds with the lay testimony in evidence. The employee testified that his back worsened and his legs became stiffer, and that he was icing and heating his back. He further stated that whenever he would “do something” he felt it in to his left buttock, thigh, and underneath the knees. He testified he was forced to take anti-inflammatory and muscle relaxer medications, prescribed by Dr. Walker. We find the employee’s testimony was credible. AS 23.30.122.

Vern Higham, the employee's neighbor, who was in regular contact with the employee, and who eventually drove him to Dr. Vrablik on August 2, 1999, testified that the employee got "worse and worse".  Higham testified that the employee resorted to lying on his floor to alleviate his pain. He stated that the employee was in pain and having trouble walking, and that the "hurting" never let up.  We find Higham’s testimony credible.  AS 23.30.122.

On the other hand, Dr. Ballard believed the employee's symptoms were nothing more than an "irritation" of his back, and that they resolved prior to August 2, 1999. As the Supreme Court suggested, and we find, Dr. Ballard made assumptions as to the employee’s condition, which are not supported by the facts of the case.
 

Dr. Vrablik opined that both the July 8, 1999 work injury and the events surrounding the "truck or boat incident" of August 2, 1999 can be considered substantial factors in the employee's present condition. Further, Dr. Vrablik said he believes the employee's condition worsened in the July and August period of 1999, more because of a herniation of his L4-5 disc, rather than because of scar tissue, as suggested by Dr. Ballard. 

Dr. Vrablik testified that the employee had a "frank herniation."  Radiologist Mark Burton confirmed a large central herniation at the L4-5 level. Dr. Vrablik testified that if the employee's scar tissue were to cause problems, the problems would appear within three months to a year after his last surgery.
 

Dr. Vrablik testified he cannot say which episode produced the employee’s symptoms. At page 39 of his deposition Dr. Vrablik stated:

Again, we're getting into semantics. I have often seen people who have had an injury, and several weeks later, a herniated disk becomes apparent. The injury may have caused weakening and/or damage to the disk which then, with just normal life activities, progresses so that the disk material is in the wrong place pushing on the nerve. I can't say that that isn't what happened with Mr. Smith. I'm not sure that the scar is so much to blame for this as a frank disk herniation. But when the nerve elements are held tight by scar and fibrosis it doesn't take much to put extra pressure on them.


In any case, Dr. Vrablik found the employee's July 1999 work injury was a substantial factor in the employee’s current condition. As our Supreme Court has instructed, medical testimony need not be expressed in absolute terms to be sufficient to uphold an award.
  The Supreme Court has upheld the Board’s awards for compensation despite inconclusive medical testimony, particularly when lay testimony supported the award.

The Supreme Court did not question the Board’s findings at the first or second stage of the presumption analysis.  It did, however, direct us to consider the testimony of all the lay witnesses, including Smith.  Further, the Supreme Court specifically held, “A statement by a physician using a probability formula is not required to establish employer liability in workers’ compensation.”
  The Supreme Court noted Professor Larson’s remarks, as follows:

The compensation process is not a game of ‘say the magic word,’ in which the rights of injured workers should depend on whether a witness happens to choose a form of words prescribed by a court or legislature.  What counts is the real substance of what the witness intended to convey, and for this purpose there are more realistic approaches than a mere appeal to the dictionary.

Based on our review of the record, as applied to the law clarified by the Alaska Supreme Court, we find the combination of the employee's lay testimony and the supporting opinion of Dr. Vrablik, though not couched in absolute medical certainty, is sufficient to uphold a Board ruling of work-relatedness.
 Specifically, we find credible the testimony of the employee and his friends and coworkers, who described his condition as “worse,” rather than better as Dr. Ballard believed, following the UAF work incident. Although the employee and coworkers said he was able to sit after the UAF incident, Dr. Vrablik explained the work incident could have weakened the back to point the disc herniated later. We also find credible Dr. Vrablik’s opinion that the work incident could have been a substantial factor in the employee’s disability. 

In sum, we find Dr. Ballard’s opinion that the employee’s condition was caused by non-work related activities in August, and not the July UAF incident, is based on false assumptions that his condition was improving after the UAF incident. Given our finding of credible and probative lay testimony to the contrary, together with Dr. Vrablik’s opinion that the work incident could have caused the employee’s condition, we find the employee has proven his claim by a preponderance of the evidence.  Accordingly, we conclude the employee is due payment of his associated workers’ compensation benefits.

The employee seeks an award of past, ongoing and future benefits, and an award of attorney fees and costs. In his written and oral arguments, he requested that a hearing be scheduled on the merits of this case, concerning his ongoing and future benefit entitlement.

We have found the employee’s claim compensable. We direct the parties to attempt to privately resolve any disputes as to the valuation of the associated benefits.  In the event the parties are unable to reach agreement on benefits owed, we reserve jurisdiction to resolve disputes.

ORDER

The employee’s claim for workers’ compensation benefits is compensable. We reserve jurisdiction to resolve disputes as to the computation of such benefits.

Dated at Fairbanks, Alaska on November 17, 2008.





ALASKA WORKERS' COMPENSATION BOARD






/s/ Fred G. Brown





Fred G. Brown, Designated Chairman






/s/ Damian Thomas





Damian Thomas, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order on Remand in the matter of GARY N. SMITH employee / applicant; v. UNIVERSITY OF ALASKA (FAIRBANKS), self insured employer / defendant; Case No. 199914225; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on November 17, 2008.








Laurel K. Andrews, Admin. Clerk III
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� Smith v. Univ. of AK, 172 P.3d 782 (Alaska 2007).


� AWCB Decision No.  00-0212.


� The Board panel majority found, "The employee's claim is compensable. We reserve jurisdiction to resolve any disputes that may arise concerning the specific benefits owed the employee."


� Super. Ct. Case No. 4FA-00-2393 CI


� The employee subsequently filed an Affidavit of Readiness for Hearing on February 6, 2003. Given that the underlying case was on appeal, the Board did not conduct a pre-hearing conference and set a hearing date, pursuant to AS 23.30.110(c).


� See Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


� Smith v. UAF, Decision No. 02-0246 (December 2, 2002).


� Wollaston v. Schroeder Cutting, Inc., 42 P3d 1065 (Alaska 2002).


� Super Ct. Case No. 4FA-03-0484 CI


� Judge Wood did not lift his stay of February 7, 2001 and the employer did not request a lifting of the stay. Accordingly, the employer continued to pay the employee his ongoing benefits.


� Smith v. UAF, AWCB Decision No. 05-0073 (March 11, 2005). 


� Case No. 4FA-05-1391 CI


� Smith v. University of Alaska, 172 P.3d 782 (Alaska 2007).


� Smith v. Univ. of AK, 172 P.3d at 790.


� Dr. Ballard January 7, 2000 report.


� The Board also found on two prior occasions that Dr. Ballard's evidence was ambiguous and contradictory. See October 12, 2000 D&O, page 11, and December 2, 2002 D&O pages 9-10.


� The medical records indicate the employee's last back surgery prior to his July 1999 UAF injury took place on November 29, 1995. Accordingly, if "scar tissue" associated with the November 1995 surgery were to cause significant problems in the employee's back, as Dr. Ballard believes, it would have manifested itself, at the latest, by November of 1996. However, Dr. Vrablik's records indicate the employee had no notable back complaints from September of 1996 to the time of his July 1999 UAF injury.





� Smith supra p.791, citing in part Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189.


� Id., citing Employers Commercial Union Co. v. Libor, 536 P.2d 129, 132 (Alaska 1975) and Beauchamp v. Employers Liab. Assurance Corp., 477 P.2d 993, 996-97 (Alaska 1970).


� Id.


� Id., citing 8 Arthur Larson & Lex K. Larson, Larson’s Workers’ Compensation Law Section 130.06[2][e] (2006).


� See Employer Commercial Union Co. v. Libor, 536 P. 2d 129, 132 (Alaska 1975). See also Veco. Inc. v. Wolfer. 693 P.2d 865 (Alaska 1985) and Beauchamp v. Employers Liability Assurance Corp., 477 P.2d 993, 996 (Alaska 1970).
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