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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	JACOB W. JR. BOLDEN, 

                                                   Employee, 

                                                     Respondent,
                                                   v. 

STAR ELECTRIC INC.,

                                                  Employer,

                                                   and 

REPUBLIC INDEMNITY CO. OF AMERICA,

                                                  Insurer,

                                                     Petitioners.

	)
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)
	FINAL DECISION AND ORDER

AWCB Case No.  200520722
AWCB Decision No. 08-0222 

Filed with AWCB Fairbanks, Alaska

on November 17, 2008


We heard the employer’s Petition to Modify the Reemployment Benefits Administrator (“RBA”) designee’s determination of eligibility for reemployment benefits, on September 11, 2008, in Fairbanks, Alaska.  Attorney Joseph Cooper represented the employer and insurer (“employer”).  Peter Stepovich, paralegal assistant to attorney Allen Vacura represented the employee.  We kept the record open to receive the deposition of Mark Wade, M.D.  However, the parties filed a self-effectuating compromise and release (“C&R”) agreement on November 6, 2008, resolving all disputes except attorney fees and legal costs.  We closed the record when we met on November 6, 2008.


ISSUE
Is the employee entitled to attorney fees and legal costs under AS 23.30.145?


CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE
The employee injured his left shoulder lifting materials while working for the employer as an electrician on November 1, 2005.
  The employee was seen by orthopedic surgeon Mark Wade, M.D., who diagnosed a tear of a 2004 rotator cuff repair, and performed arthroscopic surgery with debridement, revision rotator cuff repair, biceps tendesis, and revision of the subacromial decompression.
  In a letter to the employer’s workers’ compensation insurer, Dr. Wade indicated he believed the tear of the 2004 repair occurred at work.
  Dr. Wade performed revision biceps tenodesis for the long head of the left biceps on June 23, 2006.
  Dr. Wade released the employee to work on a restricted basis on October 10, 2006.
  Based on the type of injury to his shoulder, and based on his multiple surgeries, Dr. Wade restricted the employee from heavy overhead work.  On November 14, 2006, Dr. Wade predicted the employee would have permanent impairment.  Eventually, at the employer’s request, John Joosse, M.D., evaluated the employee under the American Medical Association Guides to the Evaluation of Permanent Impairment, (“AMA Guides“), 5th Ed., rating the employee with an 8 percent permanent partial impairment (“PPI”), 2 percent of which he attributed to the work injury.
  

The employee requested reemployment benefits, and the RBA referred the case to rehabilitation specialist Connie Olsen.  Ms Olsen queried Dr. Wade concerning his physical capacity to return to his work as an electrician “wireman,” and Dr. Wade responded the employee would not be able to perform heavy overhead lifting, a part of the job analysis.
  Rehabilitation specialist Olsen issued an Eligibility Evaluation Report on March 31, 2008, recommending the employee be found eligible.
  RBA Designee Deborah Torgerson found the employee eligible for reemployment benefits under AS 23.30.041 in a determination letter dated May 1, 2008.
  The employee selected rehabilitation specialist Daniel LaBrosse to prepare a reemployment plan, and a plan was prepared with the vocational goal of Instrumentation Technician.
 

On July 1, 2008, the employer filed a Petition for Modification, requesting that we modify the RBA Designee’s determination of eligibility under AS 23.30.130, and terminate his benefits, based on an appended June 25, 2008 “check the box” response by Dr. Wade to a June 17, 2008 letter from the employer’s insurer.
  In his response, Dr. Wade checked “yes” to the question “Do you agree that the present work limitations are not related to the work injury of 11/1/05, but to the pre-existing shoulder condition?”
  In a prehearing conference on August 5, 2008, the employers’ petition was set for a hearing on September 11, 2008. 

 In the hearing, rehabilitation specialist Olson testified concerning her evaluation of the employee, and how he met each of the eligibility criteria under AS 23.30.041.  The employee testified he had been able to work in his position as an electrician until his work injury. 

In the hearing, and in its brief, the employer argued we should address the petition and modify the RBA designee determination based on the change of circumstances and mistake of fact resulting from Dr. Wade’s clear statement in June 2008, indicating the employee’s present condition is not the result of his 2005 work injury, but the result of an earlier injury unrelated to work.  It asserted it had diligently pursued this modification once Dr. Wade expressed his opinion concerning the lack relation between the employee’s condition and his work.  It argued we should modify the determination and terminate the employee’s benefits.  It asserted this matter should not be referred to the RBA, but modified by the Board, because the RBA would have no discretion to do anything but terminate the eligibility in any event.  It argued that the Alaska Supreme Court decision in Rydwell v. ASD,
 requires a nexus between the impairment and the work for liability to attach to the employer.  It also argued it would violate the Alaska and US Constitutions’ requirements of due process and equal protection to require the employer to pay for the retraining of workers whose injuries are not related to work. 

In the hearing and in his brief, the employee argued the determination of eligibility for reemployment benefits is vested in the RBA, and should not be addressed by the Board.  He argued we should remand the matter to the RBA.  The employee argued the employer failed to seek review of the RBA determination within the 10 days provided by AS 23.30.041(d), and that it did not attempt to get Dr. Wade to revisit his opinion until 47 days after the determination of eligibility.  It argued the employer failed to use diligence in producing this additional evidence, and should not be allowed to interject it to attempt to relitigate the case.  The employee argued the RBA designee’s decision is supported by substantial evidence in the record, and is not an abuse of discretion.  He noted that Dr. Wade clearly related his physical capacity limits to his work injury in the letter of March 9, 2006; Dr. Wade permanently restricted him from his regular work only after his work injury; and Dr. Joosse’s impairment rating specifically attributed 2 percent of the PPI to his work injury.  The employee requested reasonable attorney fees and costs under AS 23.30.145(b), and statutory minimum attorney fees under AS 23.30.145(a) when those fees exceed those awarded under AS 23.30.145(b). 

The employee filed an Affidavit of Counsel Re: Attorney Fees and Costs on September 5, 2008.
  In the affidavit, the employee itemized 14.7 hours of attorney time, at $250.00 per hour; 20.2 hours of paralegal assistant time, at $100 per hour; and other legal costs of $16.19.
   This totaled 5711.19 as of that date.
  

At the request of the parties, we held the record open to allow the employee to supplement his affidavit of attorney fees, and to allow the parties to depose Dr. Wade, and transcribe and file his deposition.  We reconvened on November 6, 2008.  The parties did not file the deposition of Dr. Wade.  Instead, the parties filed with us a C&R agreement on November 6, 2008, which was self-effectuating under AS 23.30.012(a)(1)&(2).
  The C&R paid the employee $54,000 for reemployment benefits and $1,000 in TTD benefits, in exchange for waiver of all benefits except medical benefits, attorney fees, and legal costs.
  The C&R indicated the parties stipulated to the payment of $6,000 in attorney fees to the employee, as well as $322.50 in legal costs.
  In the C&R the parties requested that we approve and order payment of the stipulated attorney fees and costs.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
REQUEST FOR AN ORDER BASED ON THE STIPULATION
Our regulation at 8 AAC 45.050(f) provides, in part:

(1)
If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of a party, a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based on the stipulation of facts. 

 (2)
Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing. . . .

 (3)
Stipulations of fact or procedure are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause relieves a party from the terms … 

 (4)
The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter. . . .

8 AAC 45.050(f)(1) requires that written stipulations of fact must be signed by all parties, and all the parties have signed this document.  Although the parties are resolving a claim for attorney fees and costs, and the totals agreed are somewhat higher than initially itemized by the employee, the employee is not specifically waiving any known future benefit.  Consequently, the provisions of AS 23.30.012 do not apply, and a separate C&R agreement is not necessary.  Accordingly, we will consider this stipulation of the parties under 8 AAC 45.050(f)(1).  Based on our review of the record, and on the parties' stipulation of the facts regarding this case, we will exercise our discretion to issue an order in accord with 8 AAC 45.050(f). 

Based on the written stipulations and our independent review of the documentary record, we will issue an order under 8 AAC 45.050(f)(1),
 awarding the stipulated attorney fees and costs.  This order will bind the parties in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley.
  If, on the basis of a change in condition or mistake of fact, the parties wish to change the benefits awarded, they must file a claim or petition with us to request modification of this decision and order under AS 23.30.130.  

II.
ATTORNEY FEES AND LEGAL COSTS 

AS 23.30.260 provides, in part:

Penalty for receiving unapproved fees and soliciting. A person is guilty of a misdemeanor . . . if the person (1) receives a fee, other consideration, or a gratuity on account of services rendered in respect to a claim, unless the consideration or gratuity is approved by the board or court . . . .

AS 23.30.145 provides, in part:


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with our approval.  Although the parties did not explicitly address the issue in the hearing, attorney fees were at issue.

The employer petitioned to modify, and terminate, reemployment benefits.  Based on the preponderance of the evidence available in the record, we find the employer’s actions, in fact, attempted to hinder the payment of the reemployment benefits.
  We find this hindrance should be interpreted as a resistance, in fact, to the payment of the reemployment benefits due under AS 23.30.041.  In Wien Air Alaska v. Arant,
 the Alaska Supreme Court held that an employer’s resistance to the payment of benefits could be interpreted as a controversion-in-fact, and attorney fees awarded under AS 23.30.145.  We find the employee’s attorney provided valuable services in the securing of the payment for a lump sum settlement of reemployment benefits and TTD benefits in the C&R under AS 23.30.012.  Consequently, we must award fees and costs under AS 23.30.145.
  

The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held that our attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  

In light of these factors, we have examined the record of this case.  The employee filed an affidavit of attorney fees and costs, itemizing the expended hours of attorney time, paralegal assistant time, and costs.  The parties agree a total of $6,000 in reasonable attorney fees, and costs of $322.50, should be paid to the employee.  

Having considered the nature, length, and complexity of the services performed, the resistance of the employer, as well as the employee’s need for the benefits resulting from the services obtained, we find the total stipulated amounts of attorney fees and legal costs reasonable for the successful protection of the employee’s interests.  We will award those amounts under AS 23.30.145(b).  


ORDER
The employer shall pay the employee $6,000 in reasonable attorney fees, and legal costs of $322.50, under AS 23.30.145(b).  


Dated at Fairbanks, Alaska this 17th day of November, 2008.





ALASKA WORKERS' COMPENSATION BOARD







/s/ William Walters                          






William Walters,






     
Designated Chairman







/s/ Debra Norum                        






Debra G. Norum, Member







/s/ Jeff Pruss                       






Jeffrey P. Pruss, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JACOB W. JR. BOLDEN employee / respondent; v. STAR ELECTRIC INC., employer; REPUBLIC INDEMNITY CO OF AMERICA, insurer / petitioners; Case No. 200520722; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on November 17, 2008.






Laurel K. Andrews, Admin. Clerk III
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