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The Alaska Workers’ Compensation Board (Board) heard Employee’s claim on November 6, 2008 at Anchorage, Alaska.  Employee represented himself.   Attorney Dan Cadra represented the self-insured employer.  

Just prior to the hearing, Board member David Robinson recognized Employee from past associations and recalled he had represented Employee in his union activities for several years.  Based upon member Robinson's perception of a potential conflict of interest, he recused himself from hearing Employee's claim.  Consequently, a two-member member panel, constituting a quorum, heard Employee's claim.  AS 23.30.005(f).  We closed the record at the hearing’s conclusion.

ISSUE

Is Employee entitled to any additional permanent partial impairment (PPI) pursuant to AS 23.30.190?

SUMMARY OF THE EVIDENCE

Employee Michael Coots at age 54 injured himself while lifting the frame of a snow plow assembly unit.  Employee worked at the time of this injury for the State of Alaska, Department of Transportation.
 

Our file contains no medical reports prior to the September 11, 2006 injury.  The earliest medical record related to this claim is dated October 10, 2006, from Paul Forman, M.D.   According to Dr. Forman’s report, Employee appeared at Dr. Forman's clinic as a 54-year-old male for evaluation of his right shoulder injury.  Employee stated he was pushing a chain under a snowplow hitch, and while pulling on the chain, had sudden onset of severe pain in his shoulder.  He reported the pain radiated to his arm and was severe enough to make him sweat.  Over the previous month he had very little improvement and compensated for his injury by changing the angles of his arm movement and using his left arm in place of the injured right arm.
  On examination, Employee’s upper extremities appeared with symmetric musculature and had no obvious deformities.  He demonstrated pain in his shoulder region with internal rotation and flexion of the right shoulder versus the left.  Dr. Forman assessed a right rotator cuff injury and a probable tear.  Employee discussed options with Dr. Forman and continued with ibuprofen as needed for pain.  Dr. Forman referred Employee to Dr. Hall for orthopedic evaluation and put him on light duty work with no greater than 10 pounds lifting with the right arm.

On October 13, 2006, Employee saw Robert Hall, M.D.  According to Dr. Hall’s report, Employee provided a history of having injured his right shoulder approximately one month earlier when he was at work and trying to lift heavy objects.  He was bent over and lifted straight up, and felt a sudden sharp pain in his shoulder.  Since then he had difficulty raising his arm overhead and reaching behind his back.  On some occasions he reported being able to lift his arm relatively well but on other occasions it became quite painful.  Employee reportedly felt pain in the lateral part of the shoulder that radiated distally, to the lateral side of the arm.  He is right-hand dominant and gave a history of some mild, occasional shoulder pulls but “nothing to this degree.”  He reportedly operated heavy equipment for the State of Alaska in Seward, Alaska.

According to his report, on examination Dr. Hall found no atrophy or other abnormality about the shoulder girdle.  Employee displayed full symmetric flexion and abduction compared to the opposite shoulder; internal rotation differed between the two shoulders.  With rotator cuff testing, he had mild tenderness of the supraspinatus and external rotators; his impingement sign was weakly positive.  Employee’s AC joint was non-tender with palpation, stress, or cross body abduction; Apprehension Test caused posterior shoulder pain.   Dr. Hall diagnosed right shoulder impingement and discussed the history which “raised suspicions” for an acute rotator cuff tear.  He recommended an MRI for diagnostic purposes.
 

Employer began paying temporary total disability (TTD) on October 15, 2006.

Employee obtained an MRI at HealthSouth on October 16, 2006.  An interpretation done by John McCormick M.D., radiologist, disclosed a complete tear of the supraspinatus tendon; the tendon was retracted to the lateral edge of the acromion; there was a huge osteophyte directly inferior to that level of the coracoid which resulted in narrowing of the distance between the clavicle and the coracoid.

Employee saw Dr. Hall on October 16, 2006 and reviewed the MRI report.  According to his report, Dr. Hall diagnosed a right shoulder rotator cuff tear and acromioclavicular joint degenerative disease.  Dr. Hall noted the degenerative changes in the AC joint had been present much longer than the duration of his symptoms and these were not the result of the injury that he had one month prior.  He noted the rotator cuff tear may be a result of the injury and “so far” it had failed to improve symptomatically.  Dr. Hall provided an injection with a solution of Marcaine and Kenalog and referred Employee to follow up with the Seward orthopedic clinic.  Dr. Hall suggested if Employee did not improve he would schedule him for surgery for rotator cuff repair and subacromial decompression.

On October 18, 2006, having returned to Seward, Employee saw the Providence Seward Medical Center for a physical therapy (PT) initial evaluation.  According to the therapist’s report, Employee gave a consistent history and noted he at first felt he had only a pulled muscle but the pain never subsided.  Subsequently, he had difficulty lifting heavy objects.  He was on light duty employment and would like to return to full duty.  On physical examination by Natalie Sook, physical therapist, Employee displayed right shoulder flexion of 50°, right shoulder abduction of 145°, internal rotation of 30°, and external rotation of approximately 15°.  Employee's left shoulder and elbow range of motion was grossly within functional limits.

According to Ms. Sook’s report, on “strength testing” Employee had right shoulder flexion strength of 4/5, right shoulder abduction 4/5, internal rotation 5/5, external rotation 4/5, extension 5/5, elbow flexion/extension 5/5, and left shoulder strength testing was grossly 5/5 for all movements.  Employee had a positive “drop arm” test on the right rotator cuff and a negative test on the left.  His cervical spine range of motion was noted as “slightly limited” in some aspects.  Therapist Sook recommended four to six weeks of PT.

When PT apparently proved ineffective, Employee saw Dr. Forman for a pre-surgery physical.  According to the report, Employee's history included a left lower extremity below-the-ankle traumatic amputation as a result of a Vietnam War injury.  He also had multiple other traumatic shrapnel injuries in the right lower extremity and torso because of combat.  On examination, Employee demonstrated “5/5” strength in all major muscle groups.  He displayed decreased range of motion and pain to the right shoulder with stress to the rotator cuff and also a small, much lesser amount of discomfort with abduction of the left shoulder.  Dr. Forman concluded Employee appeared in good health and could proceed with the surgery.

On December 6, 2006, Dr. Hall performed rotator cuff subacromial arthroscopic decompression of the right shoulder and found a V-shaped tear of the supraspinatus that extended about 2 cm medially.
  Dr. Hall prescribed post-surgery PT for six to eight more weeks.
 

By February 12, 2007, Employee reported to Dr. Hall that he was without any significant complaints, was continuing his PT, and was happy with his progress.  He still lacked 20° of terminal forward flexion.
  At various times during PT, Employee reported numbness and tingling in his right arm.

On March 26, 2007, Dr. Hall released Employee to return to work without restrictions.
  Consequently, Employer stopped paying TTD effective March 19, 2007.
  

Employee returned to see Dr. Hall on May 29 2007.  According to his report, he was doing fairly well but still had some symptoms of “sharp catching pain” in the shoulder.  His main concern was of “persistent shoulder weakness.”  Employee had reportedly returned back to work but was somewhat limited because of his weakness, especially with his arm over shoulder height.  He stated he was very faithful doing his rehab exercises on his own.  On strength testing of the rotator cuff, Employee’s strength was “4/5” on the right in all directions compared to the left, and impingement sign was negative.  Dr. Hall stated in his report that he told Employee rotator cuff surgery is most successful at relieving pain but “does not reliably return strength.”  Dr. Hall felt Employee would probably always have some strength deficit in that shoulder.  He was only about four months post surgery and had another four to eight months of potential recovery time.  If Employee was medically stable in August 2007, Dr. Hall might consider referring him for a PPI rating to Alaska Spine Institute (ASI).  According to Dr. Hall, if strength is used as a rating criterion for PPI, he would be best served having his PPI done at ASI.
 

On September 10, 2007, Dr. Hall responded to a letter from Harbor Adjustment Service.  He indicated no further medical treatment was needed but Employee was not yet medically stable from the effects of his September 11, 2006 injury.  He stated Employee would have a PPI rating pursuant to the American Medical Association Guides to the Evaluation of Permanent Impairment
 and referred him to ASI for that purpose.
  On September 13, 2007, Employee saw Dr. Hall again.  According to the report, he still felt weak although his strength was getting a little better.  He said he worked doing fairly physical labor and weakness was bothering him both at work and at home.  With motor testing of the rotator cuff, Employee’s strength was “5/5.”  There was mild tenderness of the supraspinatus and external rotators; impingement sign remained negative.  Dr. Hall explained that Employee would probably not get a whole lot better than he was at that point and referred Employee to Dr. Levine for a PPI rating.

Employee saw Dr. Levine on September 27, 2007 for a PPI rating.  Dr. Levine listed his qualifications as Fellow, American Academy of Physical Medicine and Rehabilitation, Fellow, American Board of Electrodiagnostic Medicine, Certified Independent Medical Examiner, Diplomat, American Board of Pain Management, and certification with a Subspecialty in Pain Management.
  According to Dr. Levine’s report, Employee was well known to Dr. Levine's clinic from previous care.
  Historically, Employee related that on September 11, 2006 while attempting to lift a truck snow plow device he injured his rotator cuff.  He was treated conservatively initially but that failed so Dr. Hall provided surgical intervention.  This included right shoulder arthroscopic subacromial decompression and right shoulder mini-open rotator cuff repair.  By report he had a full-thickness large tear of the rotator cuff.  Dr. Levine noted that though the initial MRI showed some degenerative changes, the actual operative procedure disclosed “pristine tissue” without significant degenerative changes, and just a tear.  Given his war injuries, Employee was found to be very protective of his arms and said he was now afraid the right shoulder injuries and loss of strength would be a problem for him.  Employee noted his range of motion had improved but his strength loss concerned him.  He believed his strength was down about 50% on the right as compared to the left.  According to Dr. Levine, Dr. Hall consistently found his strength still rated “4/5” on the right.  Dr. Levine found Employee had a slight sense of numbness or dull feeling about the shoulder that radiated down the arm depending on arm position.  Employee expressed considerable change in ability and desire to take part in hobbies and recreation.

Dr. Levine reviewed previous records including the operative report and MRI.  He found no pain behavior and full range of motion in bilateral shoulders.  He found Employee had some atrophy about the deltoid region as well as the shoulder girdle itself throughout.  In respect to a right shoulder rating, Dr. Levine stated:

There is definite weakness throughout the right shoulder girdle including flexion, extension, abduction, adduction, internal and external rotation, all of them diminished by what appears to be about 50% in agreement with what we had read in his previous notes, and Mr. Coots’ description.

Dr. Levine felt this was a “tough case” in relation to rating issues; Employee’s range of motion was full and thus disqualified him for rating based upon motion loss.  According to Dr. Levine, there is no rating just for rotator cuff repair specifically.  However, he found pursuant to the Guides, 5th Edition, beginning on page 507, section 16.8, Dr. Levine was left to rate according to strength issues.   Dr. Levine relied upon table 16-35 on page 510 in relation to impairment of the upper extremity due to strength deficit for musculoskeletal disorders based on manual testing of individual units of motion of the shoulder and elbow.  Based upon his evaluation, Dr. Levine felt there was 30% to 50% strength deficit diffusely about the shoulder joint itself.  Considering this 30% to 50% category as the strength loss, Employee was given individual points in relation to which motion was weakened.  This placed him in the “mid” category, or 30% of the shoulder.  Thus, using page 439, Table 16-3, Dr. Levine concluded that 30% shoulder impairment equals 18% whole person impairment.  Dr. Levine further explained:

I think clarification in relation to his overall situation is in order once again.  This individual does have issues with the lower limbs and will probably require the upper limbs as his primarily [sic] motivators at some point in the future, and he is already having difficulties when he does not have his prosthesis about the left foot.  This, by the Guides themselves, cannot be used to increase the rating in another body part; however, I think this needs to be taken into consideration as far as his whole overall situation.

He had difficulty about the right shoulder with rotator cuff status post repair and this is well documented.  The Guides are somewhat, in my mind, amiss in relation to being able to identify a specific lesion. This would again count against in relation to ratable impairment since the Guides heavily weigh to range of motion issues.  The strength is deficit and the Guides attempt to minimize this and it is well documented that his strength has been about a level 4/5 about the entire right shoulder girdle.

He continues to exhibit atrophy about the right shoulder girdle muscles including the deltoids, supraspinatus, etc., and by clinical exam has approximately 50% of the strength that he does on the other.  We did attempt to perform some isometric testing in the office. Unfortunately, the device was not working properly.

I could still send him out for more formal testing in relation to strength, but again the clinical exam is fairly consistent with the weakness that we are noting.  Grip strength and pinch strength, which has tables in the Guides, are not helpful since the strength is about the shoulder girl itself.

One would have a large range in order to strength deficit [sic] placing in those categories, and again I think this represents his case reasonably well.  Due to the loss of shoulder strain, he meets the table 16-35 as we defined above, and I'm placing him at the other upper end of this category based on his overall situation.  The upper range of this places him at 50% of the shoulder that being 30% upper extremity impairment.  Again the 30% upper extremity converts to 18% whole person impairment.

Employer provided medical records for an Employer’s Medical Evaluation (EME) performed by Christopher Brigham, M.D.  On October 26, 2007, Dr. Brigham critiqued Dr. Levine’s September 27, 2007 report.  Dr. Brigham's qualifications, according to his report, include Board-certification in Occupational Medicine, Founding Director of the American Board of Independent Medical Examiner's, Certified Independent Medical Examiner, Fellow, American Academy of Disability Evaluating Physicians, Fellow, American College of Occupational and Environment Medicine, and Master Fellow, Academy of Independent Medical Examiner's of Hawaii.  He serves as editor of The Guides Newsletter, primary editor of The Guides Casebook, co-author of the text Understanding the AMA Guides, and has authored over 100 articles on impairment and disability evaluations.  He states he has trained thousands of physicians throughout the US, Canada, and Australia on how to use the Guides and has consulted for several organizations on the Guides.

He also provided an independent impairment assessment.  Dr. Brigham's report states it provided “opportunities for improvement” to comply with standards defined in the Guides.  It is Dr. Brigham's expert opinion that the correct impairment rating is 8% whole person.  He states his goal was to provide an accurate, unbiased assessment of impairment, and to provide constructive expert feedback.
  He agreed with Dr. Levine that it was appropriate to rate Employee's right shoulder condition based on diminished strength.  However, he disagreed that the rating should be based upon 50% loss of strength because medical records consistently document “4/5” strength loss. Therefore, Dr. Brigham concluded the maximum impairment would result in 25% strength deficit.

Dr. Brigham noted the Guides state if clinical findings are fully described, any knowledgeable observer may check the findings against the Guides’ criteria.  Therefore, according to Dr. Brigham, it was not necessary for him to directly examine Employee.
  

Dr. Brigham cited Section 2.6 respecting preparing reports and found Dr. Levine's clinical issues are adequately discussed.  He noted the Guides require the physical examination be documented and clinical findings given in adequate detail specifying negative, positive, and non-physiological findings.
  Dr. Brigham felt there were “opportunities for improvement” in Dr. Levine’s report; he needed to provide a “thoughtful discussion” of how the rating was performed, including references to specific criteria, tables, figures and page numbers.  

In this case, Dr. Brigham noted Employee had full range of shoulder motion and minimal pain complaints.  He further noted again the medical records consistently documented “4/5” strength about the shoulder girdle.  He felt Dr. Levine documented “atrophy” about the shoulder girdle consistent with the grade 4/5 weakness.  Therefore, according to Dr. Brigham, Table 16-35 should have been used.

Dr. Brigham felt the percentage is not the relative perceived strength deficit but rather is related to specific “grades.”  That is, a 30% to 50% deficit is associated with the definition of “complete range of motion against gravity only without resistance,” which is a “grade 3” weakness.  By contrast, 5% to 25% deficit with “complete range of motion against gravity only with some resistance” is a “grade 4” weakness -- the weakness Dr. Brigham found documented in Employee's medical records.

 Dr. Brigham also reviewed other calculations and determined it was inappropriate for Dr. Levine to determine Employee lost 50% of his strength and assign the maximum strength impairment for the shoulder.  The assigned level would indicate Employee had full range of motion against gravity only, without any resistance.  This, according to Dr. Brigham, is inconsistent with his medical records.  Therefore, the medical records suggest impairment of 13% upper extremity or 8% whole person.  Dr. Brigham opined this error was a common and understandable problem.  He hoped his report would provide clarity and permit Dr. Levine to revise his report to make it “consistent with the process” defined in the Guides.
  In further comment, Dr. Brigham noted the Guides are often challenging to use even for clinically experienced physicians.   He suggested it may be useful to provide a copy of his report to others involved in this case as constructive, expert feedback.
  Lastly, Dr. Brigham noted medicine is “both an art and a science.”

Employer controverted Employee’s claim for PPI in excess of 8% on October 29, 2007.
 On October 30, 2007, Employer paid Employee 8% PPI in the sum of $14,160.00.

On November 6, 2007, Dr. Levine wrote that he was in receipt of a controversion notice based upon Dr. Brigham's report.  He stated Dr. Brigham is qualified in relation to impairment ratings.  Dr. Levine had nothing further to add aside from that Dr. Brigham had already noted.
  

Employee filed a claim seeking PPI benefits on November 6, 2007.
  Attached to his claim, Employee offered the following explanation:

DISAGREEMENT WITH PERCENTAGE OF PPI

I BELIEVE THE PERCENTAGE OF PPI IS INCORRECT FOR THE FOLLOWING REASONS.

I AM A 90% DISABLED COMBAT VETERAN, USMC, VIETNAM, AS NOTED IN THE HHS REPORT. I'M COMPENSATED FOR 80%, SEE ATTACHED.

HAVING THIS DISABILITY AND NOW HAVING THE WEAKNESS IN MY RIGHT ARM, I AM RIGHT-HANDED, FURTHER IMPAIRS MY ACTIVITIES.  BOTH OF MY DAILY HOME LIFE AND MY WORK LIFE.  THE STATE OF ALASKA, D.O.T., MY EMPLOYER, WAS AWARE OF MY PREVIOUS CONDITION AT THE TIME OF HIRING.  I WAS EMPLOYED UNDER THE VOCATIONAL REHABILITATION ACT.

I DO AGREE I HAVE GOOD RANGE OF MOTION, I HAVE WORKED HARD TO REGAIN IT, IT TOO IS VERY IMPORTANT TO ME IN MY DAILY ACTIVITIES.

THE LOSS OF STRENGTH, WEAKNESS IF YOU WILL, IS OF GRAVE CONCERN TO ME. AS AN AMPUTEE I USE MY ARMS TO COMPENSATE FOR THE [SIC] MANY OF THE THINGS I DO CONSTANTLY, BOTH AT HOME AND AT WORK.  I HAVE, SINCE MY BEING WOUNDED, TAKEN GREAT PAINS TO INSURE MY UPPER BODY STRENGTH, AS I KNEW IT WAS PARAMOUNT TO HAVING A HEALTHY AND SUCCESSFUL CAREER AND LIFE.

AT WORK, I AM AN EQUIPMENT OPERATOR; I USE MY ARMS TO ASSIST MYSELF IN CLIMBING IN OR GETTING OUT OF THE CABS OF EQUIPMENT.  PULLING AND GRIPPING ARE VERY IMPORTANT TO ACHIEVE THIS IN A SAFE MANNER.  THIS IS BUT ONE ACTIVITY THAT THE STRENGTH ISSUE ARISES.  THERE ARE MANY MORE AS ONE CAN IMAGINE.

IN MY DAILY HOME LIFE THE LOSS OF STRENGTH IS AN ISSUE ALSO.  NORMAL ACTIVITIES ARE NOW MADE MORE DIFFICULT, AGAIN AS ONE CAN IMAGINE.

IN THE FUTURE I CAN SEE THIS LOSS OF STRENGTH PROBLEM ARISING ON A CONSTANT BASIS AS I AGE.

FOR THE AFOREMENTIONED REASONS AND MY EXTRAORDINARY PERSONAL CIRCUMSTANCES, I AM REQUESTING THAT THE PPI PERCENTAGE BE RAISED AS DOCTOR LEVINE'S REPORT SO STATES.

When asked on November 15, 2007 if he agreed with Dr. Brigham’s report, Dr. Levine referred the adjuster back to his November 6, 2007 chart note.

On November 16, 2007, Employer answered Employee's claim.  Employer admitted Employee sustained a right shoulder and arm injury on September 11, 2006.  Employer averred it had paid 8% PPI based upon Dr. Brigham’s rating and denied Employee was entitled to any additional PPI benefits.

Employee petitioned for an SIME.
  Employer non-opposed the petition and the Board's Designee selected Thomas Gritzka, M.D. who performed the SIME.

Dr. Gritzka filed his SIME report on May 14, 2008.  According to Dr. Gritzka’s report, Employee's chief complaint was burning, stabbing, and a pins and needles sensation as well as numbness and aching pain involving the right shoulder.  Historically, Employee explained his work injury and noted the sudden onset of right shoulder pain.  He pointed out he has a 90% service connected disability for multiple shrapnel wounds and a left below-the-knee amputation, so he is “well acquainted with pain” and initially ignored the right shoulder pain.  Dr. Gritzka reviewed his medical history as well as Dr. Levine's and Dr. Brigham's report.  He noted:

Brigham and Associates is a proprietary organization founded by Christopher Brigham, an occupational physician.  Brigham and Associates is heavily involved in teaching the rating physicians the mechanics of AMA Guides, and up until February 2008 taught many courses on the use of the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition.  The thrust of these courses was not directed towards the clinical aspects of a specific condition but rather the technical use of the AMA Guides to arrive at an impairment that related to a specific condition.  The 5th edition of the AMA Guides were [sic] based on certain measurable or technical findings which did not necessarily reflect the functionality of the individual.

Dr. Brigham, through Brigham and Associates, also does independent medical examinations and chart reviews.

Dr. Gritzka discussed Dr. Brigham's method of arriving at a probable range of impairment of Employee's right upper extremity.  He noted Dr. Brigham said the rating would be between 8.5% and 17% but he “interpolated” this range to suggest impairment of 13% of the right upper extremity which converted to an 8% impairment of the whole person.
 

Dr. Gritzka discussed Employee's concerns about his service-connected disability making his upper extremity injury more serious to him than to an average person.  He noted Employee's occupation is heavy equipment operator and he climbs into and out of various machines which involves pulling himself up for climbing up ladders to get into the machines.  Dr. Gritzka found he was heavily dependent on his upper extremity strength to get into the cabs.  Employee also noted that he was exceptionally strong in his left upper extremity.  He could do a “lateral fly” maneuver to a horizontal position with his left hand while lifting 20 pounds but on the right he could only hold 10 pounds.  According to his reports, Employee noticed some clicking if he abducts his right shoulder.

Dr. Gritzka applied the “simple shoulder test” questions from the University of Washington Shoulder and Elbow Clinic.  According to Dr. Gritzka’s findings on examination, Employee could raise his right upper extremity to a full “opera” or “Statue of Liberty” position.  Employee was reportedly uncertain whether he could carry 20 pounds in his right hand; he had to carry batteries at work with his left hand recently; he did not think he could perform a forward fly maneuver with 8.5 pounds with his right upper extremity.  Dr. Gritzka said that is the equivalent of lifting a gallon of milk to an overhead position.  Employee stated he is limited in terms of lateral fly to 10 pounds with his right shoulder.  He could not throw a ball overhead with his right hand; he could throw a tennis ball underhand for his dogs.

Dr. Gritzka performed a physical examination and found shoulder range of motion as follows: right forward flexion 0° to 130°, left 0° to 180°, extension 45° bilaterally, abduction 0° to 180° bilaterally, adduction 45° bilaterally, external rotation of both shoulders 80°, internal rotation of the right shoulder was 90° and the left 60°.  Employee averred he had a painful arc at about 110° of flexion.
  Dr. Gritzka performed grip strength testing with a Jamar dynamometer.  Using the three-rapid-alternating test method, Employee's right grip was 40 kg versus the left at 55 kg.  Employee's grip strength testing was consistent.  Employee had grade “5/5” strength throughout both upper extremities.   He pointed out that his standard shoulder muscle strength testing was performed with his arms at his side; but he said the problem exists when he tries to do anything with his arms above horizontal.  Dr. Gritzka tested Employee’s strength of forward shoulder flexion with his arms above the horizontal position and noted grade “4/5” strength of shoulder flexion on the right versus “5/5” on the left, and grade “4/5” strength of shoulder abduction on the right versus “5/5” on the left.  Dr. Gritzka also noted “atrophy” in the right arm.

Dr. Gritzka diagnosed status post arthroscopic right shoulder subacromial decompression and status post arthroscopic right shoulder mini-open rotator cuff repair.
  Dr. Gritzka commented:

The AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition is based primarily on technical findings at physical examination.  For extremity injuries the range of motion is the ‘gold standard’ on which to base an impairment.  In situations where the range of motion criteria does not adequately reflect, in the opinion of the examiner, an individual’s true range of motion then additional impairment can be given on the basis of motor deficits and loss of strength.  Table 17-2, page 526 of the AMA of the Guides to the Evaluation of Permanent Impairment, Fifth Edition described which categories of impairment can be combined and which are exclusive one or [sic] of the other.  This table applies to the lower extremities but indicates that range of motion cannot be combined with either muscle atrophy or muscle strength.  The same table was adopted in ‘Master of the Guides 5th Edition’ to the upper extremity with essentially the same exclusions.  Therefore, in Mr. Coots’ case either the range of motion or strength impairment would have to be used to rate his impairment.  On the basis of range of motion Mr. Coots, according to the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition, would have an impairment of the right upper extremity equal to 4% of the right upper extremity which would convert to an impairment of 2% of the whole person.

The method for evaluating strength loss is quite cumbersome, under the Fifth Edition of the AMA Guides.  The procedure involves starting by estimating the examinee’s strength loss on a scale of 0 to 5.  In this case, a grade 4/5 impairment would be equal to a 1 to 25% motor deficit according to table 16-11, page 485.  This impairment is to be then applied to the maximum impairment given for the motor deficit for each nerve involved.  In the examinee’s case, his primary impairment is reflected by innervation to the deltoid muscle which, is primarily [sic] to the axillary nerve.  Maximal motor deficit as applied to the axillary nerve is 35% of the upper extremity.  Assuming that the examinee has a 25% functional impairment of the deltoid nerve as reflected by weakness of shoulder flexion in abduction, he would have an impairment equal to 8.75% of the right upper extremity or, in terms of whole person impairment, 9% of the right upper extremity.  A 9% impairment of the right upper extremity would convert to a 5% impairment of the whole person, according to table 16-1, page 438 of the AMA Guides.

It should be pointed out in this analysis that currently Mr. Coots’ functional shoulder impairment occurs only at levels of ranges of motion above a horizontal position.  Therefore, according to the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition the examinee would have, at this time, a 5% impairment of the whole person due to his right shoulder condition.

Dr. Gritzka also discussed rating under the 6th Edition of the Guides, which he said uses a completely different rating system.  In summary, in Dr. Gritzka's experience, a typical rotator cuff repair under the 5th Edition of the Guides with no significant loss of range of motion resulted in impairment in the range of 6% to 10% whole person.  Dr. Gritzka's said his experience correlates well with Dr. Brigham’s assignment of 8% impairment based on global strength loss of the upper extremity of “4/5.”  

According to Dr. Gritzka, however, because of Employee's bilateral lower extremity impairments, the importance of his upper extremities is greater to him than the average person and therefore he qualifies for a 1% whole person “upgrade” from the median impairment for rotator cuff repair.  His strength seems to have improved somewhat, so at the time of Dr. Gritzka’s evaluation, under the 5th Edition, Employee's impairment would be 5% of the whole person.  A 6th Edition rating would currently be 6% of whole person.  According to Dr. Gritzka, at the time Dr. Levine rated Employee his impairment would have been equal to 8% whole person under the 5th Edition.

HEARING TESTIMONY:

Employee testified at hearing and gave a history of his work related injury consistent with that found in his medical records.  He stated he is still a state Employee and exercises regularly on his own to retain his right upper extremity strength.  Employee uses dumbbells and free weights and works on both sides to maintain his strength.

Employee felt he was not properly compensated for his work-related injury.  He explained he was already 90% disabled from his Vietnam War injuries.  He relies heavily upon his upper extremities to maintain his working abilities.  He argued that loss of upper body strength affects him more than the average person.  Employee likened the situation to a blind person who can hear better than the average person but relies more on their hearing than does the average person.  Employee further noted he is right hand dominant and uses his right hand and leg, which is complete, to compensate for his below the knee amputation of his left leg; he has moderate to severe carpal tunnel syndrome in his left hand, also a consequence of a separate, work-related injury with the State of Alaska.

Employee testified and argued that he had never  actually seen Dr. Brigham but had seen Dr. Levine on several occasions for his other work related injury, as well as for his PPI rating in this case.   He pointed out that no one tested his right arm strength before his work-related injury and his right arm was always significantly stronger than his left arm before the injury.  Employee argued that, contrary to Employer’s arguments, Dr. Levine did test his strength “at great lengths” when providing his PPI rating , even though Dr. Levine's machine for testing strength was not working.   He argued we had to take into account Dr. Levine's judgment as well as a judgment exercised by the other examining physicians.

Employee testified he had to work very hard to obtain range of motion in his left leg after his war wounds and he did the same thing to avoid similar issues with his right upper extremity following his work injury.  He conceded he had good range of motion in his right arm, had regained some strength in his arm, but argued it was still significantly lower than it was before and much less than his normally weaker left arm.  He awoke daily with neck and shoulder stiffness.  Employee explained he does not dwell much on pain after his Vietnam War injuries.  However, he was significantly worried about his loss of strength in his right arm because of this injury, which he said limited him in his trades and also affected his leisure activities.  Given his entire situation, Employee testified and argued that he felt entitled to more compensation for his right upper extremity injury.

THE PARTIES’ POSITIONS:

Employee argues his right upper extremity has lost considerably more strength than either Dr. Gritzka or Dr. Brigham acknowledged.  He believes he has lost approximately 50% of his right upper extremity strength as a result of his work-related shoulder injury.  He argues Dr. Levine agrees and demonstrated this at the time of his rating.  Employee argues that, because of his leg amputation and other Vietnam War wounds, he is considerably disabled already and his upper extremities are far more important to him than to the ordinary injured worker.  Consequently, Employee urges us to award additional PPI based upon Dr. Levine's September 27, 2007 18% PPI rating report.

By contrast, Employer argues Employee is entitled to no additional PPI benefits above 8%.  It argues that “everyone agrees” Employee was medically stable at the time Dr. Levine rated him.  Employer argues that Dr. Levine made a mistake in his rating and only Dr. Brigham and Dr. Gritzka performed their PPI ratings strictly and solely pursuant to the whole person determination as set forth in the Guides, as required by AS 23.30.190(b).  Consequently, Employer argues only their ratings are credible and we should rely upon them to deny Employee’s claim.  Based upon Dr. Brigham's and Dr. Gritzka's ratings, Employee has been paid the maximum amount he could be entitled to under the Guides for his right shoulder injury.

Employer argued that the Guides require detailed reports to explain a rating physician's reasoning.  Employer argued there was an element of “physician expertise and judgment” in assigning points and using the shoulder rating tables.  It argued Dr. Gritzka did an excellent job rating Employee’s shoulder.

In support of its arguments, Employer provided a detailed explanation and argument of how the AMA Guides work and showed us demonstrative exhibits of various tables.  Furthermore, Employer argued it was important for us to look at the evaluators’ qualifications.  Employer conceded that Dr. Levine, Dr. Brigham, and Dr. Gritzka were all competent and qualified PPI evaluators.  However, Employer argued that even qualified evaluators sometimes make mistakes; and in this case Dr. Levine was wrong according to Employer.  Employer faulted Dr. Levine for failing to explain how he came up with his points from the table dealing with strength deficits.  

In short, Employer ascribed two errors to Dr. Levine's PPI rating:  First, Dr. Levine erred by placing Employee in a category on Table 16-35 that required a “grade 3” level of strength loss to place him in the 30% to 50% column -- and records show Employee only had a “grade 4” strength loss.  Second, Employer argues Dr. Levine failed to explain why he used the highest possible values in each strength category from Table 16-35.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. THE §120 PRESUMPTION ANALYSIS:

Employee is afforded a presumption that all benefits he seeks are compensable.
  The §120 presumption is applicable to any claim for benefits under the Act.
  AS 23.30.120(a) states, in relevant part: 

In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter.

Evidence needed to raise the §120 presumption of compensability varies depending upon the claim.  In claims based on highly technical medical considerations, medical evidence is often necessary to raise the presumption.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  Employee need only adduce “some,” “minimal,” relevant evidence
 establishing a “preliminary link” between benefits sought and the employment injury
 or between a work-related injury and the existence of disability or impairment.
  

Applying the §120 presumption is a three-step analysis.
  First, Employee must establish a "preliminary link" between the claimed disability, or in this case impairment, and his employment.  At this stage in determining whether the preliminary link has been established, we do not weigh the witnesses’ credibility.
  If we find such relevant evidence at this threshold step, the §120 presumption attaches to the claim.  If the presumption is raised and not rebutted, Employee need not produce any further evidence and he prevails solely on the raised but un-rebutted presumption.

Second, once the preliminary link is established, the §120 presumption attaches to the claim, and the burden of production shifts to Employer.  In this case if the §120 presumption attaches, Employer must overcome the §120 presumption by producing “substantial evidence” that Employee is not entitled to any additional PPI.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
  Therefore, we defer questions of credibility and weight we give to Employer's evidence until after we have decided whether Employer has produced a sufficient quantum of evidence to rebut the presumption that Employee's injury entitles him to additional benefits.
  
There are two methods of overcoming the presumption of compensability in this case:  (1) presenting substantial evidence that provides an alternative explanation which, if accepted, would show that the requested higher PPI rating is not related to Employee’s work; or (2) directly eliminating all reasonable possibilities that work was a factor in causing any higher PPI rating.
  The same standards used to determine whether medical evidence is necessary to establish the “preliminary link” apply in determining whether medical evidence is necessary to overcome the presumption.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  However, we cannot abdicate our fact-finding role by relying upon “extremely slight” medical evidence to overcome the presumption.

The third step in our presumption analysis provides that, if Employer produces substantial evidence that the injury is not work-related, or in this case that no additional PPI is awardable, the presumption drops out, and Employee must prove all elements of his case by a “preponderance of the evidence.”
  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the fact-finder that the asserted facts are probably true.
 

II. THE PPI CLAIM PURSUANT TO §190:

Employee claims he is entitled to additional PPI benefits in excess of the 8% rating Employer already paid, up to a total of 18%.  AS 23.30.190 provides, in part:

(a) in case of impairment partial in character but permanent in quality . . . the compensation is $177,000 multiplied by the Employee’s percentage of permanent impairment of the whole person.  The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041. . . .

(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment. . . . .

(c) The impairment rating determined under (a) of this section shall be reduced by a permanent impairment that existed before the compensable injury. . . .

AS 23.30.190(b) is specific and  mandates that PPI ratings must be for an impairment which is partial in character and permanent in quality and calculated  pursuant to the AMA Guides.  We have consistently followed this statute in our decisions and orders.
  In evaluating this case, we review the AMA Guides, the facts, the law, and apply the facts to the law in light of the Guides:

A)  The AMA Guides: 

According to the Guides, impairment percentages or ratings developed by medical specialists are consensus-derived “estimates” reflecting the severity of a medical condition and the degree to which the impairment decreases a person's ability to perform common activities of daily living (ADLs), excluding work.
  Ratings are designed to reflect functional limitations and not necessarily disability.
  PPI rating is, under the Guides’ estimate, the impact of impairment on an individual's overall ability to perform ADLs.
  In discussing “clinical judgment,” the Guides states:

The physician's judgment, based upon experience, training, skill, thoroughness and clinical evaluation, and ability to apply the Guides criteria as intended, will enable an appropriate and reproducible assessment to be made of clinical impairment.  Clinical judgment, combining both the ‘art’ and ‘science’ of medicine, constitutes the essence of medical practice.

The Guides further state that two physicians following the Guides’ methods to evaluate the same patient should report similar results and reach similar conclusions.  Moreover, if clinical findings are fully described, any knowledgeable observer may check the findings with the Guides’ criteria.
  Based upon this review, we find the Guides provide an “estimate” of a person's permanent impairment, or in other words, functional limitations to perform the activities of daily living, excluding work.

We find Dr. Brigham believes medicine is both an “art and a science,”
 consistent with the Guides.  We find Employer acknowledged that ratings include an element of “physician expertise and judgment.”
  Accordingly, we find PPI ratings under the Guides involve both the “art and science” of medicine.  We further find, according to the Guides, that a physician's “clinical judgment” enters into a PPI rating.

According to the Guides, PPI ratings are performed once a patient's condition is “static and well stabilized.”
  Both parties agreed at hearing that Employee was medically stable by the time Dr. Levine provided his rating.  We find Employee's right shoulder injury was medically stable at the time Dr. Levine performed his September 27, 2007 PPI rating.  

According to the Guides, a “rating physician must use the entire range of clinical skill and judgment when assessing whether or not the measurements or test results are plausible and consistent with the impairment being evaluated.”
  The Guides allow for interpolating, measuring, and rounding off.  They state:

In deciding where to place an individual impairment rating within a range, the physician needs to consider all the criteria applicable to the condition, which includes performing activities of daily living, and estimate the degree to which the medical impairment interferes with his activities.  In some cases, the physician may need additional information to determine where to place an individual in the range.

We find that the Guides 5th Edition dedicates a complete chapter to the upper extremities.  Chapter 16 states under principles of assessment:

The medical evaluation is the basis for determination of permanent anatomic impairment of the opportunities.  It must be accurate, objective, and well documented.  Evaluation of the upper remedies requires a sound knowledge of the normal functional anatomy and would be incomplete without assessment of the general condition of the whole person.  It must be thorough and should include several elements: status of activities of daily living; careful observations; both local and general physical examination; appropriate imaging evaluation; laboratory tests; and, preferably, a photographic record.

An impairment evaluation is based on the examiner's actual findings. . . .

. . .

A complete and detailed examination of the upper extremities is necessary for accurate impairment evaluation. . . .

The Guides in section 16.8 state:

In a rare case, if the examiner believes the individual’s loss of strength represents an impairing factor that has not been considered adequately by other methods in the Guides, the loss of strength may be rated separately. . . .  If the examiner judges that loss of strength should be rated separately in an extremity that presents other impairments, the impairment due to loss of strength could be combined with the other impairments, only if based on unrelated ecologic or pathomechanical causes.  Otherwise, the impairment ratings based on objective anatomic findings take precedence.  Decreased strength cannot be rated in the presence of decreased motion, painful conditions, deformities, or absence of parts (e.g., thumb amputation) that prevent effective application of maximal force in the region being evaluated. . . . 

We find Table 16-35 deals with impairment of the upper extremity due to strength deficit for musculoskeletal disorders based upon “manual muscle testing” in the shoulder.  We find it requires the examiner to use clinical judgment to select the appropriate percentage from the range of values shown for each severity grade.
  We find that according to the Guides, most shoulder weaknesses usually fall into the “grade 4” category, and few injuries result in a more profound weakness such as a “grade 3” category.  We further find that, based upon the Guides, muscle strength graded 3 or lower is usually accompanied by other clinical findings such as atrophy.
  We find based upon Dr. Levine’s findings, that Employee has atrophy about the right shoulder girdle, which we find is an important clinical finding according to the Guides.  With these findings in mind, we now address Employee’s claim for additional PPI.

B) Employee's claim for additional PPI: 

First, applying the above-described presumption analysis to this claim for additional PPI we consider whether the §120 presumption attaches.  We find based upon Dr. Levine's September 27, 2007 18% rating report that Employee has raised the presumption that he is entitled to additional PPI benefits beyond 8%, and it attaches to his claim.  

Second, we find Employer has rebutted the presumption, based upon Dr. Brigham’s opinion that Dr. Levine did his rating incorrectly and upon his opinion that Employee’s proper PPI rating is 8%.  

Third, we consider if Employee has proven he is entitled to additional PPI benefits by a preponderance of the evidence.  Employee claims additional PPI above the previously paid 8% EME physician Dr. Brigham provided in his October 26, 2007 report.  Employee claims he is entitled to 18% PPI opined by Dr. Levine.  We find Employee has met his burden of proof and persuasion in part and conclude he is entitled to additional PPI, though not the 10% he requests.  We find he is entitled to an additional 2% or $3,540.00, based upon the following analysis and reasoning:

First, we find that neither Dr. Levine, nor Dr. Brigham, nor Dr. Gritzka performed their PPI ratings “strictly and solely” in conformance with the AMA Guides.
  As discussed more fully below, we find Dr. Levine placed his otherwise valid loss-of-strength measurements into the wrong column on Table 16-35 on page 510.  We find Dr. Brigham used the wrong numbers from Dr. Levine's report as he applied Table 16-35.  We find, according to the Guides, that the examiner’s physical examination, combined with his clinical judgment, is the most important part of a PPI evaluation under the Guides.  We find Dr. Brigham did not perform an examination.  Similarly, we find Dr. Gritzka utilized the wrong numbers from Dr. Levine's report as he attempted to determine Employee’s rating at the time of Dr. Levine’s examination, and we give less weight to his opinion because his rating was performed long after the date of medical stability.  We further find Dr. Gritzka went outside the Guides (i.e., his rating was not based “solely” on the Guides) and relied in part on a proprietary book to base his opinion upon a chart concerning the lower extremities and not the shoulder.
  Therefore, because each evaluator’s rating departs in some important way from the Guides, we find we can derive our own PPI rating from those portions of the three available ratings that are consistent with the Guides.

In Bode v. Alaska Memorial Services, Inc.,
 the Employee sought reconsideration of a Board decision denying his claim for PPI.  Employee there argued that because a rating physician had not used an inclinometer for his range-of-motion measurements, the Board could not rely upon his rating, because it was not in conformance with the AMA Guides, which requires the use of an inclinometer in certain circumstances.  On reconsideration, the Board agreed and held:

After reviewing the evidence in the record and the AMA Guides, and after considering the parties' modification arguments, we find we must modify our September 18, 1992 decision regarding permanent partial impairment.  We find each of the three physician's impairment ratings deficient in some respects.  However, we find certain aspects of the ratings of Dr. Schurig and Dr. Peterson valid for calculating the Employee’s permanent partial impairment (footnote omitted).

First, we find we must find Dr. Peterson's rating provides an appropriate rating for the required range of motion measurements.  In that vein, we find the doctor's four percent rating for loss of range of notion should be used in calculating the whole person rating.
Secondly, we find Dr. Schurig's rating should be accorded more weight than granted in our previous decision.  Although he failed to measure the Employee’s range of motion in the required manner, he gave the Employee a five percent impairment rating based solely on Table 49 of the AMA Guides.  We find that in his November 25, 1991 letter, Dr. Schurig's five percent rating was based on the Employee having a soft tissue lesion, with at least six months of medically documented pain or recurrent muscle spasm with none to minimal degenerative changes on structural tests.  We find this rating consistent with the evidence.

Finally, we find it appropriate to combine the range of motion rating by Dr. Peterson and the Table 49 rating by Dr. Schurig (footnote omitted).  Accordingly, we find the combined tables indicate the Employee’s whole person rating for this injury should be nine percent. . . .

The Bode Board’s footnotes state:

We find no specific indication in either AS 23.30.190 or 8 AAC 45.122 that we must base a determination of permanent impairment solely on the rating of one physician.  In our view, the final rating should, as much as possible, accurately reflect the appropriate analysis required under the AMA Guides.  In some cases, such as this one, the final rating may require us to combine the analysis of more than one of the rating physicians.

We recognize Dr. Peterson stated he could not directly attribute the rating to the Employee’s work injury.  However, we find there was no pre‑existing impairment, and in our initial decision we found the Employee’s condition work-related.  Regarding Dr. Voke's rating, we find it lacks the required inclinometer measurements and any specific discussion of Table 49 (although the doctor may have felt Table 49 was inapplicable and did not require discussion).

We agree with the Board's reasoning in Bode.  We conclude we are “knowledgeable observers” and can check the physicians’ findings in this case against the AMA Guides.
  We find that each rater erred or departed from the Guides in some respect.  We find Dr. Levine placed his otherwise correct strength measurements in the wrong column on table 16-35.  We base this finding on our own review of the Guides and on Dr. Brigham’s and Dr. Gritzka’s opinions.  We find Dr. Levine consistently found lost strength in each of the six, discreet “individual units of motion.”
  We find Dr. Brigham, though he used the correct column on Table 16-35, did not include in his review of Dr. Levine's prior report the percentage of strength loss for each “individual units of motion” as found by Dr. Levine.  We find that had he done so, Dr. Brigham would have placed Employee in the “5%-25%" column on Table 16-35 and would have derived a 17% a person impairment, and a 10% whole person PPI rating.  We similarly find Dr. Gritzka did not use Dr. Levine's loss of strength measurements for all “individual units of motion” in his calculations under Table 16-35 when he attempted to determine Employee’s rating at the time of Dr. Levine’s examination.  Furthermore, we find Dr. Gritzka departed from the AMA Guides when he provided Employee with a 1% whole person “upgrade” from the median impairment for rotator cuff repair because he has bilateral lower extremity impairments.
  We find no explanation in Dr. Gritzka's SIME report for how he came to this conclusion; we can find no reference in the Guides to this 1% addition; we also cannot determine from Dr. Gritzka’s report whether or not he included the 1% “upgrade” in his opinion where he said Employee’s rating was 8% at the time Dr. Levine rated him.
  We also find Dr. Gritzka relied upon a lower extremity chart to interpret upper extremity ratings and justified this by reference to “Master of the Guides 5th Edition.”
  We conclude, therefore, that Dr. Gritzka’s ratings were not based “solely and strictly” upon the Guides.  AS 23.30.190.  In short, we find each rater’s PPI rating deficient in some respect according to the AMA Guides.  Consequently, we will decide our own rating based upon the acceptable medical evidence and opinions from the medical records.
  

Second, in this case, we give the greatest weight to Dr. Levine’s loss-of-strength measurements because they were done at closest proximity to the date of medical stability.
  We give the least weight to Dr. Gritzka’s strength measurements and his rating because they were done long after the date of medical stability.
  We find that, given the factors which may affect strength measurements (see footnote 94) Employee’s strength may vary widely over time.  We have held that we may give greater weight to PPI ratings done closer in time to the date of medical stability.  In Brandt v. Anchorage School District,
 Employee sought additional PPI benefits.  Attending physician Edward Voke, M.D., performed three separate PPI ratings all within three months of the date of medical stability.  EME Steven Marble, M.D., performed a PPI rating at the employer's request.  Because of medical disputes, the Board asked Douglas Smith, M.D. to perform an SIME.  The Board gave Dr. Marble’s PPI rating less weight because he never examined Employee and based his rating entirely on a review of medical records.  The Board cited Black v. Universal Services, Inc.,
 and noted medical opinions rendered without an opportunity to examine the patient in any depth are given less weight than those based on a physical examination.
  In deciding between the remaining ratings from Dr. Voke and Dr. Smith, the Board found Dr. Voke’s rating “most credible” primarily because his evaluation took place nearest the date of medical stability.  By contrast, SIME Dr. Smith did not examine the Employee until almost 11 months after he reached medical stability.  Dr. Smith conceded his rating was valid “at the time I saw him.”   Accordingly, the Brandt Board found Dr. Voke’s rating to be most accurate.
  

We agree with the Board's holding in Brandt.  We find many similarities between the facts in Brandt and those in the instant case.  We find Dr. Levine's PPI rating was done closest in time to the agreed date of medical stability.  We find Dr. Brigham never examined Employee.  We find Dr. Gritzka limited and qualified his SIME report similar to the way Dr. Smith did in Brandt.  Notably, we find Dr. Gritzka on examination found “[t]oday, however, the examinee does not have a global strength lost.”  We find Dr. Gritzka further noted that Employee’s strength seemed to have “improved” since his evaluation by Dr. Levine.  We find he further noted that Employee's impairment rating would have been higher at the time Dr. Levine rated him, then at the time of Dr. Gritzka's own rating.
  For all of these reasons, we give greater weight to Dr. Levine’s measurements for determining the appropriate loss of strength Employee suffered as a result of this injury.

Third, we find Dr. Levine's assessment of additional PPI of the upper extremity related to Employee's 50% loss of strength in his right upper remedy accounts for the greatest difference between his, Dr. Gritzka's, and Dr. Brigham's ratings.  We find Employee credible in his testimony of his injury and his loss of strength as a result of his injury.  AS 23.30.122.  We find Dr. Levine saw Employee for other issues, and was one of Employee’s attending physicians.  As such, we find he was in a better position than either Dr. Brigham or Dr. Gritzka to use his clinical judgment and fully assess Employee’s injury, determine reduction of strength for his right upper extremity, and evaluate Employee’s credibility in describing his symptoms at the time of medical stability.  We find this understanding of Employee’s symptoms, particularly his strength loss, is an essential element in determining whether additional PPI for the shoulder injury should be awarded, based upon our review of the Guides, summarized above.  

Next, we find based upon Employee's testimony and Dr. Levine’s report, Employee relies more on his upper extremities than the average person because of his non-work-related lower extremity issues, and consequently, his upper extremities were stronger than average pre-injury.  Accordingly, we further give the greatest weight to that part of Dr. Levine's PPI opinion, which provides increased impairment because of loss of strength of approximately 50%.  We find this is also consistent with the atrophy noted by Dr. Levine in the shoulder girdle, which according to the Guides usually accompanies lower grades of strength loss (i.e., more “profound” loss of strength).

Next, we find that medical providers, who actually examined Employee, consistently rated his lost strength in his right upper extremity at “grade 4/5.”  We further find Dr. Levine found strength loss in all six “individual units of motion” of measurement pursuant to Table 16-35.
  We find Dr. Levine determined it is “well documented that Employee’s strength has been about a level 4/5 about the entire right shoulder girdle.”  We find Dr. Levine's reports and findings credible.  AS 23.30.122.  We find neither Dr. Brigham nor Dr. Gritzka disputed Dr. Levine’s estimate of Employee’s strength loss at the time he measured it.
  

We further find that in Dr. Gritzka's experience, a typical rotator cuff repair under the 5th Edition of the Guides with no significant loss of range of motion resulted in impairment in the range of 6% to 10% whole person.  We find based upon his own testimony and the medical records, Employee has no significant range-of-motion loss.  We find our assignment of 10% total whole-person (i.e., an additional 2%) PPI falls within our SIME doctor’s experience.  We find Dr. Brigham agreed Employee’s medical records consistently documented “4/5” strength about the shoulder girdle.  We find he felt Dr. Levine documented “atrophy” about the shoulder girdle “consistent with the grade 4/5 weakness.”  Therefore, we find according to Dr. Levine, Dr. Brigham, and Dr. Gritzka, Employee has a grade 4/5 strength loss as a result of his work-related injury, and Table 16-35 should be used to rate in this case.
  

We next find that all parties agreed Employee was medically stable at the time Dr. Levine rated him.
  Consequently, we find we can rely upon the strength measurements done by Dr. Levine at the time of his rating over those done by Dr. Gritzka over 8 months later. We find Dr. Brigham did no strength measurement s of his own because he never examined Employee.  However, we further find, based upon the opinions of Dr. Brigham in Dr. Gritzka, Dr. Levine did not apply his strength measurements for a “grade 4” loss of strength to the proper column in Table 16-35 of the Guides.  We find based upon our own review of the Guides, and upon Dr. Brigham’s and Dr. Gritzka’s opinions, that Dr. Levine erred by placing his otherwise accurate strength measurements in the wrong column on Table 16-35 (i.e., in the “30% – 50%” column).  We find Dr. Levine intended to give Employee the highest possible rating for loss of strength based on his clinical judgment and his evaluation.  We find, based upon Dr. Levine's loss-of-strength estimates for all six “individual units of motion” of Employee’s shoulder, and Table 16-35 itself, that had Dr. Levine placed his recorded strength measurements in the correct column on that table, he would have derived an upper extremity impairment of 17%.
  By applying Dr. Levine’s loss-of-strength measurements to Table 16-35, we find an upper extremity impairment of 17%.  We find this 17% upper extremity impairment equates to a 10% whole-person PPI rating pursuant to Table 16-3 on page 439.

Lastly, we find that our combination of portions of each rater’s PPI opinions leads us to the conclusion that 10% whole person PPI is the correct rating for Employee's right shoulder injury at this time.  We find this final rating does, “as much as possible, accurately reflect the appropriate analysis required under the AMA Guides.”
  Based upon the preponderance of the evidence, the Guides, our review of the record, and in reliance on Dr. Levine's strength loss opinion, we conclude Employee is entitled to additional PPI benefits of 2%.


ORDER

1) Employer shall pay Employee an additional 2% PPI in the amount of $3,540.00, for a total of 10% whole-person PPI for this injury, pursuant to AS 23.30.190.

2) Employee's claim for PPI in excess of 10% is denied and dismissed.

Dated at Anchorage, Alaska on November 24, 2008.
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If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES
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RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
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CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MICHAEL G. COOTS Employee / applicant v. STATE OF ALASKA, self-insured employer; Case No. 200619373; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on November 24, 2008.





Jean Sullivan, Clerk













� We find no “Report of Occupational Injury or Illness" in our file.


� See Dr. Forman's clinic note dated October 10, 2006.


� Id.


� See Dr. Hall's October 13, 2006 report.


� See “Compensation Report” dated November 1, 2006.


� See HealthSouth MRI report dated October 16, 2006.


� See Providence Seward Medical Center physical therapy report dated October 18, 2006.


� See Dr. Forman's November 17, 2006 report.


� See Providence Alaska Medical Center report dated December 6, 2006.


� See December 5, 2006 prescription.


� See Dr. Hall's February 12, 2007 report.


� See for example March 2, 2007 PT report.


� See Dr. Hall's “Return to Work Authorization” dated March 26, 2007.


� See “Compensation Report” dated March 20, 2007.


� See Dr. Hall’s May 29 2007 report.


� Guides.


� See Dr. Hall’s September 10, 2007 response to letter from Jessica Rush.


� See Dr. Hall’s September 13, 2007 report.


� See Dr. Levine's November 6, 2007 report.


� Apparently, Employee also had a left-hand injury for which he sought care from Dr. Levine.  See Dr. Levine's December 5, 2006 report.


� See Dr. Levine's September 27, 2007 report at 1-2.


� Id. at 3.


� See Dr. Levine’s September 27, 2007 report at 4-5.


� See Dr. Brigham's report at 6-7.


� Id. at 1.


� Id. at 2.


� Id. at 2-3.


� Id. at 3-4.


� Id.


� Id. at 5-6.


� Id. at 6.


� Id.


� Id. at 7.


� See “Controversion Notice” dated October 29, 2007.


� See “Compensation Report” dated October 30, 2007.


� See Dr. Levine's November 6, 2007 report.


� See “Worker's Compensation Claim” dated November 6, 2007.


� See attachment to Employee’s claim entitled “Statement for Item #17.”


� See Dr. Levine’s response to letter from Jessica Rush.


� See “Entry of Appearance” and “Answer” dated November 16, 2007.


� See January 2, 2007 [sic] petition.


� See Dr. Gritzka's May 14, 2008 SIME report at 3.


� Id.


� Id. at 4.


� Id. at 6.


� Id.


� Id.


� Id. at 6-7


� Id. at 8.


� AS 23.30.120(a); Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).


� Meek, 914 P.2d at 1279.


� Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).


� VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


� Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987).


� Burgess Construction, 623 P.2d at 316.


� Wein Air Alaska v. Kramer, 807 P.2d 471, 473-474 (Alaska 1991).


� Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).


� Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989); Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  


� Williams v. State, 938 P.2d 1065 (Alaska 1997).


� Louisiana Pacific Corp., at 1381 (quoting Burgess Construction, 623 P.2d at 316).  See also, Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).


� VECO, Inc. v. Wolfer at 869.


� Norcon, Inc. v. Alaska Workers’ Comp. Bd., 880 P.2d 1051 (Alaska 1994).


� DeYonge v. NANA/Marriott, 1 P.3d 90, 96 (Alaska 2000); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


� Wolfer, 693 P.2d at 871.


� Miller, 577 P.2d 1044.


� Black v. Universal Services, Inc., 627 P.2d 1073 (Alaska 1981).


� Koons, 816 P.2d 1381.


� Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


� “AMA Guides,” 5th Ed.


� See, e.g., Jarrard v. Nana Regional Corp., AWCB Decision No. 90-0299 (December 14, 1990).  


� American Medical Association Guides to the Evaluation of Permanent Impairment, 5th Edition at 4.


� Id.


� Id.


� Id. at 11.


� Id. at 17.


� See Dr. Brigham's October 26, 2007 report at 7.


� Employer’s hearing arguments.


� Guides at 19.


� Id.


� Id. at 20.


� Id. at 435.


� Id. at 508.


� Id. at 510, Table 16-35.


� Id. at 510.


� AS 23.30.190(b).


� See Dr. Gritzka’s report on page 7.


� AWCB Decision No. 93-0113 (May 7, 1993).


� See Guides at 17.


� See Dr. Levine’s report dated September 27, 2007 at 3.


� See Dr. Gritzka's SIME report at 8.


� We find Dr. Gritzka’s rating in this respect is confusing.  If Employee were entitled to a 1% “upgrade” because of his lower extremity issues, then in Dr. Gritzka’s opinion, as we read it, Employee would be entitled to 9%, not 8% PPI at the time of Dr. Levine’s rating.


� See Dr. Gritzka’s May 14, 2008 report at 7.


� Bode.


� We note that in some cases this may not be necessary or desirable.  But in this case, given that strength measurements are affected by “fatigue, handedness, time of day, age, nutritional state, pain, and the individual’s cooperation,” (Guides at 507) it is most accurate to obtain a snapshot of Employee’s strength at or near the time he is medically stable.  See also Municipality of Anchorage v. Monfore, AWCAC Decision No. 081 (June 18, 2008), which notes that medical stability is not affected by “the passage of time,” which can also affect strength. 


� We find Dr. Levine provided his PPI rating on September 27, 2007; Dr. Brigham's record review PPI rating occurred on October 26, 2007; Dr. Gritzka's SIME rating occurred May 14, 2008.  We also find that Dr. Hall originally suggested a PPI rating with Alaska Spine Institute on May 29, 2007.  He actually referred Employee to Alaska Spine Institute for the PPI rating on September 13, 2007.  Therefore, we find Dr. Gritzka's PPI rating was over 8 months after the date of medical stability.


� AWCB Decision No. 98-0258 (October 8, 1998).


� 627 P.2d 1073 (Alaska 1981).


� Brandt at 7.


� Id. at 7.


� See Dr. Gritzka's May 14, 2008 SIME report at 8.


� See Guides at 510.


� See Guides Table 16-35, page 510.  This table is called “Impairment of the Upper Extremity Due to Strength Deficit From Musculoskeletal Disorders Based on Manual Muscle Testing of Individual Units of Motion of the Shoulder and Elbow.”  It allows an examiner to determine upper extremity impairment based upon a loss of strength in each “unit of motion” in which Employee can move his shoulder (i.e., flexion, extension, abduction, adduction, internal rotation, and external rotation).  Dr. Levine found a strength deficit in each unit of motion and placed his findings in the “30% - 50%” column and then added each deficit in that column to sum 30%, which became 18% whole-person impairment pursuant to Table 16-3 on page 439.


� We find their objection to Dr. Levine’s rating was not the strength grade per se, but the column on Table 16-35 into which Dr. Levine placed Employee based upon his lost strength.


� See Dr. Brigham’s October 26, 2007 EME report at 4.


� Employer’s hearing arguments.


� See Table 16-35: Flexion = 6% + extension = 2% + abduction = 3% + adduction = 2% + internal rotation = 2% + external rotation = 2% = 17%.  See also Table 16-3 conversion chart: 17% upper extremity = 10% whole person.


� Bode.
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