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on November  24, 2008


The Alaska Workers’ Compensation Board (Board) heard Employee’s request for an SIME on November 12, 2008 at Anchorage, Alaska.  Employee represented herself.  Attorney Jeffrey Holloway represented the Employer and insurer.  The record closed at the hearing’s conclusion.  A two member panel heard Employee’s request, which constitutes a quorum pursuant to AS 23.30.005(f).  But the panel could not come to a mutually agreeable decision.  Accordingly, pursuant to 8 AAC 45.070(k),
 we had a third panel member, David Robinson, review the hearing record and file, deliberate, and participate in the decision.

ISSUE

Shall we order an SIME pursuant to AS 23.30.095(k)?

SUMMARY OF THE EVIDENCE

Our review of the medical records in our file as of November 12, 2008, revealed no medical records prior to the date of injury, April 17, 2008.  On April 21, 2008, Employee Kathy J. Hall completed a “Report of Occupational Injury or Illness.”  In block 14, Employee described her injury as fatigue, pain, and numb fingers on the left and right.  In block 15 she described how the injury occurred and stated she was handwriting all paperwork, forms, billing, posting day sheets, patient ledgers, filling in and pulling charts, and developed these symptoms.  Employee gave no specific date of injury but in that section stated “still at work,” implying an ongoing situation.  It appears Employee completed at least part of the section beginning with block 18, normally completed by Employer.  In block 23 the forms states Employer first knew the injury or illness was work-related on April 17, 2008.
  Employee never left work initially, worked at the front desk as a secretary, earned $27 per hour, work five days a week, and had one dependent, according to her report.  Employer Richard Mittelstadt, DDS signed the injury report on April 22, 2008.

Employee saw Robert R. Thomas, PA, in Michael G. McNamara, M.D.’s office on April 22, 2008, complaining of bi-lateral hand pain and numbness “times three years.”  She reported working for Dr. Mittelstadt, a dentist, and doing quite a bit of “repetitive hand work.”  She reported most of her work was physically writing things rather than using word processing.  Her hands ached on a regular basis when she was performing her work, she said, and they fell asleep or became very fatigued.  She reported her hands would often awaken her from her sleep and she also suffered from swelling in her hands at times so she could not get her rings on.  Her past medical history was negative by her report.

PA Thomas performed a physical examination.  He found no muscular atrophy; there was no swelling and she had full range of motion in her digits, actively and passively.  He found mild arthritic changes noted in her DIP joints with some mild formation of Heberden’s nodes.
  Employee had negative Tinel’s
 testing bilaterally, a negative Phalen’s
 test of the left hand, but a positive Phalen’s in the right hand.  PA Thomas assessed bilateral carpal tunnel syndrome (CTS), right greater than left, clinically.  He recommended Employee go to Alaska Spine Institute for electrodiagnostic studies on both of her hands, and return for a review of these studies.  Employee advised PA Thomas that she already was wearing splints on her hands and he felt that was a good idea.

On that same date, PA Thomas wrote a letter to Michael D. Manuel, M.D., thanking him for his recent request for a consult regarding Employee.  He reiterated his clinical diagnosis of bilateral CTS, right greater than left.  He also reiterated his other findings and attached a copy of his report.

Employee saw Sean P. Johnston, M.D., on May 1, 2008, and provided a history of bilateral hand and forearm pain and tingling.  She noted her hands would become fatigued and she would get pain in both forearms, mostly at night.  She was taking no current medications and had no substantial, relevant, past history whatsoever.  Historically, Employee reported she worked as an office manager.  Dr. Johnston performed electrodiagnostic testing and all were within normal limits.  He concluded there was no electrophysiologic evidence of median or ulnar neuropathy or any electrophysiological evidence of cervical radiculopathy.  He suggested physical therapy (PT) to address the stiffness and pain in her hands and forearms, and suggested she may benefit from a workstation analysis.
  Employee attended PT with Alaska Hand Rehabilitation beginning May 9, 2008, and continuing until approximately June 5, 2008.

Employee saw PA Thomas on May 6, 2008; he reviewed the electrodiagnostic studies and concluded Employee had clinical CTS, negative nerve studies, bilateral elbow lateral epicondylitis, and tendinitis in her bilateral forearms with the right greater than the left.  He prescribed Celebrex 200 mg and Ultram; he removed her from work for a month to allow her symptoms to calm down.

About a month later, Employee reported to PA Thomas that she had been going to therapy but still had the same complaints.  The splints on her hands had not been helping.  He repeated his previous assessment; he was concerned about her upper extremity complaints and suggested getting tests to rule out connective-tissue-type disorders.  He also suggested she be seen by Dr. McNamara at her next appointment.
  PA Thomas referred Employee to Lee Nordstrom, DC, on June 3, 2008.

Employee saw Dr. Nordstrom on June 9, 2008.  In his undated, initial physician's report, Dr. Nordstrom reported Employee’s symptoms as having occurred while performing handwriting, filling and completing forms related to running a dental office, filling and pulling charts, posting, and billing.  While performing these actions, her hands became fatigued, painful, and her fingers numb according to her report.  She complained of neck and upper back pain and discomfort, bilateral elbow pain, and sharp wrist pain and discomfort.  Dr. Nordstrom diagnosed acute, cervical, thoracic muscle spasms associated with subluxations of the same areas complicated by bilateral ulnar entrapment syndrome and tendinitis of the elbows and wrists, and CTS symptoms.  Dr. Nordstrom checked “yes” in block 22 to the question of whether the condition was work-related.  He prepared a treatment plan and provided treatment.
  

On June 11, 2008, Dr. Nordstrom wrote to Dr. McNamara thanking him for his referral of Employee for treatment.  In his report, Dr. Nordstrom recommended Employee be seen on a four to six-week treatment regimen of care at a frequency of three times per week.  He related his findings, and stated he felt Employee had CTS bilaterally, which would give irritation to the ulnar nerve entrapment syndrome bilaterally, and probably had cervical disk syndrome, with cervical, thoracic, and bilateral parascapular myofascitis.  He suggested referral to a neurologist to further investigate a positive Romberg
 sign.

Dr. McNamara recommended a trial of a TENS
 unit.
  Employee thereafter underwent treatment at both Dr. Nordstrom's clinic and Alaska Hand Rehabilitation.  By June 30, 2008, the occupational therapist reported Employee's symptoms in both upper extremities and scapula area had greatly improved from the time she was initially seen.  Employee attributed most of this to the TENS unit.

Employee saw Dr. McNamara for the first time on July 3, 2008.  He reviewed the file, noted the previous evaluations, and stated that multiple rheumatoid lab studies were all negative.  Employee reported that while she was not working her symptoms were considerably improved.  She also reported her symptoms began approximately June 2007.  Her treatments, including those by chiropractor Dr. Nordstrom, helped reduce her symptoms which were then in the neck and shoulder area at a pain level of about 3/10, and in her arms and forearms at about 1/10.  On his examination, Dr. McNamara found Employee mildly depressive looking and tearful at times.  She was very tender with multiple “trigger points” on her shoulders, arms, forearms, and hands.  He found her clinical tests were not indicative of CTS.  Dr. McNamara reviewed the therapist’s notes and felt they were more suggestive of a fibromyalgia-type illness.  He assessed bilateral upper extremity symptoms from neck, shoulders, arms, forearms, and hands and was concerned Employee had a fibromyalgia-type syndrome without formal objective findings, negative labs, and negative nerve studies.  He recommended she continue her therapy and her Celebrex and Ultram.  Dr. McNamara referred Employee to Joella Beard, M.D. for a long-term plan and for any additional rheumatoid work up and neck work up since she did have some restriction in her neck motion.

Employee saw Wayne Downs, M.D., on July 9, 2008, on Dr. Nordstrom's referral.  In his historical section, Dr. Downs reported Employee complained of continuous hand numbness, neck pain, and could not sleep because of pain.  He reviewed Dr. Nordstrom's referral letter.  Employee noted some improvement with Dr. Nordstrom's treatments.  She related a worker’s compensation injury with an injury date given as “April 14, 2008.”  Employee told Dr. Downs that after three months on the job as an office manager for a local dentist, she started developing numbness in all of her fingers.  She related always being bent over while writing and cradling the phone on her left shoulder.  This caused a stiff, painful neck which has become progressive.  Employee reported using a TENS unit with some success, but eventually had to cease working.  Her hand numbness was continuous, her neck hurt all the time, and pain prevented her from sleeping.  She also developed a sharp pain in the left scapula that radiated to her posterior left neck.  She reported that while using her hands, she had very sensitive, painful skin over the proximal palm as well as the thenar and hypothenar eminence.  She did, however, report that she was doing better.  She was back to 30% light work at home.  When she would overdo it, the tingling in her digits worsened and pain in the wrist moved up to the ulnar forearm and into the elbow.  She had to reduce her fitness training, though she still “power walked.”

By patient report, Employee was aggressively worked up with numerous blood tests all of which were negative.  Dr. Downs performed a physical examination and assessed Employee was a 55-year-old with progressive numbness in the tips of all five digits of both hands as well as pain in the forearms, neck, and left scapula, all of which had improved since she quit working in April.  He found “pretty significant” degenerative disease on plain films of her neck but a remarkably normal electrodiagnostic study.  Dr. Downs said etiology of her complaints was “not clear.”  Some of her examination, he felt, was suggestive of median or ulnar nerve compression, or perhaps both; he noted the nerve conduction study did not specifically look for slowing across the elbows.  He felt she might be benefiting from her 35° elbow flexion splints, or more likely she was just benefiting from not working.  Dr. Downs felt he still did not have an etiology for her symptoms and that left him to look at her neck.  He opined she might have intermittent compression or referred pain given the amount of degenerative disease shown on her x-rays, and he suggested an MRI.
  He prescribed Pamelor and suggested she stop Celebrex and Ultram.  She agreed they were not helping her.  Following an MRI, if the Pamelor did not assist Employee, Dr. Downs suggested proceeding with a dynamic motion x-ray and a consultation to see if there is anything wrong with her neck that would benefit from intervention.  He also suggested some additional medications might be worth trying.

On July 10, 2008, Employee underwent an MRI at Diagnostic Imaging of Alaska.  John McCormick, M.D., interpreted the MRI as showing reversal of the cervical lordosis, consistent with muscular spasm; marked disk degeneration changes between C4 and C7 which appeared to be chronic; moderate to severe bilateral foraminal stenosis at 5-6, with no high-grade foraminal stenoses found elsewhere; an intrinsically normal spinal cord; and a small protrusion at the T2-3 level.

Employer sent Employee to an EME
 with Patrick Radecki, M.D., on August 1, 2008.  Dr. Radecki’s report notes Employee failed to present for the examination.  Nevertheless, he reviewed the submitted medical records and provided a summary.  Dr. Radecki, according to his report, reviewed the April 22, 2008 “Report of Occupational Injury or Illness,” undated reports from Alaska Hand Rehabilitation Center, PA Thomas' reports, PT notes, Dr. Nordstrom's reports, Dr. McNamara's reports, and the MRI report.
  Dr. Radecki provided no definitive diagnosis.  He found no consistent abnormal physical finding, and no objective abnormal physical finding.  He felt she had merely a widespread pain syndrome that seems to involve both upper limbs.  He could not understand why she would have bilateral complaints when her employment required her to write with only her right hand.  He found no reason for the light duty office job to cause neck or shoulder complaints of any significance.  Therefore, Dr. Radecki concluded there was no significant work-caused condition but merely subjective, widespread complaints.  He found no documented abnormal objective findings.  He found no evidence of a situation where her work had caused some sort of abnormal condition, and felt there was no evidence Employee had an injury.  Given that Dr. Radecki felt there was no work-related injury at all, the rest of the questions posed in the EME report were not applicable, in his opinion.

On August 15, 2008, Dr. Nordstrom commented on Dr. Radecki's EME initial report.  He felt it was improper to perform a paper review in a worker’s compensation claim that could result in life-changing decisions.  He commented upon the MRI of Employee's cervical and thoracic spines and noted that the focal lesions found on her MRI were able to cause any and all the symptoms from which Employee suffered.  He felt the disk lesions in the cervical and upper thoracic spine along with foraminal stenosis at level C5 and C6 are the focal irritants of Employee's bilateral extension neuralgia and paresthesias.  Dr. Nordstrom opined this was very common to see and has been termed “cumulative stress disorder,” especially in the field of working office managers.  He felt this disorder is a chronic, ongoing pathology in which one's life is normal until the proverbial “straw that breaks the camel’s back.”

Employee filed a worker’s compensation claim requesting TTD, permanent partial impairment (PPI), medical costs, transportation, interest, and an a second independent medical evaluation (SIME.)
  Attached to Employee's claim was a type-written, detailed explanation of her claim.  As further explanation of block 13, Employee stated her injury occurred because of a poor Employer-provided work station.  Employee alleged that when she mentioned that issue to Employer, he interrupted her and changed the subject.  Eventually, Employer changed her chair, which seemed to help.  However, she averred that she fell off the chair and snapped her neck and back trying to catch herself to keep from hitting the metal cabinet behind her.  She described this chair as a “large ball” that “sat on a pedestal.”  Employee also mentioned she had slipped on the icy steps to the entranceway, catching herself before she fell, again snapping her back and neck.  She mentioned she tried to tell Employer of these incidents, but again, he interrupted her and changed the subject.  Employee claimed her injury consisted of right and left hands, forearms, shoulders, and her neck.  Her symptoms included tingling and numbness in her hands, forearms and shoulder.  Her neck was very tender when she tried to cradle the phone on her left shoulder.  She claimed she was unable to sit, type, or write for any length of time.  She complained of extreme pain in her left upper extremity with even light amounts of weight, and sharp pain in both hands when they are rotated.  She alleged constant pain, had extremely weak grip, and suffered sleepless nights because of pain in her neck, shoulder, and arms.  In summary, Employee suggested her work with Employer was “the straw that broke the camel’s back.”  She felt her complaints to Employer fell on “deaf ears.”  Employee also disputed the adjuster's claim that she had canceled the EME appointment.  She contended she called the adjuster to reschedule it because of a conflicting doctor’s appointment.  Employee stated the adjuster's assistant, Brandon, told her that her benefits had been cut off effective August 1, 2008.

On September 9, 2008, PA Thomas wrote that he had explained to Employee that negative nerve studies did not completely rule out CTS.

Employee attended a prehearing conference on September 18, 2008.  The Board's Designee noted no defense documents had been filed with the Board as of that date.  The adjuster failed to attend or call in for a properly noticed prehearing, so the Board’s Designee proceeded in Employer's absence.  The Board's Designee explained the SIME process to Employee, gave her forms to fill out, and referred her to the board's technicians for assistance, according to the prehearing conference summary.
  

On October 9, 2008, Employee saw Dr. Downs again for a 3-month follow-up.  She iterated the interim medical history, provided some additional medical reports, and stated the Pamelor was actually working for her.  Employee reported she was very comfortable unless she did any physical work and then her upper extremities started hurting again, and she went back to the TENS unit and 35° double flexion splints at night.  She stated she had recently been at “worker's compensation” doing some paperwork and after writing three sentences had a lot of pain in her right forearm.  Dr. Downs performed another examination and concluded it was difficult to provide a clear neurological diagnosis.  Employee reported numbness in the tips of all five digits of both hands and pain in the forearms and neck, which seemed to be related to use of her upper extremities.  However, her “work-up” was “somewhat unremarkable for an explanation” and, by exclusion Dr. Downs deemed the patient “fibromyalgia.”  He noted this was a “wastebasket term” for patients who have pain for which he finds no explanation.  However, he also noted that this does not prevent him from treating it.  Because Pamelor was of benefit at a lower dose, Dr. Downs suggested a higher dose.  Employee was “extremely interested” in Dr. Downs’ opinion as to whether or not this was work-related.  According his report, he told her that he had “no idea.”

Following our hearing, we had the benefit of reviewing Dr. Radecki's October 24, 2008 report, which followed his actual physical evaluation during an EME.  Historically, Employee presented as a 55-year-old right-handed woman with main complaints concerning her arms and hands.  They began bothering her approximate July 2007 and came on gradually.  She blamed repetitive motion for her symptoms.  She told Dr. Radecki her neck had been a problem off and on for a few years with no specific injury.  She blames her neck symptoms on office wear and tear.  Employee discussed her office ergonomics, such as holding a phone on her left shoulder while she wrote with her right hand.  She did this for many years without difficulty but then it started bothering her occasionally and now hurt more often.  Historically, Employee said she had vague symptomatology in the past in the neck and upper extremities.  In reference to her work with employer, she said after about three months she had gradual onset of hand, arm, and shoulder complaints.  Handwriting with her right hand bothered her hands.  Her two-handed work included filing charts sometimes up to 15 to 20 per day.  She stated she would lift some of the charts out of banker’s boxes and would have to slide those out and slide them back in.  Some of these are rather heavy at times she says.  Employee stated with filing these charts she had sharp pains in the wrists every time.  Employee says she tried to tell employer of these complaints but they were ignored.  Dr. McNamara eventually restricted her and she's been off work since approximately May 2008.  Chiropractic care seemed to help some, she thought.  She reiterated her visits with PA Thomas, Dr. McNamara, and Dr. Downs and stated she had seen Estrada Bernard, M.D. recently.

Her then-current symptoms included pain less than weekly with neck pain 6/10 with no radicular symptoms.  Her shoulders did not bother her but there was an area on her left shoulder blade that was uncomfortable occasionally; pain there can be 6/10.  Cradling the phone still bothered the left side of her neck which can be a 4/10.  Her arms and forearms tingled diffusely and, according to this report, actually had gotten worse since she stopped working, at least relative to the tingling.  She mentioned no elbow difficulties but had wrist pain with all motions of both wrists.  Pain in wrists was 6/10 with all motions and 2/10 at rest.  Her wrists became somewhat better after she quit working but now, she averred, just writing one or two sentences with a pencil can make her pain return.  Dr. Radecki concluded that this history certainly showed there was no evidence of any change by being off work.  Employee claimed some nighttime awakening caused by symptoms mostly in the ring and little fingers.  She expressed difficulty carrying even her 5 pound dog, because of fatigue.

Dr. Radecki reviewed additional, interim medical records.  Dr. Radecki's physical examination resulted in mostly normal findings, except for a nonphysiological finding in the forearms.  He also found Tinel's sign “not reliable” at the wrist and found a “bizarre presentation.”  Phalen’s maneuver was negative.  He diagnosed chronic, pre-existing degenerative disk disease in the cervical spine as well as T2-T3, limited changes in the cervical spine; chronic, diffused upper extremity complaints, pre-existing in nature, and continuing with various waxing and waning during employment with Employer but also continuing and somewhat worsening in some areas despite not working at all; multiple findings consistent with non-physiological regional pain complaints including diffuse tenderness, widespread in nature, and glove-like altered sensations.

Dr. Radecki reiterated his prior opinion that there was no evidence Employee suffered any injury with Employer and felt her symptoms were “simply bizarre.”  In short, Dr. Radecki felt the most significant factor in Employee's need for medical care were “psychosocial factors.”  There were no valid work restrictions as there was no valid injury, according to Dr. Radecki.

Dr. Nordstrom provided a letter in which he reiterated and explained his prior reports.  He specifically disagreed with Dr. Radecki’s EME report, and opined that a younger person with no known conditions could have possibly worked at Employer’s office for many years with no adverse effects notwithstanding the ergonomic issues presented there.  However, he felt Employee had preexisting problems, verified by x-ray and MRI, that he could reasonably conclude were compounded, aggravated, accelerated and exacerbated by ergonomic conditions at her work with Employer.

THE PARTIES’ ARGUMENTS:

Employee appeared at our November 13, 2008 hearing and gave unsworn arguments.  She provided a letter from Dr. Nordstrom, which she obtained the previous day, and which she said further supported her request for an SIME.  This letter, summarized above, included a reference to Dr. Nordstrom's August 15, 2008 report, which we have also summarized in detail, above.  She argued Dr. Radecki had reviewed no medical records when giving his initial report, but admitted she had seen Dr. Radecki for an EME on October 24, 2008, and he did perform a very thorough physical evaluation.  Employee emphasized that she wanted to go back to work as soon as she could find out what was wrong with her, and get it fixed.  In reference to the SIME determining factors, Employee argued that there was a medical dispute between her physicians and Dr. Radecki, and felt the dispute was significant because all benefits to which she might be entitled were in the balance on the issue of compensability.

In brief rebuttal following Employer's arguments, Employee argued she had paid for the last two doctor’s visits because her case had been controverted, and because she had no other type of medical benefit available.  She disputed the argument that simply writing with her right hand could involve both of her hands, neck, and shoulder.  She argued that she did far more at Employer's business than simply writing with her right hand.  This included flipping through documents and using both of her upper extremities intensively.

Employer argued there was no medical dispute, much less a significant one.  It emphasized the lack of a definitive diagnosis in several of the physician’s reports.  Employer did not believe that the current recommendations, as it perceived them, for only additional medication was worth the expense of an SIME.  It did not believe an additional doctor’s report would give the board assistance in determining this claim on its merits.  We also reviewed Employer’s hearing brief dated November 3, 2008 and found it generally consistent with Employer's oral arguments at hearing.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

A third Board member reviewed the file in this case and agreed that we should order an SIME in this case for the following reasons: AS 23.30.095(k) provides, in pertinent part:

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the Employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . .

AS 23.30.110(g) states in pertinent part:

An injured Employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require.  The place or places shall be reasonably convenient for the Employee. . . . Proceedings shall be suspended and no compensation may be payable for a period during which the Employee refuses to submit to examination.

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case . . . where right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

Our regulation at 8 AAC 45.092(g) provides in relevant part:

If there exists a medical dispute under in AS 23.30.095(k), . . . (3) the board will, in its discretion, order an evaluation under AS 23.30.095(k) even if no party timely requested an evaluation under (2) of this subsection if 

. . .

(B) the board on its own motion determines an evaluation is necessary.

When deciding whether to order a SIME, the Board in its discretion typically considers the following general criteria:

1.  Is there a medical dispute between Employee’s physician and Employer’s independent medical evaluator?

2.  Is the dispute significant?

3. Will a SIME physician’s opinion assist the Board in resolving the disputes?

We have consistently found, and we again find, §095(k) is procedural and not substantive for the reasons outlined in Deal v. Municipality of Anchorage.
  We find we have wide discretion pursuant to §095(k) to consider any evidence available when deciding whether to order an SIME to assist us investigating and deciding medical issues in contested claims pursuant to §135(a).  In most cases, to justify ordering an SIME under §095(k) the medical dispute must be “significant.”  Lau v. Caterair International,
 Toskey v. Trailer Craft,
 Brosnan v. Peak Oilfield Service.
  
The Alaska Workers’ Compensation Appeals Commission (“AWCAC”) in Bah v. Trident Seafoods Corp.,
 addressed our authority to order an SIME under §095(k) and §110(g).  With regard to §095(k), the AWCAC referred to its decision in Smith v. Anchorage School District, in which it said:

[t]he statute clearly conditions the Employee's right to an SIME . . . upon the existence of a medical dispute between the physicians for the Employee and the employer.

The AWCAC further noted in dicta that before ordering an SIME, we have historically found that the medical dispute is significant or relevant to a pending claim or petition, and that the SIME would assist us in resolving the dispute.
  Under either §095(k) or §110(g), the AWCAC noted in dicta that the purpose of ordering an SIME is to assist the Board; it is not intended to give Employee an additional medical opinion at Employer’s expense when Employee disagrees with her own physician’s opinion.
  We find §095(k) gives us broad discretion to order an SIME when we find a relevant medical dispute.  AS 23.30.095(k).

ARE THERE MEDICAL DISPUTES?

First, we find there are medical disputes in this case.  We find Dr. Nordstrom as recently as November 11, 2008 expressly disputed Dr. Radecki’s EME opinion.  Dr. Nordstrom reported Employee’s symptoms as having occurred while performing handwriting, filling and completing forms related to running a dental office, filling and pulling charts, posting, and billing.  She complained of neck and upper back pain and discomfort, bilateral elbow pain, and sharp wrist pain and discomfort.  Dr. Nordstrom diagnosed acute, cervical, thoracic muscle spasms associated with subluxations of the same areas complicated by bilateral ulnar entrapment syndrome and tendinitis of the elbows and wrists, and CTS symptoms.  Dr. Nordstrom opined the conditions were work-related, and he prepared a treatment plan, provided treatment, and made recommendations for further evaluation and possible treatment.
  

We find Dr. Nordstrom specifically disagreed with Dr. Radecki's opinion concerning the effect Employee's work with Employer had on her medical conditions.  We find Dr. Nordstrom believes Employee had pre-existing conditions and it would be reasonable to conclude “that poor office ergonomics could indeed compound, accelerate and exacerbate any pre-existing conditions that were present.”  We find he believed that “accumulative stress disorder,” or more appropriately identified by Dr. Downs as fibromyalgia, would more than likely be a major contributing cause of her symptomatology.
  We find Dr. Nordstrom has formed an opinion that Employee's work with Employer has either caused her symptoms, and thus her need for treatment and any possible disability, or has exacerbated, aggravated, accelerated, and combined with pre-existing conditions to be a major contributing cause of her symptomatology.

We further find Dr. Nordstrom referred Employee to a neurosurgeon for opinions or suggestions concerning the impact her MRI findings in the cervical and thoracic regions might have on her overall situation.
  We find no evidence in Dr. Nordstrom's, Dr. McNamara's, PA Thomas’, or any other attending physician’s or therapist’s medical records opining that Employee has any “psychosocial” issues causing her ongoing symptoms.

By contrast, we find Dr. Radecki reiterated his prior opinion that there was no evidence Employee suffered any injury with Employer whatsoever and felt her symptoms were “simply bizarre.”  We find Dr. Radecki felt the most significant factor in Employee's ongoing need for medical care were “psychosocial factors.”  We find Dr. Radecki did not recommend any further medical evaluation or treatment.  We find Dr. Radecki has expressed an opinion that there were no valid work restrictions as there was no valid injury.

Consequently, we conclude evidence in the record shows clear medical disputes.  AS 23.30.095(k).

ARE THE DISPUTES SIGNIFICANT OR RELEVANT?

Second, we find the medical disputes in this case are both “significant” and “relevant.”  We find if we were to accept Dr. Radecki's opinion on the merits of the case, Employee would be entitled to no additional worker's compensation benefits under the Act.  By contrast, were we to accept Dr. Nordstrom's opinions, Employee may be entitled to additional worker's compensation benefits.
  In short, we find that whether or not Employee is entitled to any additional benefits turns on whether her current situation “arose out of and in the course of the employment,” and if her employment is “the substantial cause” of her need for medical treatment and any disability.  AS 23.30.010.  We find the medical disputes created by differences in Dr. Nordstrom's versus Dr. Radecki's opinions focus on this salient issue of causation.  We find this creates a substantial, relevant, medical dispute between Dr. Nordstrom’s opinion and Dr. Radecki's opinion.  Consequently, we conclude the medical disputes in this case are both relevant and significant.

WILL AN SIME ASSIST THE BOARD IN RESOLVING THIS CLAIM ON ITS MERITS?

Third, we conclude an SIME will assist us in resolving Employee’s claim because the Board’s Designee can ask appropriate and varied questions to help ferret out the medical facts bearing upon Employee’s claim.  We conclude an SIME will allow Employee and Employer to provide a detailed, accurate history of Employee's medical situation and work place experience through both Employee’s verbal report to the SIME physician, and through her medical records, which will further clarify the history.  We find that though Dr. Nordstrom and Dr. Radecki both hold their opposing opinions strongly, other providers remain uncertain about Employee’s conditions and their etiology.  We conclude an SIME will likely provide expert clarification of these issues, and be of great benefit to us when we decide this case on its merits.  We therefore conclude we will order an SIME.  

An SIME must be performed by a physician on our list, unless we find the physicians on our list are not impartial.  8 AAC 45.092(f).  We find a medical doctor with a specialty as a physiatrist is best suited to perform this SIME because we find the medical issues appear to involve mainly soft tissue.
  If the physician selected by the Board’s Designee believes that a referral to an orthopedic doctor or some other specialty is warranted, he or she may make that referral and our Designee will make appropriate arrangements.

We direct the Board’s Designee to promptly schedule an SIME within 30 days of this decision's date and to select dates for the parties to submit medical records and suggested questions.
  We direct our Board Designee to include as issues for the SIME: causation, compensability, and “the amount and efficacy of the continuance of or necessity of treatment.”   The parties may agree to other SIME issues to save time and expense, and our Designee may, in her discretion, find other issues to add to the evaluation as set forth in §095(k).  We will retain jurisdiction to resolve any disputes that may arise over these matters.

ORDER
1) Employee shall attend an SIME with a physiatrist from our list in conformance with this decision, under AS 23.30.095(k) and AS 23.30.110(g).  The Board’s Designee shall use discretion to select the SIME physician and shall advise the selected physiatrist that he or she may refer Employee to another listed SIME physician of a different specialty if necessary.

2) An SIME shall be conducted regarding the causation and work-related compensability of Employee’s claimed work-related symptoms, “the amount and efficacy of the continuance of or necessity of treatment,” and any other issues identified by our Designee, or those to which the parties may otherwise agree.  AS 23.30.095(k).

3) We direct our Designee, with the parties’ assistance, to prepare the medical record for the SIME physician, in accord with 8 AAC 45.092(h), and to schedule the SIME within 30 days of this decision’s date.  

4) We reserve jurisdiction over any disputes.  AS 23.30.135.

Dated at Anchorage, Alaska this      day of November, 2008.


ALASKA WORKERS' COMPENSATION BOARD

William Soule,

Designated Chairman

David Robinson, Member

DISSENT OF BOARD MEMBER LINDA HUTCHINGS

I respectfully dissent from the decision of my colleagues.  Having reviewed the file and having observed Employee at hearing, I believe that there has already been an adequate independent medical evaluation done by Dr. Radecki, and consequently there is no need for a second independent medical evaluation.  In his report, Dr. Radecki states that the employee’s problems stem from “psychosocial” issues that are not in any way work-related.  Therefore, in my opinion, another medical opinion from an SIME physician is not likely to provide us with any new or additional medical opinions that will assist us in resolving this case on its merits.  I find there is an adequate medical record from which to decide whether or not the employee is entitled to additional worker’s compensation benefits.  I find there is no medical dispute significant enough to warrant an SIME.  Further, I concur with the employer that the current recommendations of the employee’s medical providers for only additional medication is not an issue before the Board which requires an SIME to resolve.  I find no gaps in the evidence and find that an additional medical report will not assist the Board in determining this claim on its merits. Accordingly, pursuant to 
AS 23.30.001(1), I find that an SIME is an unreasonable cost to the employer, and I would deny and dismiss the employee’s request for an SIME.  

______________________________

Linda Hutchings, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of KATHY J. HALL Employee / applicant; v. RICHARD W MITTELSTADT DDS, Employer; LIBERTY NORTHWEST INSURANCE CO, insurer/defendants; Case No. 200805236; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this      day of November, 2008.

_____________________________

Kim Weaver, Clerk 

�








� Pursuant to 8 AAC 45.070(l), the Designated Chair wrote to the parties and offered them an opportunity to object to the addition of panel member Robinson.  Neither party objected.


� We assume this is the source of our administrative date of injury.


� See “Report of Occupational Injury or Illness and” dated April 21, 2008.


� These refer to deformities of the fingers in degenerative joint disease.  Blakiston’s Gould Medical Dictionary, 4th Edition at 593.


� Tinel’s sign is a tingling sensation in the distal part of an extremity in response to pressure or percussion over the site of a nerve.  Blakiston’s Gould Medical Dictionary, 4th Edition at 1378.


� Phalen’s sign is paresthesias in the distribution of the affected median nerve, in response to prolonged, forced hyperflexion of the wrists in 90 degrees of flexion for 60 seconds. American College of Occupational & Environmental Medicine, Occupational Medicine Practice Guidelines, 2nd Edition at 261.


� See PA Thomas’ report dated April 22, 2008.


� See April 22, 2008 letter from PA Thomas to Dr. Manuel.


� See Dr. Johnston's May 1, 2008 chart note.


� See Alaska Hand’s chart notes.


� See May 6, 2008 chart notes by PA Thomas.  Employer began paying temporary total disability (TTD) benefits on May 29, 2008.  See May 27, 2008 “Compensation Report.”


� See PA Thomas’ June 3, 2008 chart note.


� See patient referral dated June 3, 2008.


� See Dr. Nordstrom's undated "Initial Physician's Report."


� Romberg’s sign is a sign for loss of position sense in which the patient cannot maintain equilibrium when standing with feet together and eyes closed.  Blakiston’s, Gould’s Medical Dictionary, 4th Edition at 1202. 


� See Dr. Nordstrom's June 11, 2008 letter to Dr. McNamara.


� “‘TENS’ is the acronym for Transcutaneous Electrical Nerve Stimulation. A ‘TENS unit’ is a pocket size, portable, battery-operated device that sends electrical impulses to certain parts of the body to block pain signals.”  Available at http://arthritis.about.com/od/assistivedevicesgadgets/g/tensunit.htm.


� See Dr. McNamara's June 11, 2008 prescription.


� See June 30, 2008 report of therapist Marianne Spur.


� See Dr. McNamara's July 3, 2008 report.


� See Dr. Downs’ July 9, 2008 report.


� “MRI” is the acronym for “magnetic resonance imaging.”


� See Dr. Downs’ July 9, 2008 report.


� See MRI report dated July 10, 2008.


� “EME” stands for Employer's medical evaluation.  AS 23.30.095(e).


� See Dr. Radecki's report pages 1 through 8.


� Id. at 9 through 12.


� See Dr. Nordstrom's August 15, 2008 report.


� See claim dated August 27, 2008.


� See type-written attachment to Employee's worker's compensation claim dated August 27, 2008.


� See PA Thomas’ September 3, 2008 report.


� See September 18, 2008 “Prehearing Conference Summary.”


� See Dr. Downs’ October 9, 2008 report.


� See Dr. Radecki's October 24, 2008 report at 2-3.


� Id. at 3-4.


� Id. at 12-13.


� Id. at 15-16.


� See Dr. Nordstrom’s November 11, 2008 report.


� Deal v. Municipality of Anchorage (ATU), AWCB Decision No. 97-0165 at 3 (July 23, 1997).  See also, Schmidt v. Beeson Plumbing and Heating, AWCB Decision No. 91-0128 (May 2, 1991).


� AWCB Decision No. 97-0165 at 3 (July 23, 1997).


� AWCB Decision No. 00-0055 (March 24, 2000).


� AWCB Decision No. 97-0130 (June 12, 1997).


� AWCB Decision No. 00-0158 (July 21, 2000).


� AWCAC Decision No. 073 (February 27, 2008).


� AWCAC Decision No. 050 (January 25, 2007), at 8.


� Bah v. Trident Seafoods Corp., AWCAC Decision No. 073 (February 27, 2008), at 4.  


� Id.


� AS 23.30.095(k) states in part: “In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted. . . .”


� See Dr. Nordstrom's "Initial Physician's Report" from June, 2008; see also his November 11, 2008 report and attachment.


� See Dr. Nordstrom's November 11, 2008 report.


� Id.


� Id.


� Id. at 15-16.


� See Employee's claim dated August 27, 2008.


� We note there is some concern from the MRI that cervical or thoracic disk issues may also contribute to Employee's symptoms.  See for example, Dr. Downs’ July 9, 2008 report, July 10, 2008 MRI report, and Dr. Nordstrom’s August 15 and November 11, 2008 reports.  Nevertheless, our order allowing the SIME physician to make an appropriate referral if he or she feels it is necessary should adequately address any potential orthopedic problem.


� The examination need not be held within 30 days but the SIME should be scheduled within 30 days.  AS 23.30.005(h).
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