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	DANA L. OLSON, 

                                             Employee, 

                                             Applicant

                                                   v. 

FEDERAL EXPRESS,

                                             Employer,

                                             and 

FEDERAL EXPRESS CORP.,

                                            Insurer,

                                            Defendants.
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)
	FINAL DECISION AND ORDER

ON RECONSIDERATION

AWCB Case No.  200802181
AWCB Decision No. 08-0234
Filed with AWCB Anchorage, Alaska 

on November 26, 2008


We heard the employee's Petition dated November 6, 2008 as a Petition for Reconsideration (“Petition”) based on the written record on November 26, 2008, in Anchorage, Alaska.  Employee Dana L. Olson represented herself.  Attorney Joseph Cooper represented the employer.  We closed the record on November 26, 2008, when we first deliberated after time for Employer’s answer had expired.   

ISSUE

Shall we reconsider AWCB Decision No. 08-0199 (October 29, 2008), pursuant to AS 44.62.540?


RELEVANT CASE HISTORY AND BRIEF SUMMARY OF THE EVIDENCE

Employee, on February 22, 2008, reported an injury while employed with FedEx on February 20, 2008.  Employee claimed injury to her right upper arm, shoulder, and neck, stating she was seen at the Alaska Regional Hospital emergency room for treatment.
  Employee’s “Report of Occupational Injury or Illness” states she was lifting a crate to demonstrate safe lifting and hurt herself.
  

Employee reportedly told Alaska Regional Hospital that she had slipped about 12 hours earlier while getting out of her car at about 5:30 a.m. and injured her right arm.  She said she worked at FedEx where she had been lifting crates “and that has caused increasing pain.”  The report’s second page states in summary that she presented with right arm pain “after a fall.”  David Cadogan, M.D. examined Employee and found no pain noted in the right shoulder, elbow, or wrist.    

Employer paid temporary total disability benefits (TTD) for February 24 and February 25, 2008
 and controverted any time loss benefits after February 25, 2008.
  

On March 10, 2008, registered nurse Fitzgerald found a negative physical exam but subjective pain and abnormal right arm range of motion.  She recommended a functional assessment from a physical therapist and stated Employee was unable to lift heavy objects.

Employer implicitly withdrew its controversion and paid TTD from March 10, 2008 through March 17, 2008,
 controverting all benefits again effective March 17, 2008.

On March 26, 2008, Employer sent Employee to an Employer’s Medical Evaluation (EME) with Loren Jensen, M.D.  Dr. Jensen felt more evaluation with an orthopedist would be appropriate if her symptoms persisted, but this would be related to the slip and fall incident rather than the box lifting at FedEx.
  Employer subsequently controverted all benefits based upon Dr. Jensen’s report.
  

On April 8, 2008, Employee saw Laurence Wickler, D.O. and complained of a painful right shoulder.   An MRI showed a possible complete but small rotator cuff tear.
  On May 13, 2008, Dr. Wickler checked a “yes” box to the question “[i]s the injury described by Ms. Olson on 02/20/08 during orientation with her Employer, more than likely the substantial cause as to why she needs medical treatment on her right shoulder and not the slip and fall that she had earlier that morning before she arrived at her employment with Federal Express?”  Dr. Wickler explained Employee had no pain after the earlier fall and felt something tear as she picked up the 12 pound box at FedEx.

On June 25, 2008, the parties stipulated to a Second Independent Medical Evaluation (SIME).
  

On June 19, 2008, Employer sent Dr. Wickler a letter and asked for his opinion.
  Employer asked Dr. Wickler to assume certain facts and opine whether the lifting incident at FedEx on February 20, 2008 “is more likely than not the substantial cause of her right shoulder condition.”  On June 27, 2008, Dr. Wickler checked off the box marked “no.”

On July 30, and August 26, 2008, Employer filed petitions seeking to cancel the SIME, based upon Dr. Wickler’s newest opinion.  Employer argued the SIME should be canceled because in light of Dr. Wickler’s June 27, 2008 response, there was no longer a medical dispute and because Employee had failed to comply with discovery requests.
  

The Board Designee set a procedural day hearing for October 15, 2008; at hearing Employee provided unsworn argument concerning the board’s jurisdiction and the SIME.  She objected to the board even having a hearing on Employer’s petition.  She requested that we first decide her petition opposing the hearing on Employer’s petition before we decided Employer’s petition.   In respect to the SIME issue before us, she reiterated that she was still “undecided” on whether or not she wanted an SIME.

Employer argued that Dr. Wickler's subsequent report reversed his first opinion and obviated the need for the SIME because it eliminated the requisite “medical dispute” between the attending physician and the EME physician.  Employer asked us to cancel the SIME.

In our October 29, 2008 Decision & Order (D & O), we first addressed Employee's petition to continue her October 15, 2008 hearing.  We found Employee was seeking simplicity in her case and an ability to understand the law.  We found no legal or factual basis to continue the October 15, 2008 hearing, no harm or prejudice to Employee who was the moving party, no harm to Employer which was not the moving party, and found Employee was able to adequately express her opinions at the hearing.  We concluded §135 gave us broad discretion to make our investigation or inquiry or conduct our hearings in a manner by which we may best ascertain the parties’ rights.  Consequently, we denied and dismissed Employee's undated answer and petition requesting cancellation of our October 15, 2008 hearing.

As to the SIME issue, we found the parties previously stipulated to the SIME at a prehearing.  We applied our regulations and found the parties were bound by their stipulation.  We found no good cause present to relieve either party from the terms of their prior stipulation.  We found Employee was undecided about whether or not she wanted an SIME.  We concluded we have wide discretion to order an SIME to assist us in deciding the claim on its merits.  We found both significant and relevant medical disputes.  We concluded Thomas Gritzka, M.D. would perform the SIME.  We directed Board Designee Richard Degenhardt to promptly schedule an SIME within 30 days of the date of our decision and to select revised dates for the parties to submit medical records and suggested questions.  We directed our Board Designee to include as issues for the SIME: causation, compensability, functional capacity, and the amount and efficacy of the continuance of or necessity of medical treatment.  We also directed the parties and Board Designee to agree to if possible, or find other issues, to add to the evaluation if there were additional medical disputes that had not come to our attention.  We retained jurisdiction to resolve any disputes.  Lastly, we encouraged the parties to cooperate and to provide informal discovery of relevant information without our intervention.

On November 6, 2008, we received a petition filed by Employee that stated in the “Other” category: “relevance, pursuant to health insurance Portability & Accountability Act HIPAA
 - medical record access (Federal Act allows me to object) re Richard Degenhardt (access) or other.”  It was not clear to Board staff, or to this hearing panel, precisely what relief Employee is seeking in her November 6, 2008 Petition.  Nevertheless, because she filed the petition in close proximity to her receipt of our October 29, 2008 D & O, and within 15 days thereof, we assume and find Employee meant to petition for reconsideration of our October 29, 2008 D & O at least on the SIME and medical record discovery issues.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.  RECONSIDERATION

The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:

(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.
(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted . . . .

 In response to Employee's November 6, 2008 petition for reconsideration, we have examined the petition, medical record, hearing record, and our October 29, 2008 D & O in this case.  We find Employee's petition pertains only to the SIME and to the discovery issues concerning her medical records from other states.   We cannot perceive or find any request in the November 6, 2008 petition for us to reconsider our decision to not continue the October 15, 2008 hearing.  

In reviewing Employee's November 6, 2008 petition, we find she is asking us to reconsider our decision directing Board Designee Richard Degenhardt to obtain and forward her medical records to our SIME physician.  We find Employee is objecting to Mr. Degenhardt's access to her medical records, as well as other unidentified people's access to her records, based upon HIPAA.  We find no evidence Employee ever raised HIPAA as a reason for us to not order an SIME in this case.  We previously found, and we find again, that both parties stipulated to the SIME process at a prehearing.  We find our Board Designee's June 25, 2008 prehearing conference summary clearly set forth the SIME procedure, which expressly indicated that Employee's medical records would be obtained and forwarded to the Board and then to the Board selected SIME physician.  HIPAA was never mentioned as an issue in this case until the November 6, 2008 petition.  We find that argument has been waived.  We decline to permit Employee to re-litigate her position on the SIME or on discovery of relevant medical records in her case.  

Furthermore, though we do not reach the issue because we find it has been waived, we find that HIPAA by its own terms
 states that it does not apply to workers’ compensation insurance claims:

SEC. 706.  DEFINITIONS.

(c) EXCEPTED BENEFITS- For purposes of this part, the term ‘excepted benefits’ means benefits under one or more (or any combination thereof) of the following:

(1) BENEFITS NOT SUBJECT TO REQUIREMENTS-

(A) Coverage only for accident, or disability income insurance, or any combination thereof.

(B) Coverage issued as a supplement to liability insurance.

(C) Liability insurance, including general liability insurance and automobile liability insurance.

(D) Workers' compensation or similar insurance.

(E) Automobile medical payment insurance.

(F) Credit-only insurance.

(G) Coverage for on-site medical clinics.

(H) Other similar insurance coverage, specified in regulations, under which benefits for medical care are secondary or incidental to other insurance benefits.

Lastly, we find that neither our staff nor our SIME physicians could fulfill their duties pursuant to the Act without the ability to handle, review, and disseminate injured workers’ medical records pursuant to AS 23.30.095 and 8 AAC 45.092.  We conclude that the Board could not fulfill its statutory duty to adjudicate administrative claims pursuant to the Act, without reviewing these same medical records.  All aspects of our October 29, 2008 decision are, therefore, affirmed, and Employee's November 6, 2008 petition is denied and dismissed. 

ORDER

1.
We decline to exercise our discretion under AS 44.62.540 to reconsider our order in AWCB Decision No. 08-0199 (October 29, 2008).   
2.
We deny and dismiss Employee’s Petition for Reconsideration of AWCB Decision No. 08-0199 (October 29, 2008), which is affirmed in all respects.

Dated at Anchorage, Alaska this 26th day of November 2008.







ALASKA WORKERS' COMPENSATION BOARD







_______________________________                                






William Soule, Designated Chairman







____________________________                                






Robert C. Weel, Member







____________________________                                  






Dave Robinson, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the Board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the Board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the Board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order On Reconsideration in the matter of DANA L. OLSON employee / applicant v. FEDERAL EXPRESS SEDGWICK CMS emploer / defendants; Case Nos. 200802181; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 26th day of November 2008.

                           _________________________________

      





        
      Robin Burns, Clerk 
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� See “Report of Occupational Injury or Illness” dated February 22, 2008.


� Id.


� See “Compensation Report,” undated, but received in our Juneau office on March 3, 2008.


� See March 18, 2008 “Controversion Notice.”


� See March 10, 2008 Fitzgerald report.


� See “Compensation Report” dated March 16, 2008.


� See “Controversion Notice” dated March 18, 2008.


� See Dr. Jensen’s March 26, 2008 EME report.


� See April 9, 2008 “Controversion Notice.”


� See MRI report dated April 9, 2008.


� See Dr. Wickler’s May 13, 2008 response.


� See June 25, 2008 “Prehearing Conference Summary.”


� We do not find the information purportedly attached to this letter attached to the copy in our file.


� See Dr. Wickler’s hand-written response dated June 27, 2008.


� Id. at 2.


� See D & O No. 08- 0199 (October 29, 2008) at 7-13.


� Health Insurance Portability and Accountability Act of 1996.


� Health Insurance Portability and Accountability Act of 1996, Title I, Subtitle A, Part 7, §706(c)(1)(D).  An identical provision is also found in §2791(c)(1)(D), and §9805(c)(1)(D).
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