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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512                                                              Juneau, Alaska 99811-5512

	JASON U. FORD, 

                                                   Employee, 

                                                       Applicant,

v.

STATE OF ALASKA, 

ALASKA STATE LIBRARY,

                                                    Employer,

                                                      Defendant,

v.

HARBOR ADJUSTMENT SERVICE, INC.,


                            Adjuster,

                                                      Defendant.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200716379
AWCB Decision No. 08-0236
Filed with AWCB Juneau, Alaska

on December 2, 2008


We heard the employee’s claim for penalty under AS 23.30.155, and for attorney fees and legal costs, on September 9, 2008, in Juneau, Alaska.  Attorney Paul Hoffman represented the employee.  Christopher A. Beltzer, AAG, represented the State of Alaska, Alaska State Library, and Harbor Adjustment Service, Inc. (jointly referred to as “employer”).  We held the record open until
October 14, 2008, to receive further evidence or argument on the admissibility of an exhibit first offered at the hearing.  We also heard, on the written record, the employer’s petition appealing a discovery decision issued on September 3, 2008.  We closed the record on these issues when we deliberated on October 14, 2008, and issue a single decision addressing each of these matters.

ISSUES
1.
Shall the board admit late-offered exhibits?

2.
Shsll the board order payment of late payment penalties under AS 23.30.155(e)?

3.
Is the employee entitled to attorney fees and legal costs, under AS 23.30.145?

4.
Did the board’s designee abuse her discretion in:

a) granting the employee’s request for a protective order from signing a release relating to the employee’s pre-existing conditions?

b) granting the employee’s request for a protective order from signing medical releases for the employee’s 10-year prior work history?
c) ordering the employer to produce documents to the employee without charge for copying costs?

SUMMARY OF THE EVIDENCE
The recitation of facts is limited to those necessary to determine the issues that we address in this decision.
  

A.  Summary of medical treatment:

The employee reported injury to his low back on October 2, 2007, while catching a copier that was falling off a wheeled cart, and on October 3, 2007, while adjusting an anti-static mat on the floor.
  The employee worked some reduced hours, and took some hours of personal leave following these episodes.
  The employee began treating with Robert Haight, M.D. of Juneau, who documented the employee’s complex medical history including a pre-existing neurological condition (ultimately diagnosed as syringohydromyelia
), migraine headaches, and recurrent sinus infections with surgery, as well as low back pain.
  By January 7, 2008, the employee reported that his low back pain worsened, such that he was unable to straighten up for the past two days.
  A lumbar MRI taken on January 16, 2008 MRI performed at Bartlett Regional Hospital revealed L5-S1 disc protrusion at the mid-line and to the left, with encroachment of the neural foramen extending to the left nerve root, without definite root displacement.
   On January 21, 2008, Dr. Haight assessed low back pain with left lower extremity radiculopathy, in his opinion caused by the October 2007 workplace events,
 and released the employee from work until January 28, 2008, with restrictions against weight-lifting and bending on return to work.
  Dr. Haight referred the employee to orthopedist Gordon Bozarth, M.D., of Juneau.

Noting the history and treatment of pre-existing conditions, Dr. Bozarth diagnosed L5-S1 herniated nucleus pulposus with left lower extremity radiculopathy.
   On January 23, 2008, Dr. Bozarth noted decreased disc height at L5-S1 with “mild instability” at L4-5 with retrolisthesis.

A medication regimen
 and epidural steroid injection (“ESI”)
 were each unsuccessful at contolling the employee’s reports of pain in his low back and left leg.  A February 20, 2008 MRI was read to show retrolisthesis at L5-S1 with moderately decreased disc height and by then “marked” left S1 nerve root compression, coincident with the employee’s report of increasing difficulty with urination and worsening pain in lower extremities.
  At this point, Dr. Bozarth recommended surgery, concluding that conservative management of “NSAIDs, PT, oral steroids and ESIs without relief of his symptoms” had been exhausted.
  There are, however, no reports of any course of physicial therapy in our record.

On February 20, 2008, Dr. Haight released the employee to work, with limitations of no lifting over 15 lbs., no bending, stooping, climbing ladders, or working overhead, and that “pt. may not be able to work full days due to back pain.”

The employee was seen at Juneau Urgent Care, where on March 12, 2008, Janna Brewster, A.R.N.P.,  referred for consultation with neurosurgeon Christopher Smythies, M.D., of Washington state.
  On March 17, 2008, the employee was seen by Dr. Smythies, who recited examining the January 2008 MRI images, but not those of February 20, 2008.
  The employee reported to Dr. Smythies that the February 20, 2008 MRI showed “a much larger rupture.”  Dr. Smythies noted decreased sensation on the left S1 dermatome, with absent left ankle jerk.  Dr. Smythies formed the plan to perform surgery, if confirmed upon review of the February 20, 2008 MRI imaging.

The next day, on March 18, 2008, the employee was seen in Seattle, Washington by neurologist
Richard E. Marks, M.D., for an employer-sponsored medical examination (“EME”).  Dr. Marks noted the employee’s presentation with the use of a cane even though “independent without it,” and with a postural list that varied from forward 30-45º, and to the left and right.
  On physical examination, Dr. Marks found knee and ankle jerks on deep tendon reflexes were normal (2+) bilaterally, without gait ataxia, with a flexion (normal) plantar response.  Dr. Marks noted the comment of Dr. Bozarth of “exhaustion” of conservative treatment modalities including physical therapy, but conversely found no evidence that physical therapy had been tried.  

Dr. Marks diagnosed work-related lumbar strain due to aggravation of pre-existing degenerative disc disease, with the need for EMG studies to confirm radiculopathy, and in the absence of EMG-confirmed radiculopathy, he recommended a physical therapy program of reconditioning under the supervision of a physiatrist.
  Dr. Marks stated that workplace conditions were the substantial cause of the employee’s then-current symptoms; that in view of the MRI findings, there was “probably a permanent aggravation” caused by the lumbar strain; that it was “not unusual for patients who have sustained a disc injury to have a progression of disc protrusion with the passage of time,”
 but that he “hesitated to recommend surgery at this time;” that the employee’s “striking pain behavior” created a “guarded” prognosis after surgery; and that the employee “might be considered a surgical candidate” if radiculopathy was confirmed by EMG studies.
  Dr. Marks opined that disc injuries “often make a satisfactory recovery given the natural healing process with the passage of time.”
  Dr. Marks found evidence of symptom magnification, and that the employee’s subjective complaints appeared to be out of proportion to the objective findings “assuming a normal EMG.”
  

Dr. Marks was specifically asked to identify treatment modalities that were (1) unreasonable or unnecessary; (2) unlikely to be effective; and (3) not within the realm of medically acceptable treatment options, with citation to journal articles, medical literature, etc. to support his opinion.
In response to this sequence of questions, Dr. Marks replied with a single answer:
The various treatment modalities offered are reviewed.  Assuming a normal EMG, physical therapy would be recommended under the supervision of a physiatrist.  Again assuming a normal EMG, I would recommend a taper off of his narcotic medication.  At some point, he would probably progress to an independent exercise program.  I cannot recommend the other modalities at this time.

In a section of his report labeled “Addendum of March 25, 2006,” Dr. Marks noted results of an EMG study performed on March 18, 2008 by Margaret Forgette, M.D., physiatrist, showing normal EMG results, with “no EMG evidence of lumbosacral motor radiculopathy.”
  On this additional information, Dr. Marks stated his summary and conclusions remained unchanged.

On March 27, 2008, Dr. Smythies wrote a letter “to whom it may concern” that recited review of the February 20, 2008 MRI.  Dr. Smythies read the MRI as showing

an obvious ruptured disc at the L5-S1 level on the left-hand, which is severely compressing the S1 nerve root and represents a big change from the previous lumbar MRI scan that I had previously reviewed when he was in my clinic in Seattle.  He is unquestionably a good candidate for a lumbar laminectomy for decompression of the S1 nerve root and I think this is the best course of action for him.  I would appreciate it (and so would he) if you expedite the approval for his surgery so that we can get rid of the pain and make him feel better.

Dr. Marks wrote in a letter dated April 1, 2008 that it would be “beneficial” to review medical records relating to the employee’s pre-existing neurologic conditions.
  On April 18, 2008, the employee underwent back surgery performed by Dr. Smythies.
  On May 16, 2008,
Dr. Smythies wrote a letter “to whom it may concern,” expressing his opinion that the pre-existing neurologic condition involving the syrinx was unrelated to his ruptured disc, and that “it is not necessary for his prior records for his central pain syndrome to be made available to Workmen’s Compensation.”

MRI imaging on May 28, 2008 was read as revealing recurrent disc herniation.
  The employee underwent additional surgery by Dr. Smythies on June 20, 2008.

B.  Summary of proceedings:

After the October 2007 ROI, and the release from work retroactive to January 21, 2008 by
Dr. Haight, the employer’s adjuster approved temporary total disability (“TTD”)  commencing on January 21, 2008.
  In a March 11, 2008 e-mail, the employee described his symptoms to the employer’s adjuster, and requested approval of surgery.
  In a March 25, 2008 e-mail to the board’s designee, Workers’ Compensation Officer (“WCO”) Betty Johnson, the employee sought information about how to proceed to secure benefits.
  On April 2, 2008, citing Dr. Marks'
March 18, 2008 report, the employer filed a controversion that partially controverted medical benefits:

Specific Benefits Controverted (Denied) - Medical treatment other than pain management with emphasis on reconditioning, including low back surgery

Paraphrasing Dr. Marks’ report, the April 2, 2008 controversion asserted (our emphasis added):

Per EIME report of Richard Marks, M.D. dated 3/18/08 and addendum dated 3/25/08, the work incident of 10/02/07 was a permanent aggravation of the EE’s pre-existing degenerative low back condition.  The EE exhibited “very prominent pain behavior” during his examination and Dr. Mark’s [sic] is of the opinion there is evidence of symptom magnification.  Dr. Marks is of the opinion that the EE is not a good surgical candidate and that surgery (L5-S1 hemilaminectomy/diskectomy) is not an appropriate or medically necessary treatment.  Dr. Marks recommends physical therapy under the supervision of a physiatrist.  Dr. Marks recommends tapering off the pain medication originally prescribed for “right body pain” unrelated to the lumbar injury.  The EE is able to return to his job as an administrative clerk II with temporary restrictions of no repetitive bending at the waist, lifting items in excess of 25 lbs. repetitively, and that the EE be allowed to change positions as tolerated from seated to standing.  The EE is not medically stable and a PPI rating is premature at this time.

On April 9, 2008, the employer filed an amended controversion that also controverted TTD benefits “effective 04/09/08.”
  The employer through its adjuster terminated TTD benefits on April 8, 2008.
  The employee testified that he returned to work on or about April 9, 2008 because of this controversion, having to work on his knees at his computer because he could not sit.

On April 28, 2008, the employee filed a petition for a protective order regarding certain medical releases,
 which the employer opposed.
  On May 14, 2008, the employee filed his workers’ compensation claim (“WCC”), seeking:

(1) an award of TTD, 

(2) temporary partial disability (“TPD”), 

(3) permanent partial impairment (“PPI”), 

(4) medical costs, 

(5) transportation costs, 

(6) penalty, 

(7) interest (at 8.25%),

(8) unfair or frivolous controversion, and

(9) attorneys fees and costs

Also on May 14, 2008, the employee submitted discovery to the employer, seeking 17 categories of information, including the following:

3. Any and all communications in whatever form between the employer, its counsel and their agents on the one hand and any treating physicians, medical care providers, case management nurse and treatment facilities on the other;

* * *

8.  Any and all correspondence, notes or record of telephone conversations with any medical doctor or other expert regarding the employee’s claim.

* * *

10.  Medical bills and travel expenses paid to date.

The employee resigned the position at the Alaska State Library on May 21, 2008.

The employee submitted an affidavit on May 28, 2008, stating that the pre-existing neurologic condition has been diagnosed as syringohydromyelia, and that two surgeons (unidentified) have “explained to me that there has never been documented evidence that syringohydromyelia has any bearing on back injuries.”

On June 9, 2008, the employer filed its Answer to the WCC, admitting injury during course and scope of employment, and while asserting that its controversions were lawfully based on Dr. Marks’ EME, partially withdrew the controversion “only as follows: the State admits the Employee is entitled to TTD benefits commencing April 9, 2008 through June 10, 2008.”  The employer also admitted entitlement for the medical costs “for low back including surgery dated April 18, 2008,” noted that the WCC did not specify the amount of unpaid medical costs claimed, and “reserve[d] the right to amend its answer once this additional documentation is received from the Employee.”  The employer denied that any penalty is due, and denied that its controversions were unfair or frivolous, based on a good-faith reliance on Dr. Marks’ opinions.  The employer also admitted statutory attorneys fees and costs, based on the unpaid medical benefits “when billings are received.”

On June 11, 2008, the employer’s adjuster filed a compensation report reciting resumption of TTD effective April 9, 2008, without recitation of the total amount paid, or whether interest or late payment penalty was paid, reciting a “knowledge date” that the employer became aware of the employee’s resumed disability of June 10, 2008.

The employee filed his Affidavit of Readiness for Hearing (“ARH”) on his WCC and the pending petition for a protective order on June 12, 2008.
  The employer opposed, affying that discovery was not complete and the case was not ready for hearing.
  On June 13, 2008, the employer through counsel replied to the employee’s discovery requests, stating with regard to the request for the employee’s personnel records, that “[t]he employee has not completed the releases required for obtaining the employee’s personnel records.  Once the employee executes and returns the required employment and medical records releases, we will promptly request and produce them.”
  The employer’s counsel stated that it would provide the documents responsive to the employee’s request upon receipt of payment in advance of $98.80, reflecting a cost of $.10 per page for 988 pages of its “adjuster’s file.”  On June 17, 2008, the employee filed a petition to compel the State to respond to the employee’s discovery requests at no charge to the employee.

After a pre-hearing conference (“PHC”) held on July 17, 2008, the board’s designee 
WCO Joireen Cohen set the matter for hearing on September 9, 2008 on the late payment penalty and attorneys fees/cost issues only.  The pre-hearing conference summary also contained orders (1) granting the employee’s petition for a protective order from signing medical releases relating to any condition other than the low back or left lower extremity; (2) granting the employee’s petition for a protective order from signing vocational releases for the 10-year period prior to the date of injury; and (3) granting the employee’s petition ordering the employer to produce certain records without charge.  The board’s designee, relying on the May 16, 2008 letter by Dr. Smythies, found that the medical records sought by the employer were not needed to evaluate the work-related condition, which related to a different area of the spine.  The board’s designee found that the vocational records sought were not relevant as the employee has not made a request for re-employment benefits.  The board’s designee found that the employer’s charging for copying costs of discovery was not authorized under Civil Rule 79(f) and 8 AAC 45.180.  Service of the WCO’s prehearing summary (containing both the definition of the issues for hearing, and the decision on discovery matters), was delayed until September 3, 2008.

On July 31, 2008, the employer’s counsel filed a Notice of Withdrawal of Controversions, clarifying the employer’s intention that TTD benefits are admitted through the date of the employer’s answer of June 10, 2008, while maintaining that the controversions were properly made in reliance on Dr. Marks’ reports, reserving the right to contest future benefits as circumstances warrant.

On August 18, 2008, the employer filed its Employer’s Documentary Evidence, which provided a summary of payments alleged to have been made to the employee in TTD and interest,
 $908 in payments to the employee’s attorney, and $13,178 in payments for medical expenses.  Although there are some copies of medical records attached bearing the adjusting service’s date of receipt stamps within the Employer’s Documentary Evidence filing, as well as in the medical summaries on file, there is not a single, comprehensive filing that shows: (1) date of receipt of billings for medical services; (2) date of receipt of medical records to support the billing; and (3) date of payment of the medical billing by the employer.  

The employer’s pre-hearing brief addressed PPI, TTD, TPD, medical costs, transportation costs, and interest.
  The employee’s briefing addressed only the late payment penalty and attorneys fees issues.
  Without objection from either party, we recited at the beginning of the September 9, 2008 hearing that the issues were limited to the late payment penalty and attorney’s fees.
     

At hearing, the employee testified that he feared dismissal after receiving the controversions, and returned to work on his knees at a computer, because he was unable to sit.  The employee described fiscal confusion with his health insurance carrier because of the controversions.  The employee offered an exhibit consisting of a series of e-mail communications between the employee and one of the employer’s adjusters, which we marked for identification as Employee’s Exhibit A.  This exhibit had not been filed and served prior to the hearing.  The employer objected to admission of this exhibit, arguing that it was untimely and contained inadmissible hearsay.

The portions of Employee’s Exhibit A alleged to be hearsay may be categorized as follows:

· declarations of the employee

· statements attributed within the document to adjuster Murlene Wilkes, replying to the employee’s e-mail communications

· a statement attributed by the employee to another adjuster Elizabeth Horton

· a statement attributed to a WCO

· the employee’s statements of medical condition, diagnosis or condition

We admitted the exhibit over the employer’s objection.

The employee testified that he was uncertain how to proceed until he was able to retain
Mr. Hoffman, and that thereafter the service of Mr. Hoffman’s firm has been excellent.
  The employer offered copies of court records from 1997 to refute the employee’s credibility,
 which the employee objected to as untimely and improper impeachment.

On October 3, 2008, the employee submitted an itemized statement of out-of-pocket expenses incurred.
  After correspondence from the board regarding this document, the employee submitted backup documents and receipts regarding these claimed out-of-pocket expenses.

C.  Summary of attorney fee and expense claim: 

The employee’s counsel submitted an affidavit of unpaid attorney fees and costs
 totaling $23,476.05, and acknowledging receipt of $1,485.74 in attorney fees under AS 23.30.145(a).  The affidavit included the curriculum vitae of Ms. O’Leary, paralegal of Mr. Hoffman’s firm, showing that Ms. O’Leary has over 22 years of paralegal experience.  Mr. Hoffman testified that his law practice has focused on workers’ compensation since 1976.

D. Summary of argument:

The parties’ numerous arguments are summarized as follows:


1.
On claim for late payment penalties

The employee argued that the employer’s controversion was unfair and frivolous, under a combined reading of the the Harp
 and Hibdon
 cases.  Here, the employee argued, the employer had failed to demonstrate that Dr. Marks had expressed the opinion that surgical treatment was medically unreasonable and unnecessary, or outside the realm of acceptable medical options. The employee argued that because TTD was delayed due to the employer’s controversions, that late payment penalties are due under AS 23.30.155(f).
  

The employer argued, to the contrary, that Dr. Marks’ EME constituted sufficient evidence to support its good faith controversions.  Therefore, the employer argued, no late payment penalty was due, citing the standard analysis under Harp.

The employee in rebuttal argued that many of the board decisions cited by the employer do not mesh the analysis of Harp and Hibdon, most of the decisions cited by the employer not even discussing Hibdon.  The employee argued that the Giannopoulos decision has the right standard, but distinguished that decision on its facts.


2.
On claim for attorneys fees and costs

The employee argued that through the effort of the employee’s attorney, substantial benefit had been gained for the employee, including withdrawal of the controversions, resumption of TTD and agreement to pay for medical benefits (including for the neurosurgeries).  The employer argued that, given the contingent nature of representation of employees in the Alaska workers’ compensation system, fee awards higher than what an attorney would receive for an hourly rate are necessary to provide an overall adequate rate of compensation, considering time spent by the attorney on claims not accepted or unsuccessful.  The employee argued that fees should be sufficient to ensure that competent counsel is available for injured workers.  The employee cited the Alaska Supreme Court and board cases for the proposition that higher-than-average fee awards have been approved by the Alaska Supreme Court in granting “full reasonable attorney’s fees for services performed with respect to issues on which the worker prevails.”

The employer argued that an actual fee award was not reasonable in a case where the employer, in its answer to a claim, admitted TTD and medical benefits, and withdrew its controversions.  The employer argued that it has already paid a statutory fee under AS 23.30.145(a), and this was reasonable in this case, analogizing this case to a previous board decision, Westdahl v. CE2 Engineers,
 noting the 50% reduction in fees in the Abood decision, and the less-than-full-fee awards in several board decisions in which employees prevailed on some but not all issues.

The employee argued in reply that the board should not penalize the employee’s attorney for the success in inducing the employer to change its position before a hearing, arguing that in representation of a claimant time is required to address many issues and concerns in order to avoid potential malpractice claims.  The employee argued that the Westdahl decision actually supports its case for an award of fees.  The Southern Panel’s decision in the Seley
 case was cited in support of the employee’s attorney’s fee claim here, including the billing rate of $300 per hour.  Two other board decisions were argued to support the employee’s attorney fee claim, where the employer “gave up just before the hearing.”


3.
On appeal of WCO discovery orders

The employee’s petition for protective orders argued that the employer’s releases sought “records outside of a reasonable timeframe and records not related to this matter;” and that the releases were overbroad and should be limited in scope.
  In reply before the board designee, the employee argued that there was no previous low back injury or condition requiring surgery,
 that the employee’s work-related back injury was clear and unequivocal, the dispute regarding the back condition resolved by the employer’s answer and withdrawal of its controversions, and that it was unnecessary to delve into the employee’s other, pre-existing neurological condition to resolve any remaining disputes regarding the low back condition, citing to Dr. Smythies’ May 16, 2008 letter.  The employee argued that reemployment benefits had not been claimed, the employee was not at that time permanently impaired, and therefore there was no need for a general release in order to obtain vocational information or other information regarding other conditions.  The employee asserted that he signed medical releases for two years prior to the date of injury regarding the low back and left lower extremity, and those releases should have been sufficient for the employer’s investigation of the claim, and in any event the employer had obtained substantial medical records beyond the scope voluntarily released by the employee.  The employee argued “[t]here is no need for further fishing expeditions. . . .”
  There was no written argument from the employee, other than the petition itself, on the employee’s petition for an order compelling the employer to produce discovery without charge to the employee.
  In opposition to the employer’s appeal of the board designee’s discovery orders to the board, the employee argued that the board designee’s decisions were not an abuse of discretion, and “appropriately founded in the law and facts.”

The employer argued that it should be entitled to a medical release for medical records relating to the low back, spine, left lower extremity and central pain/thalamic syndrome from 1989 to present, arguing these medical records are relevant to the case, and entitlement to a release two years prior to the first known condition or injury to one of these body parts (which was argued to be 1989).  The employer argued that Dr. Marks noted it would be beneficial to review the records relating to the central pain syndrome.
  The employer submitted a copy of a 2006 chiropractic chart note that recited a medical history of  the employee falling off a three-wheeler at age 17 or 18, with hyperextension of the spine, as well as an auto accident in 1994-95 in which a steering wheel was bent.
  In its hearing brief before the board, the employer argued that it has been unable to “pursue needed discovery,” and on that basis the employee’s claim for benefits should be denied.
 The employer argued that “[b]y 2008, Mr. Ford’s physicians, symptoms and treatment for all his conditions overlap,” citing to chart notes by Dr. Bozarth and Dr. Haight alluding to evaluation and treatment of both the condition ultimately diagnosed as syringohydromyelia, migraine headaches, and the ruptured disc, and that the board designee’s reliance on Dr. Smythies’ letter of the unrelatedness of the conditions, to the exclusion of Dr. Marks’ letter that it “would be beneficial” for the experts to have access to more medical records, was an abuse of discretion.  On the vocational records release, the employer argued that the employee’s position has been inconsistent because the employer has requested award of “attorneys fees corresponding to future reemployment benefits,” while also representing that “reemployment benefits are not an issue . . . [because] the employee has not made a request” for them.   The employer argued that copying charges for 988 pages copied in response to the employee’s discovery requests at the rate of $.10 per page was authorized under A.R.Civ.Proc. 79(f)(12) and 8 AAC 45.180(f)(15).
 

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. 
ADMISSION OF LATE-FILED EXHIBITS

8 AAC 45.120, provides, in part:

(f) Any document, including a compensation report, controversion notice, claim, application for adjustment of claim, request for a conference, affidavit of readiness for hearing, petition, answer, or a prehearing summary, that is served upon the parties, accompanied by proof of service, and that is in the board's possession 20 or more days before hearing, will, in the board's discretion, be relied upon by the board in reaching a decision unless a written request for an opportunity to cross-examine the document's author is filed with the board and served upon all parties at least 10 days before the hearing. . . .

* * *

(i) . . . if a document is received by the board less than 20 days before hearing, the board will rely upon that document only if the parties expressly waive the right to cross-examination or if the board determines the document is admissible under a hearsay exception of the Alaska Rules of Evidence. 

(j) Subsections (f) - (i) apply only to objections based on hearsay, and do not limit the parties' right to object to the introduction of documents on other grounds. 

A.  Admission of Employee’s Exhibit A:

Employee’s Exhibit A, offered for the first time at the September 9, 2009 hearing, was objected to on timeliness and hearsay grounds.  Our regulation directs us to admit the document if cross-examination has been waived, or the document is otherwise admissible under a hearsay exception of the Alaska Rules of Evidence.  We find the employer, by failing to question the employee on the exhibit after our ruling admitting it, effectively waived cross-examination.  

Recognizing the potential prejudice to the employer of a late-filed exhibit without opportunity to verify its authenticity, we told the employer’s counsel at hearing that we would hold the record open for evidence showing the inauthenticity of the document.  We held the record open until October 14, 2008, giving the employer more than 20 days to adduce evidence to refute Employee’s Exhibit A.  In post-hearing briefing, the employer has not raised any question as to the authenticity of the document, nor adduced any evidence to refute it, relying solely on hearsay as a basis for exclusion from the record.

We find and conclude that, as to statements in the e-mail train that are original declarations by the claimant, they are not hearsay to the extent offered to prove the insurer’s knowledge of the employee’s condition, and receipt of the employee’s communication of a request for payment of medical transportation expenses.
  Besides, the employee was available for cross-examination on the document at the hearing.

Second, we find that the employer has not refuted the authenticity of those portions of the e-mail train attributed to the insurance adjuster Murlene Wilkes.  We conclude that these statements attributed to Ms. Wilkes are admissible non-hearsay that acknowledges receipt of the claimant’s communications.  We conclude that the paraphrased statement attributed to Elizabeth Horton (“You (Elizabeth) must have made a mistake when telling me that I have to pay for travel and expenses”) is admissible non-hearsay as an admission of a party opponent and as statements by a party’s agent.
  

Third, we find and conclude that the claimant’s attribution of statements of medical condition, diagnosis or recommended care (“I have been . . . in . . . excruciating pain”; “the two doctors . . . who already stated that my other issues had nothing to do with this one”; “When I asked my physician if there was any way the disk rupture could heal on it’s own, I was told ‘No’ ”; “two doctors have already determined that there really is no other option than surgery, and that the disk issue is not related to my other syndromes”; “micro and minimally-invasive diskectomy (a technique that Dr. Bozarth stated he does not perform)”), are admissible under exceptions to the hearsay exclusionary rule.  Contrary to the employer’s unsupported argument in its post-hearing brief, these statements are admissible under Rules 803(3) and (4) of Alaska Rules of Evidence, and therefore under 8 AAC 45.120(i).  

Finally, we find and conclude that the statement attributed to a Workers’ Compensation Officer (“the Work Comp officer I spoke to informed me that you are required to pay for my expenses . . .[etc.]”), is also not hearsay because it too is not offered to prove the matters asserted (i.e., the employee’s rights and remedies under the Act, as represented by the WCO).  Moreover, these attributions to a WCO are independently confirmed by the written communication via e-mail between WCO Betty Johnson and the employee, documented in our file.
  We find that WCO Johnson’s recorded communication with the employee is admissible under Rule 803(6) & (8)(a).


B.  Exclusion of Employer’s “Attachment 1”:

On the employer’s late-filed “Attachment 1,” offered in post-hearing briefing after close of the live testimony, we exclude this evidence because it is irrelevant on the pending question of the validity of the employer’s controversions, and because we conclude that its prejudicial effect outweighs any probative value it may have.  We find this evidence, consisting of court judgments and court filings from 1997, are too remote in time to have probative value in this proceeding, and is not necessary for a fair determination in this case.

Attachment 1 was first submitted attached to a filing by the employer dated October 10, 2008, and was offered to attack the credibility of a witness.  We believe due process and fundamental fairness requires such evidence to have been offered during the witness’ testimony, so that the witness would have an opportunity to explain the circumstances under oath, rather than requiring a reconvening of the hearing to provide that opportunity to the witness.
  

Court records are also hearsay, and the Alaska Supreme Court has ruled that prior civil judgments containing factual findings from a prior, unrelated case are inadmissible under the public records exception to the hearsay exclusion rule.
  We believe this rule should apply with equal force regarding a prior criminal judgment, such as the court records of Attachment 1.  

The employee, in his Reply brief, argued for the board to sua sponte strike Attachment 1, or order the sealing of it.  Instead, we shall order the parties to show cause why the documents should not be stricken and removed from our file, so that each may be heard on the question of removal of the documents from the board’s file.  However, in making the decision on the pending issues, we have not admitted nor considered Employer’s Attachment 1.

II.
LATE PAYMENT PENALTIES UNDER AS 23.30.155:

AS 23.30.095(a) provides in part:

The employer shall furnish medical, surgical, and other attendance or treatment,
. . . which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . .

AS 23.30.155 provides in part:

(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death.  On this date all compensation then due shall be paid.  Subsequent compensation shall be paid in installments, every 14 days . . . .

(d) If the employer controverts the right to compensation the employer shall file with the board and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death.

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section . . . .

8 AAC 45.082(d) provides:

Medical bills for an employee's treatment are due and payable within 30 days after the date the employer received the medical provider's bill and a completed report on form 07-6102. Unless the employer controverts the prescription charges or transportation expenses, an employer shall reimburse an employee's prescription charges or transportation expenses for medical treatment within 30 days after the employer received the medical provider's completed report on form 07-6102 and an itemization of the prescription numbers or an itemization of the dates of travel, destination, and transportation expenses for each date of travel. If the employer controverts 

(1) a medical bill or if the medical bill is not paid in full as billed, the employer shall notify the employee and medical provider in writing the reasons for not paying all or a part of the bill or the reason for delay in payment within 30 days after receipt of the bill and completed report on form 07-6102; 

(2) a prescription or transportation expense reimbursement request in full, the employer shall notify the employee in writing the reason for not paying all or a part of the request or the reason for delay within the time allowed in this section in which to make payment; if the employer makes a partial payment, the employer shall also itemize in writing the prescription or transportation expense requests not paid. 

The employee here claims penalties for the medical benefits, medically-related transportation benefits, and TTD under AS 23.30.155.  The record reflects that the employer filed on
April 2, 2008, and again on April 9, 2008, Notice of Controversions, under AS 23.30.155(d), denying benefits.
  The Alaska Supreme Court held in Harp v. Arco Alaska, Inc.
 that an employer or insurer must have specific evidence for a good faith controversion:  

A controversion notice must be filed in good faith to protect an employer from imposition of a penalty.... For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.

In Harp, the employer controverted benefits without having obtained a medical opinion on the medical questions posed there.  Because the employer in Harp did not have substantial evidence to support its controversion, the Court found the controversion was not in good faith, and that a penalty was due under AS 23.30.155(e).

We find that this case is analogous to the facts of Harp.  Here, although unlike in Harp the employer obtained a EME opinion (which could have provided substantial evidence to support a controversion), we conclude that Dr. Marks’ EME report is not substantial evidence to support the controversion of back surgery, under controlling precedent including Hibdon.  We agree with the employee’s argument here, as have previous panels of the board,
 that a combined reading of Harp and Hibdon is that, to controvert in good faith a medical service or treatment that has been specifically prescribed by a treating physician within two years of injury, where work-relatedness is not questioned, the employer must adduce substantial evidence (as termed in Hibdon, a “heavy burden”)
 that the prescribed service or treatment is “neither reasonable and necessary, nor within the realm of acceptable medical options under the particular facts.”

The essence of Dr. Marks’ conclusion on prospective back surgery was contained in two sentences in his report:  “The various treatment modalities offered are reviewed.  * * *  I cannot recommend the other modalities at this time.”  Dr. Marks instead recommended physical therapy supervised by a physiatrist, tapering off narcotic medication, and ultimately an independent exercise program.
    We find that Dr. Marks’ EME report does not contain an opinion that the back surgery recommended was not reasonable and necessary, nor beyond acceptable medical practice, considering his recitation of the evidence of two MRI reports showing a ruptured disc, including the second MRI showing a worsening of the rupture.  Even accounting for professional understatement, we find that Dr. Marks merely expressed the opinion for a different therapeutic plan.  We believe the Hibdon and Harp cases require a much more affirmative statement from an examining physician to support controversion of treatment or services prescribed by a treating provider within the first two years after injury.  We find that Dr. Marks did not answer the precise questions asked by the adjuster, as quoted in his report.  We find that the paraphrase in the controversion form of the questions posed to Dr. Marks, rather than noting and quoting Dr. Marks’ direct answers, was in bad faith, and improperly attributed to Dr. Marks opinions he did not express, and therefore the controversions were in bad faith.

We make these findings without consideration of Employee’s Exhibit A, which in any event merely shows what Dr. Marks’ report and the controversions themselves also show: that the employer (through its agent the adjusting company) was aware that back surgery was recommended by the employee’s doctors, and that approval of surgery was resisted.  We therefore find the employer’s resistance was in bad faith.  We find no evidence by Dr. Marks, or elsewhere in the medical record, that constitutes substantial evidence sufficient to support the employer’s “heavy burden” under Hibdon to controvert the recommended surgery because it was not medically reasonable and necessary, or beyond the realm of medically-accepted practice.  We find that Dr. Marks merely expressed an opinion for a different therapeutic plan.  Accordingly, we find that a penalty is due under AS 23.30.155(e) for any delays in the employer’s payment of medical expenses and medically-related transportation expenses.  

On the question of the controversion of TTD, on the contrary, we find that the employer’s controversion of further TTD was not made in bad faith, nor was it frivolous.  Treating physician Dr. Haight released the employee to work, albeit with restrictions, on February 5, 2008.
Dr. Marks, after physical exam in which he found evidence of symptom magnification despite the strong medical evidence of a ruptured disk, direct pressure on the S1 nerve root, and reports of worsening neurologic function, specifically opined that the employee was capable of light duty work, with workplace accommodations, including return to his position as an Administrative Clerk II.
  We find that this evidence, viewed in isolation without weighing credibility of any other evidence (including the credibility of the employee’s reports of pain and limitation) was sufficient that “ ‘a reasonable mind’ [could] accept the opinion ‘as adequate to support the Board’s denial of compensation,’ ”
 and therefore we find this was substantial evidence supporting the employer’s controversion of TTD benefits from April 9, 2008, until the controversion was withdrawn.
  Accordingly, we conclude no penalties are due under
AS 23.30.155(e) for any delay in payment of TTD after the April 9, 2008 controversion of TTD.

So, we find that late payment penalties are due only on controverted medical benefits or medically-related transportation expenses.  We find, however, that the record does not permit us to calculate the penalties due for the employer’s bad faith controversion and any delay in payment of medical expenses.  There is no evidence in the record of the dates the employer or its agents possessed both a bill for services rendered, plus a medical report or statement of the medical service delivered, 30 days from which gives rise to a late payment penalty and supports a calculation of the 25% late payment figure.
  There is a similar lack of proof as to medically-related transportation expenses.  While ordinarily we might reject the claim for late payment penalty for lack of proof, we note the on-going discovery disputes that include the employer’s refusal to release records (including, perhaps, medical and billing records) to the employee on discovery request without advance payment.  As discussed below, we believe that the conditioning of release of medical records obtained by the employer or its agent on advance payment for photocopy charges was entirely improper, and likely impeded the employee’s preparation of evidence to support the late payment penalty claim.  We remand this matter to the board’s designee for the parties to adduce evidence of any late payment penalty due, with instructions to set this matter on for an additional hearing to resolve any dispute over the amount of any late payment penalty.  We note that a late payment penalty for delay in paying a medical bill is due to the provider of services or, if paid by the employee’s private health care insurance carrier, to that carrier. 
  We shall direct the employee to provide a copy of this decision to his private health carrier as well as the other providers involved, with written notification of that distribution to the board so that we may prepare a notice of joinder, as they may have an interest in the outcome on the merits of at least the late payment penalty claim (if not also on other issues).
  We shall maintain jurisdiction over these issues.

We also believe this is an appropriate matter for referral to the Alaska Division of Insurance on the controversion of back surgery, and provide a copy of this order, Dr. Marks’ report, and the controversions to the Director of the Division of Workers’ Compensation for evaluation of whether to refer to the Division of Insurance under AS 23.30.155(o).

III.
ATTORNEY FEES AND LEGAL COSTS 

AS 23.30.145 provides, in part:

(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation. . . .

(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with our approval.  In Childs v. Copper Valley Elec. Association, the Alaska Supreme Court ruled that the board should award attorney fees under AS 23.30.145(a) if the efforts of employee’s counsel were instrumental in inducing voluntary payment of benefits after the filing of a claim, reasoning that the employer’s voluntary payment “is the equivalent of a board award.”
  In this case, we find the employee’s counsel’s efforts have been instrumental to the reversal of the employer’s position and payment of benefits, and under Childs we will award fees under AS 23.30.145(a).

 The employee seeks an award of attorney fees and legal costs under subsection AS 23.30.145(b) as well.  We may award attorney fees and costs under AS 23.30.145(b) when the payment of benefits claimed by an employee are resisted by the action of the employer.
  We find that an award of attorney fees beyond the statutory fees under AS 23.30.145(a) presumes future resistance of payment by the employer, and would be premature.  We find that some cooperative discovery in this matter has occurred, while some has been obstructed by each party.  We find that the employer’s withdrawal of the controversions and its answer place the parties in the position of status quo ante the filing of the employee’s claim, as if no claim had been filed or controverted.  Of the nine benefits claimed, the employer has admitted entitlement to TTD, medical costs, and medically-related transportation costs, reserving its right after unfettered investigation to amend its pleadings (and, conceivably, to seek recovery of any alleged overpayment).  The only matter that we find has been litigated – and that on an incomplete record hampered by the parties’ discovery disputes – has been late payment penalty, unfair / frivolous controversion, and the pending claim for attorney fees and costs.   As explained below, we conclude that the employer is still entitled on the current procedural posture to obtain medical information “relative to the employee’s injury” under AS 23.30.107, and if based on the information obtained under properly issued medical releases, to file a subsequent controversion and otherwise dispute the entitlement to medical or other future benefits, or even make a claim for retroactive offset for overpayments.  In that eventuality, we will reach the issue of award of fees under AS 23.30.145(b).

We find the employer has paid some attorneys fees, which it characterizes as sufficient to constitute the minimum fees under AS 23.30.145(a).
  However, our record does not contain any straight-forward calculation by either party of statutory fees.  Thus we make no finding that the statutory minimum fees due under AS 23.30.145(a), have been fully paid.  We shall award fees under
 AS 23.30.145(a), reserving jurisdiction to resolve any remaining dispute between the parties on the amount of those statutory minimum fees.  We approve the amounts paid thus far by the employer toward the employer’s obligation to pay statutory fees under AS 23.30.145(a), and we decline to award attorneys fees under AS 23.30.145(b) at this time.  

IV.
REVIEW OF DISCOVERY RULINGS


A.  Standard of review of Designee’s discovery orders:
AS 23.30.108(c) provides:

At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense.  If a discovery dispute comes before the board for review of a determination by the board’s designee, the board may not consider any evidence or argument that was not presented to the board’s designee, but shall determine the issue solely on the basis of the written record.  The decision by the board on a discovery dispute shall be made within 30 days.  The board shall uphold the designee’s decision except when the board’s designee’s determination is an abuse of discretion.

Further, under AS 23.30.107(a), the employee must release all evidence “relative” to the injury.  Regarding medical evaluation and discovery process generally, we have long recognized that the Alaska Supreme Court encourages "liberal and wide-ranging discovery under the Rules of Civil Procedure," and have applied this principle to our proceedings as well.

Under AS 23.30.108(c), we must uphold release and discovery decisions of the board designee absent "an abuse of discretion."  The Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."
  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.
  In the Administrative Procedure Act the legislature has provided a definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those noted above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.

On appeal to the Alaska Workers’ Compensation Appeals Commission, AS 23.30.128(b) provides that our decision reviewing a board designee determination is subject to reversal under the abuse of discretion standard, and appeals of Commission decisions to the Alaska Supreme Court are reviewed under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test, as cited above.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of a board designee’s order.  Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."
 

In the instant matter, the employer has appealed the board designee’s orders, asserting that she abused her discretion.  We apply these standards of review in assessing the appeals. 


B.  Reversal and remand of discovery order on medical releasesl
The board designee’s decision limited medical releases to two years prior to the date of injury, and to the low back and lower left extremity, despite evidence of prior treatment for a neurologic condition, and a reported medical history involving the spinal column (a three-wheeler accident with report of stretched spinal column).  Where a claimant complains of a disc-generated condition with neurologic sequella, including inconsistent medical evidence of neurologic function,
 we conclude that it would be a violation of due process to decline the employer access to medical records which might establish the origin of the neurologic deficits as something other than the workplace events.  We find that such medical records sought by the employer are calculated to lead to admissible evidence.  We therefore conclude that the board designee’s limitation of the medical releases was contrary to “liberal and wide-ranging discovery.”  We find the board designee abused her discretion in granting the protective order.  We reverse and remand with instructions to order the employee to provide medical releases for two years prior to the diagnosis of any neurologic condition, or any condition relating to injury of the spinal cord or column, including but not limited to the three-wheeler accident that was reported to have resulted in stretching the employee’s spine when he was 17 or 18 years of age.  We also conclude the employer should be permitted access to medical records relating to an auto accident, reported to have taken place in 1994 or 1995, during which the employee’s body bent the steering wheel.

C.  Affirmance of discovery order on vocational rehabilitation releases:
We find that there is no evidence the employee has reached medical stability, nor that the employee has been rated as permanently impaired.  We find the employee has not applied for re-employment benefits.  We affirm the board designee’s protective order denying vocational releases because we conclude it is supported by substantial evidence and is not otherwise an abuse of discretion.


D.  Affirmance of order for release of discovery without cost to employee:

The employer’s counsel declined to provide copies of documents responsive to the employee’s discovery requests unless the employee paid in advance for the copies.  AS 23.30.095(h) and our regulations impose a duty to serve on the opposing party, any physician reports in a party's possession, a medical summary listing medical records then in the possession of the party, along with a copy of the listed medical records.
  Nothing in 8 AAC 45.052 permits a party to condition service of the medical records on advance payment by the opponent for the cost of duplicating the medical records,
 although as the employer noted, the expenses of obtaining and duplicating medical records are recoverable by a successful employee as a cost of the litigation.
  We note that evidence contained in an insurance adjuster’s file would be produced as a matter of course in initial disclosures under Civil Rule 26 to the extent the information supports the insurance company’s position in the case, without advance charge to the opposing litigant.
  On this modern version of Rule 26, which favors advance disclosures that minimize the expense and time consumed in litigation, we distinguish as outdated the analysis in older board decisions that concluded that in certain circumstances a party could condition its cooperative production of requested documents in discovery on advance payment.
  Our regulation and modern Civil Rule 26 are designed to promote speedy resolution and reduce the cost of litigation, although initially imposing the reproduction cost on the producing party.  The employer’s position here is diametrically opposed to this spirit and intent.  To the extent the employer’s responses to discovery contain medical records, we affirm the order on the basis that the employer was legally obligated to provide a copy of those medical records to the employee, at no cost, under AS 23.30.095(h) and our regulations.  

We find the board designee’s order will cause the employer to spend less than $100; exactly how much less depends on how much of the 988-page adjuster’s file consists of documents other than medical records.  We conclude that it is within the sound discretion of the board’s designee to allocate the reproduction costs of discovery.  Where the employee’s counsel has already reported $261 in other out-of-pocket expenses, we cannot find or conclude the board designee abused her discretion.  We affirm the order compelling production of the requested documents at no cost to the employee.

ORDER


1.     We find that the employer’s controversions issued in this matter were issued in bad faith as to the controversion of back surgery, and we refer the matter to the Director under
AS 23.30.155(o);


2.    We reserve jurisdiction to award late payment penalties for the employer’s bad faith controversion after joinder issues have been resolved and discovery has been completed, upon a renewed petition for late payment penalty by an interested party, supported by evidence and argument as to the specific amount of penalty to be assessed;


3.   We reverse the board designee’s protective order on medical releases, and remand with instructions to order the employee to provide medical releases consistent with this decision;


4.    We affirm the board designee’s protective order on vocational records releases;


5.  We affirm the board designee’s order compelling release of documents by the employer to the employee at no cost to the employee;


6.  We remand to the board designee for:



(a) pre-hearing conference within thirty days of the date of this decision on joinder of employee’s private health care insurer and medical providers, with instruction to set the issue of joinder on for hearing before the panel to the extent any of the joined or un-joined


parties fail to reach agreement on joinder within thirty days from the date of this decision.  For this purpose, within ten days of the date of this decision the employee through counsel shall serve via certified mail, return receipt requested, a copy of this decision on the employee’s private health carrier, and each provider who may have a claim for late payment penalty, and shall file and serve proof of such service within thirty days of the date of this decision;



(b) after joinder issues have been resolved, the setting of an additional pre-hearing conference regarding conduct of discovery relating to the employee’s claim for late payment penalty, any claims brought by a newly-joined party, any other needed discovery, and the setting of a discovery deadline;



(c) for pre-hearing conference for setting on for hearing within 90 days from the date of this decision, on whether the board shall strike and remove from its file Attachment 1 to the October 10, 2008 Post Hearing Brief of the Employer in Response to the Board's Correspondence dated October 7, 2008.


7.  We approve the attorneys fees paid thus far by the employer under AS 23.30.145(a), but we decline to rule on the employee’s claim for attorney fees and legal costs under
AS 23.30.145(a) or (b), pending the further proceedings ordered.  We reserve jurisdiction to award such additional attorneys fees and costs upon renewed petition when this matter is substantially complete, from the petitioning party’s perspective.


8.  We otherwise reserve jurisdiction to resolve any remaining disputes between the parties.  

Dated at Juneau, Alaska on November ___, 2008.
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Michael Notar, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of JASON U. FORD employee / applicant; v. STATE OF ALASKA, ALASKA STATE LIBRARY, employer / defendant, and HARBOR ADJUSTMENT SERVICE, INC., adjuster/defendant; Case No. 200716379; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, on December 2, 2008.
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John Childers, Admin. Clerk III
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� The parties’ briefing reflected a misunderstanding of the issues set for hearing, and we limit our decision to those issues that each party clearly had notice was at issue.  See infra at 13, n. 56 and 14, nn. 59-61 and accompanying text, discussing delay in issuance of pre-hearing conference summary, and summarizing pre-hearing briefs.





� 10/5/07 Report of Occupational Injury or Illness (“ROI”)(filed 10/8/07).





� 10/15/07 Alaska Dept. of Ed. & Early Dev., Attendance and Time Report, Exhibit 3 to 8/29/08 [Employer’s] Hearing Brief (filed 9/2/08).





� A synonym for this condition is syringomyelia, which has been defined as “The presence in the spinal cord of longitudinal cavities lined by dense, gliogenous tissue, which are not caused by vascular insufficiency.  S. is marked clinically by pain and paresthesia, followed by muscular atrophy of the hands and analgesia with thermoanesthesia of the hands and arms, but with the tactile sense preserved; later marked by painless whitlows, spastic paralysis in the lower extremities, and scoliosis of the lumbar spine.  Some cases are associated with low grade astrocytomas or vascular malformations of the spinal cord.”  Another synonym for this condition given is Morvan disease or syringomyelus.  Stedman’s Med. Dict. (27th Ed. 2000), at page 1775.





� 12/19/07 R. Haight, MD, History, Physical etc., filed in id.


.


� 1/7/08 R. Haight, MD, Chart note, filed in id.





� 1/16/08 W.A. Richey, MD, Report of MRI Lumbar Spine, filed in 5/5/08 Medical Summary (filed 5/6/08).





� 1/29/08 R. Haight, MD, Physician’s Report, filed in id.  Dr. Haight repeated these opinions in a 2/5/08 letter and a 2/20/08 Physician’s Report, informed by an additional MRI imaging study of that date.  2/5/08 R. Haight, MD, Letter “to whom it may concern,” filed in id.; 2/20/08 R. Haight, MD, Physician’s Report; and in a letter sent by the adjuster, 3/6/08 R. Haight, MD, Reply to 3/6/08 E. Horton, Adjuster, Harbor Adjustment Service, each filed in id.





� 1/25/08 R. Haight, MD, Report of Employer, Medical Treatment of Employee, filed in 6/6/08 Medical Summary (filed 6/9/08).  This release was retroactive to 1/21/08, and was renewed on 2/13/08, until 2/20/08.  2/13/08 R. Haight, MD, Report of Employer, Medical Treatment of Employee, filed in id.   On 2/20/08, Dr. Haight noted the plan for surgery, and released the employee from working until surgery was completed.  2/20/08 R. Haight, MD, Report of Employer, Medical Treatment of Employee, filed in id.





� 1/21/08 R. Haight, MD, Chart note, filed in 6/6/08 Medical Summary (filed 6/9/08);  see also 1/21/08 R. Haight, MD, Consultation Request to Gordon Bozarth, MD, filed in 5/5/08 Medical Summary (filed 5/6/08).





� 1/23/08, 2/6/08, 2/20/08, 2/22/08 and 3/3/08 G. Bozarth, MD, Chart notes, each filed in 5/5/08 Medical Summary (filed 5/6/08).


  


� 1/23/08 G. Bozareth, MD, Chart note, filed in id.





� 1/23/08 G. Bozarth, MD, Chart Note filed in id.





� 2/8/08 G. Bozarth, MD, History, Physical, Bartlett Reg. Hospital; 2/8/08 Operative Report of L4-L5 Epidural Steroid Injection, each filed in id. 





� 2/20/08 G. Bozarth, MD, Chart note; 2/20/08 B. Holland, MD, Report of Lumbar MRI, Juneau Bone and Joint Center, each filed in 5/5/08 Medical Summary (filed 5/6/08).





� 2/20/08, 2/22/08 and 3/3/08 G. Bozarth, MD, Chart notes, each filed in id.





� 2/22/08 R. Haight, MD, Report to Employer, Medical Treatment of Employee , filed in id.





� 3/12/08 J. Brewster, ARNP, Consultation request, filed in 6/6/08 Medical Summary (filed 6/9/08).  The employee testified at hearing that he felt much more comfortable having the L5-S1 disc problem addressed by a neurosurgeon rather than an orthopedist, and he chose Dr. Smythies because of his experience with a less-invasive laparoscopic form of back surgery.  9/9/08 Hearing proceedings (testimony of J. Ford).





� The employee testified that he brought the “Juneau x-rays and MRIs” without recitation of date.  9/9/08 Hearing Proceedings (testimony of J. Ford), at 10:29-:30.





� 3/17/08 C. Smythies, MD, Letter to J. Brewster, ARNP, filed in id.





� 3/18/08 R.E. Marks, MD, Letter to Harbor Adjusters, Re: EME of Jason Ford, at pages 7-9.





� Id. at 10.





� Id. at 10-11, response to questions 2.a, 3, 4, and 5.





� Id. at 11, response to question 7.





� Id. at page 12, response to Question 10.a.





� Id. at pages 14-15, responses to Questions 21 and 26.





� Id. at pages 12-13, response to Question 12.





� 3/18/08 M. Forgette, MD, Report of EMG and NCV examination, attached to id. (filed 4/4/08).  Dr. Forgette recites performing bilateral nerve conduction velocities (“NCV”) of tibial H-reflexes and peroneal F-waves, but electromyograms (EMG) only of the left lower extremity and left lower lumbar paraspinals, not on the right.  While noting “mildly abnormal study with 1+ positive waves in left lower lumbar paraspinals,” she concluded “[t]his is an isolated finding and is nondiagnositic.  No EMG evidence of lumbosacral motor radiculopathy affecting muscles tested in left lower extremity (left L3-4 through L5-S1 innervated [sic] muscles were tested).”





� 3/18/08 R.E. Marks, MD, Letter to Harbor Adjusters, Re: EIME of Jason Ford, at pages 1-4 (filed  4/4/08) at page 15, “Addendum March 25, 2006.”  Because the text of the “addendum” title appears in Dr. Marks’ report as white text against a black background, in subsequent generation copies of his report this text may be unreadable, but it is readable in the original photocopy of the report filed with the board on 4/4/08.





� 3/27/08 C.J. Smythies, MD, Letter “to whom it may concern” (filed 4/18/08).





� 4/1/08 R.E. Marks, MD, Letter to Harbor Adjustment Svc., attached to 8/18/08 Employer’s Documentary Evidence (filed 8/19/08)(Item 22).





�6/23/08 C. J. Smythies, MD, Operative Report, filed in 8/29/08 Medical Summary (fiuled 9/2/08);  4/18/08 C.J. Smythies, MD, Operative Report, filed in 5/7/08 Medical Summary (filed 5/12/08).





� 5/16/08 Letter, C. Smythies, MD “To Whom it May Concern,” attached to 5/28/08 [Employee’s] Reply in Support of Petition for Protective Order (filed 5/29/08).





� 5/28/08 K.A. Cambron, MD, MRI Lumbar Spine, Pre- and Post-Contrast, filed in 6/11/08 Medical Summary (filed 6/11/08).





� 6/23/08 C. J. Smythies, MD, Letter “to whom it may concern,” filed in 6/25/08 Medical Summary (filed 6/26/08).





� 2/28/08 L. Johanson, adjuster, Compensation Report (filed 2/29/08).  This first compensation report noted that “[f]irst medical documentation supporting time loss was received on 02/21/08.”  Accompanying the compensation report was a fax copy of Dr. Haight’s January 25, 2008 Report to Employer, Medical Treatment of Employee, bearing a fax transmission date of 2/21/08.





� Employee’s Exhibit A, page 2, 3/11/08 J. Ford, E-mail exchanges with M. Wilkes (filed 10/14/08).


   


� See 3/25/08 J. Ford, E-mail to B. Johnson, WCO and 3/25/08 B. Johnson, WCO, E-mail to J. Ford (conveying her responses in red).





� 4/2/08 E. Horton, adjuster, Controversion, at page 1, Block 15 (filed 4/4/08).  The controversion was copied to Juneau Urgent Care, Dr. Smythies, Dr. Piemann, Dr. Bozarth, and Dr. Haight.





� Id., Block 16 (emphasis added).





� 4/9/08 E. Horton, adjuster, Controversion, at page 1, Block s15 and 16 (filed 4/10/08).





� 4/10/08 E. Horton, adjuster, Compensation Report (filed 4/14/08).





� 9/9/07 Hearing Proceedings (testimony of J. Ford).





� 4/28/08 Petition (filed 4/29/08).





� 5/8/08 Opposition to Petition for Protective Order (filed 5/12/08).





� 5/14/08 WCC, at Blocks 24.a, .b, .d, .e, .f, .i, .j, .k, .l (filed 5/15/08).





� 5/14/08 Letter, P. Hoffman to D. N. Cadra, AAG (filed 5/15/08);  see also Exhibit A to 7/2/08 Employer’s Answer to Petition to Compel Discovery without Payment for Duplication Costs (filed 7/3/08).





� 5/21/08 J. Ford, E-mail to D. Hefflin, attached to 6/13/08 G. Voigtlander, AAG, Letter to WCO J. Cohen, AWCB (filed 6/16/08).





� 5/28/08 Affidavit of Jason Ford , page 2, para. 3 (filed 5/29/08).





� 6/9/08 Answer to Workers’ Compensation Claim, at page 1, para. 2; pages 2-3, paras. 10, 12-15 (filed 6/10/08).





� 6/11/08 R. Highstone, adjuster, Compensation report (filed 6/16/08).





� 6/12/08 ARH (filed 6/13/08).





� 6/19/08 Counsel’s Affidavit in Opposition to Affidavit of Readiness for Hearing (filed 6/20/08).





� 6/13/08 G.T. Voigtlander, AAG, Letter to P. Hoffman (emphasis added), attached as Exhibit B to 7/2/08 Employer’s Answer to Petition to Compel Discovery without Payment for Duplication Costs (filed 7/3/08).





� 6/17/08 Petition (filed 6/18/08).








� 7/17/08 PHC Summary , at pages 7-8 (served  9/3/08).





� 7/31/08 Notice of Withdrawal of Controversions (filed 8/4/08).





� There is no separate statement of interest payments made, although by comparison between Exhibit C, at page 1, and Exhibit D, it is apparent that one payment of $54.62 on 6/11/08 was interest on unpaid TTD.





� 8/29/08 [Employer’s] Hearing Br. (filed 9/2/08).





� 9/2/08 Hearing Br. of Jason U. Ford (filed 9/2/08).





� 9/9/08 Hearing Proceedings (statement of R. Briggs, HO).





� Employee’s Exhibit A, passim.





� Id. at page 1.





� Id. at page 2 (“You (Elizabeth) must have made a mistake when telling me that I have to pay for travel and expenses. . . .”).





� Id.  (“. . . the Work Comp officer I spoke to informed me that you are required to pay for my expenses, including travel, while I am away, and also that I may choose the doctor that I want to see, as long as there is a written referral.”)





� Id. at 1-2 (e.g.,  “I have been . . .in, as I stated before, excruciating pain, for over three weeks now;”  “When I asked my physician if there was any way the disk rupture could heal on it’s own, I was told ‘No.’  The rupture is pressing on the nerve root, and it is excruciatingly painful.” etc.).





� Our explanation of this ruling is set forth at pages 21-22.





� 9/9/08 Hearing proceedings (testimony of J. Ford).





� 10/10/08 Post Hearing Brief of the Employer in Response to the Board’s Correspondence dated October 7, 2008, Attachment 1.  Our ruling on admission and consideration of this evidence is discussed at page 23, notes 98-100 and accompanying text.





� 10/14/08 Reply to State’s Post Hearing Brief in Response to the Board’s Correspondence Dated October 7, 2008, at page 4-8 (filed 10/14/08).





� [Undated, unsigned] J. Ford, Letter to AWCB (filed 10/3/08).





� 10/7/08 R.B. Briggs, HO, et al. to P. Hoffman, et al.; 10/10/08 P. Hoffman, Letter to R.B. Briggs, HO (filed 10/10/08).





� 9/4/08 Affidavit of Attorneys Fees and Costs (filed 9/4/08).





�9/9/08 Hearing Proceedings (testimony of P. Hoffman).





� Harp v. Arco Alaska, Inc., 831 P.2d 352, 258 (Alaska 1992).





� Weidner v. Hibdon, 989 P.2d 727, 732 (Alaska 1999).





� E.g., 9/2/08 Hearing Brief of Jason U. Ford at page 3-4 (filed 9/2/08).





� E.g., 8/29/08 [State’s] Hearing Brief, at pages 12-13, notes 13-15 and accompanying text (filed 9/2/08), citing Harp, 831 P.2d at 358, Municipality of Anchorage v. Monfore, AWCAC Dec. No. 081 (June 18, 2008), at 20, and five board decisions.





� 9/9/08 Hearing Proceedings (argument of Mr. Hoffman).





� 9/2/08 [Employee’s] Hrg. Br. at 5-6, quoting Abood, 53 P.3d at 147.





� AWCB Dec. No. 08-0153 (Aug. 26, 2008).





� 8/29/08 [State’s] Hearing Br. at 13-15.





� Seley v. Pacific Log & Lumber, Ltd., AWCB Dec. No. 07-0110 (May 3, 2007), at 14 (awarding Chancy Croft $300 per hour).





� 9/9/08 Hearing Proceedings (oral arg. of Mr. Hoffman), alluding to Moore v. N.C. Machinery, AWCB Dec. No. 04-0207, at 7 (August 27, 2004); Justice v. Rocky Mountain Helicopters, Inc., AWCB Dec. No. 99-0223 (Nov. 4, 1999), at pages 13-14.





� 4/28/08 Petition (filed 4/29/08).





� 7/17/08 PHC Summary, at 7 (served 9/3/08).





� 5/28/08 [Employee’s] Reply in Support of Petition for Protective Order, pages 1-3 (filed 5/29/08).





� See generally id.





� 9/30/08 [Employee’s] Opposition to State’s Petition Appealing the Prehearing Officer’s Decisions on Discovery Costs and Releases (filed 10/1/08).





� 7/17/08 PHC Summary, at 7.





� 4/26/06 S.D. Messerschmidt, DC, Chart Note, at page 2, attached to 6/13/08 G.T. Voigtlander, AAG, Letter to J. Cohen, WCO (filed 6/16/08).





� 8/29/08 [Employer’s] Hearing Br. at 11-12.





� 7/2/08 Employer’s Answer to Petition to Compel Discovery without Payment for Duplication Costs (filed 7/2/08), at pages 1-3; see also 10/7/08 Hearing Br. in Support of Employer’s Appeal of Pre-Hearing Officer’s Discovery Orders (filed 10/7/08), at page 1-2.





� 10/10/08 [State’s] Hearing Br. of the Employer in Response to the Board’s Correspondence Dated October 7, 2008, at page 1-3.





� A.R.Evid. 801(c); e.g., Fred Meyer of Alaska, Inc. v. Bailey, 100 P.3d 881, 888 (Alaska 2004).


� Rule 801(d)(2)(A) & (D), A.R.Evid.; see, e.g., State, Dept. of Commerce & Econ. Dev. v. Schnell, 8 P.3d 351, 358 (Alaska 2000). 





� See 3/25/08 J. Ford, E-mail to B. Johnson, WCO and 3/25/08 B. Johnson, WCO, E-mail to J. Ford (conveying her responses in red).  With this decision and order, the parties’ counsel are supplied a color photocopy of this e-mail train between the board’s designee WCO Johnson and the claimant (with the employee’s e-mail communications in black ink, and Ms. Johnson’s replies in red ink).    


� Rule 609(b) and (c), Alaska R. Evid.





� See A.R.Evid. 609(c), requiring disclosure of the court judgment before attempting to impeach.





� Snyder v. Foote, 822 P.2d 1353, 1359-60 (Alaska 1991).


� 4/2/08 & 4/9/08 Controversions.  





� 831 P.2d 352 (Alaska 1992).





� 831 P.2d at 358.





� Id.





� Wilson v. Chugach Support Svcs., Inc., AWCB Dec. No. 06-0091 (Apr. 24, 2006), at 4-5 and 12-13 (denying unfair/frivolous controversion claim on SIME physician opinion that further medical treatment not reasonable); Thesing v. Dick Pacific/GHEMM Company JV, AWCB Dec. No. 05-0194 (July 22, 2005), at 13-14 (assessing late payment penalty on failure of employer to satisfy Hibdon test in controverting further medical services); Rise v. Family Centered Services of Alaska, AWCB Dec. No. 05-0099 (April 7, 2005) at 13-16 (same), denying recon., AWCB Dec. No. 05-0121 (May 2, 2005).  We distinguish the holding in Williams v. Abood, 53 P.3d 134, at 146-47, aff’g Williams v. Abood, AWCB Dec. No. 98-0297 (Dec. 1, 1998), at 25-26 (finding controversions not frivolous or unfair), on the basis that the employer controverted causation (as to a disputed hospital charge), and controverted as medically unnecessary a durable medical good (an exercise machine) based on the contradictory prescription by the same doctor for clinically-based physical therapy.  We distinguish the case of Jackson v. State of Alaska, Dep’t of H&SS, AWCB Dec. No. 08-0050, at 3 and 14 (Mar. 21, 2008) as involving the unique situation of the frequency of repetitive treatments under our regulations.  But see Waddell v. Banks, AWCB Dec. No. 98-0206 (Aug. 11, 1998)(pre-Hibdon decision, finding frivolous and unfair controversion).  We distinguish the following decisions where causation or work-relatedness was disputed, not medical treatment:  Jackson v. State of Alaska, Dep’t of H&SS, Tower v. South Coast, Inc., AWCB Dec. No. 04-0231, at 5 (Sept. 27, 2004), denying claim for unfair controversion, AWCB Dec. No. 07-0006 (Jan. 9, 2007) at 6-7; Giannopoulos v. Int’l Seafoods of Alaska, Inc., AWCB Dec. No. 02-0003 (Jan. 10, 2002), at 8. 9, 13.





� Hibdon, 989 P.2d at 732.





� Id.





� Id. at pages 12-13, response to Question 12.





� We distinguish the holding in Sourdough Express, Inc. v. Baron, AWCAC Dec. No. 069 (Feb. 7, 2008), at page 21, nn. 93-94, citing Crawford & Co. v. Vienna, 744 P.2d 1175, 1178 n. 4 (Alaska 1987), Fairbanks Fire Fighters Ass’n, Local 1324, Intern. Ass’n of Fire Fighters v. City of Fairbanks, 934 P.2d 759, 761 (Alaska 1997), and Black’s Law Dictionary 139 (6th Ed. 1990)(definition of “bad faith”), in that here we find that there has been “a design to mislead or deceive another,” and therefore bad faith, in the incorrect paraphrasing of Dr. Marks’ report.





� 3/18/08 R. Marks, MD, Letter to Harbor Adjusters (filed 4/4/08), at page 14, response to Question 20.





� Safeway, Inc. v. Mackey, 965 P.2d 22, 29 (Alaska 1998), explaining Black v. Universal Services, Inc., 627 P.2d 1073, 1076 (Alaska 1998).





� Cf. Bailey v. Texas Instruments Inc., 111 P3.d 321, 325 n. 10 (Alaska 2005).





� AS 23.30.155(b) and (e); 8 AAC 45.082(d).





�AS 23.30.155(e); Fiscus v. Performa, Inc., AWCB Dec. No. 06-0102 (Apr. 28, 2006), p. 3.





� See, e.g., 8 AAC 45.040(f)(2); Barrington v. Alaska Comm. Systems Group, Inc., __ P.3d __ (Alaska Oct. 24, 2008), slip. op. at page 13, n. 21 and accompanying text and at page 21, n. 45; Sherrod v. Municipality of Anchorage, 803 P.2d 874, 875 (Alaska 1990).


 


� 860 P.2d 1184, at 1190-91 (Alaska 1993).





� Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1190 (Alaska 1993); Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979); Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978).





�Minimum fees are based on a percentage of the benefits obtained for the employee, while fees under AS 23.30.145(b) are frequently based on a calculation of a reasonable hourly rate (commensurate with the experience and quality of the representation) multiplied by the reasonable hours expended on issues on which the employee has prevailed.  E.g., Dennis v. Champion Builders, AWCB Dec. No. 08-0223 (Nov. 18, 2008), at 9-10, n. 28 (citing authorities).  Here, although we find  the employee’s attorney and paralegal very experienced, and the rates claimed for both the employee’s attorney and paralegal employed in this case to be reasonable and appropriate, and within the range of appropriate hourly fees for work of commensurate experience and quality, we do not yet reach the question of the reasonableness of the work performed on those issues on which the employee has prevailed.





� Schwab v. Hooper Electric, AWCB Decision No. 87�0322 at 4, n.2 (December  11, 1987); citing United Services Automobile Association v. Werley, 526 P.2d 28, 31 (Alaska 1974); see also, Venables v. Alaska Builders Cache, AWCB Decision No. 94-0115 (May 12, 1994).


  


� Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979) (footnote omitted).





� Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962); Black's Law Dictionary 25 (4th ed. 1968).





� AS 44.62.570.





� Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978) (footnotes omitted).





� Dr. Bozarth diagnosed radiculopathy.   Dr. Smythies reported no left ankle jerk reflex.  The next day, Dr. Marks reported normal bilateral deep tendon reflexes in the lower extremities.


 


� AS 23.30.095(h); 8 AAC 45.052(a); e.g., Nelson v. Klukwan, Inc., AWCB Dec. No. 08-0026, at 23-24, n. 103 and accompanying text, citing and following Muni. of Anchorage v. Syren, AWCAC Dec. No. 007, at 3 n. 6 (Mar. 7, 2006).  Our regulation requires the party to serve the original medical summary form with the board; in practice many parties also file a copy of the medical records listed within the medical summary at the same time.





� See generally 8 AAC 45.052(a).





� 8 AAC 45.180(f)(3) and (15).





� Rule 26(a)(1)(D), Alaska R. Civ. Proc.





� E.g., Knight v. NANA/Dynatec J.V., AWCB Dec. No. 99-0155 (July 23, 1999); Fay v. Point Mackenzie Constr. Mgm’t, AWCB Dec. No. 99-0032 (Feb. 10, 1999).








38

