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  ALASKA WORKERS' COMPENSATION BOARD

          P.O. Box 115512
Juneau, Alaska 99811-5512

	LINDA S. ROCKSTAD, 

                                            Employee, 

                                             Applicant

                                                   v. 

CHUGACH EARECKSON SUPPORT 

SERVICES,

                                           Employer,

                                                   and 

ZURICH AMERICAN INSURANCE CO.,

                                            Insurer,

                                            Defendants.
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	INTERLOCUTORY

DECISION AND ORDER

ON MODIFICATION

AWCB Case No.  200320305
AWCB Decision No.  08-0237
Filed with AWCB Anchorage, Alaska

on December 3, 2008


The Alaska Workers’ Compensation Board (“Board”) issued its Interlocutory Decision and Order in this matter, AWCB Decision No. 08-0208, on November 6, 2008.  The order addressed various discovery issues, in addition to the employee’s request that the Board certify the employer to the Superior Court for a finding of contempt.  The employee is represented by non-attorney representative Mary Thoeni.  Attorney Robert Bredesen represents the employer and insurer (“employer”).  On November 24, 2008, the employee filed her Request for Reconsideration.  The employer filed an opposition to the employee’s petition on November 25, 2008.  We closed the record when we met to consider the petition on December 2, 2008.


ISSUE
Under AS 23.30.540, shall the Board reconsider or, in the alternative, under AS 23.30.130, shall the Board upon its own motion modify its November 6, 2008 interlocutory decision and order, AWCB Decision No. 08-0208? 


SUMMARY OF THE EVIDENCE
The employee requests reconsideration of the Board’s fifth decision in this matter, in which we denied the employee’s petitions to strike EME reports from the record, denied the employee’s petition to certify the employer to the Superior Court for a finding of contempt and ordered removal of an incident report from the SIME binder.
  The Board has ruled on a variety of discovery disputes, in addition to several other issues.  In the Board’s four prior decisions we 
(1) ruled the employer’s medical evaluation or “EME” reports will be admitted at hearing;
 
(2) granted the employee’s request for a Second Independent Medical Examination (“SIME”);
 (3) ordered the employer to produce copies of its surveillance videos for the employee;
 and 
(4) decided that subject to authentication, the surveillance videos will be admissible evidence at hearing.
  This list does not exhaust the issues the Board has been called upon to decide.  The employee’s medical history has been set out in detail in our previous decisions and is incorporated herein by reference.
  The procedural status of the case at the time of each of the prior decisions has also been addressed and is incorporated herein by reference.
  

The employee filed her request for reconsideration on November 24, 2008.  The employee requests reconsideration on the following ten issues:

1. Did the Board violate Rockstad's due process rights required under 
AS 23.30.001(4)?

2. Did the Board violate AS 23.30.108(c)?

3. Does the Board have the statutory authority to censor, redact or otherwise alter a medical provider’s report under 8 AAC 45.092, which has been served in accordance with 8 AAC 45.052?

4. Does the Board have the statutory authority to restrict what a medical provider may, or may not, include in a medical record?

5. Does the Board have the statutory authority to strike medical records containing false statements from the record under AS 23.30.122, 23.20.135(a) and 23.30.155(h)?

6. Does the Board’s Interlocutory Decision and Order format fail to comply with Richard v. Fireman's Fund Ins. Co.,
 and, in regard to its failure to include notice regarding the availability of Commission review of interlocutory decisions and the time limitations for filing a motion for extraordinary review?

7. Did the Board err when finding that the false statements in the 2008 EME reports brought forward by Rockstad were simply allegations rather than fact substantiated by findings in a previous Board Decision and Order?

8. Did the Board err when stating that respondent's privilege log of August 18, 2008, noted the date of the document withheld, a description of the document, and the objection to production for each of the 421 documents on the privilege log?

9. Did the Board err when stating that respondent's privilege log of September 8, 2008, is sequentially numbered, includes the date of origin of the withheld documents, indicates the type of document identified as either an adjuster note, e-mail, attorney letter, and clearly asserts the privilege or other objection relied upon?

10. Did the Board abuse its discretion when it found the employee was determined to have the 2002 incident report included in the SIME binder after the Board Designee refused to include it at the June 18, 2008 prehearing conference?

In support of her assertions of the Board’s error, the employee filed an additional chart note from a November 17, 2008 individual psychotherapy session with ANP Connie Judd, who noted in part, as follows:

Patient brings letter regarding her recent hearing with workers comp and reads aloud the section she describes as “accusing her of manipulating and coercing” the undersigned with regards to the attachment dated 10/12/02 to the June 18, 2008 Psychiatric Update.  We review the June, 2008 Update again including my decision to attach her own typed note describing one of the traumatic events, sentinel events in her life.  Today she is asked to process the impact of this “accusation” on our therapeutic relationship regarding [sic] since it involves being accused by an attorney of manipulating her therapist.  We discuss the resulting lack of privacy involved in workers’ compensation.

. . . .

Today we review the Psychiatric Update 6/18/08 as well as look in appointment system to confirm she did indeed make the 6/18/08 appointment in the prior June 3, 2008 session and that we had probably briefly discussed doing an update if there were time in that following 6/18/08 session since it had been almost 3 years since the Initial Intake.  We discuss the request and decision by the undersigned to include the attachment with that Update is nothing more than adding a document in the patient's own words about a dramatic event as well as that the undersigned clinician thought was already well known to the insurer so that there would be less risk privacy losses.  Also there was a note written by her coworker at the time of that event but it was not included as an attachment because it was not the patient's perception of the events.  Also, she is reassured that the handwriting at the bottom of the Update stating there is an attachment is indeed that of the undersigned clinician, that though the attachment was mentioned on page 1 of the typed dictation as being included the footnote was handwritten.

A.
Petitioner’s Assertions

Requests for Reconsideration 1 and 2

The employee asserts that the Board does not have subject matter jurisdiction over criminal acts and that evidence tampering, evidence falsification and contempt or improper influence of a physician are criminal matters.  The employee argues that because she was not notified of charges or accusations against her under AS 23.30.250 with regard to the June 18, 2008 medical report of ANP Connie Judd, and because the Board’s decision and order infer the employee improperly influenced 
Ms. Judd, the employee should be given an opportunity to prepare a proper defense.  Further, the employee argues the pre-hearing conference summary of September 19, 2008, does not include evidence tampering, evidence falsification, contempt and improper influence of a physician as issues to be heard by the Board at the November 6, 2008 hearing.  The employee contends the Board addressed this issue and she was therefore denied due process.

Requests for Reconsideration 3 and 4

The employee maintains the Board censored a portion of the June 18, 2008 medical report authored by Ms. Judd when we ordered the Board Designee to remove the October 2, 2002 incident report from the June 18, 2008 chart note.  The employee argues the Board abused its discretion in ordering the removal of the incident report from the June 18, 2008 chart note for the purpose of excluding the incident report from the SIME binder.

Request for Reconsideration 5

In her request for reconsideration, the employee seeks an order from the Board striking the 
February 20, 2006 and April 23, 2008 EME reports of Stephen Fuller, M.D., and the 
February 20, 2006 and May 22, 2008 EME reports of S. David Glass, M.D.  The employee argues she is entitled to the same protections provided to a U.S. Senator before a U.S. District Court and maintains these reports contain false evidence and, as such, the Board should take action that will protect the employee.

Request for Reconsideration 6

The Board’s interlocutory decision and order template boilerplate language, which provides parties notice of their right to request reconsideration or modification, does not contain notice to the parties of their right to seek extraordinary review from the Alaska Workers’ Compensation Appeals Commission and the time within which the parties must seek extraordinary review.  The employee argues the Board has failed to comply with Richard v. Fireman’s Fund Insurance Co. based upon the omission of this information.

Request for Reconsideration 7

It is alleged that the Board erred with regard to three issues of fact.  The employee contends the Board found statements in the 2008 EME reports were simply allegations, rather than fact substantiated by findings in previous decisions of the Board, and that Dr. Fuller’s report was based upon incomplete records.  The employee suggests the Board exercise its authority to request an unbiased SIME and protect the employee’s right to a fair hearing by striking the 2006 and 2008 EME reports from the SIME binder.

Requests for Reconsideration 8 and 9

With regard to the employer’s privilege logs of August 18, 2008 and September 8, 2008, the employee maintains that contrary to the Board’s findings, the logs are not sufficient for the employee or the Board to enforce the protection afforded by 8 AAC 45.054(d).  The employee takes exception to the employer’s use of the word “various” in referencing the document with Bates number 57, payment / recovery history.  The employee asserts use of the word “various” indicates there is more than one item on the sheet and that without the names of the payees, she is unable to argue relevance and obtain an order for the document to be produced.  

Request for Reconsideration 10

Finally, the employee argues the Board abused its discretion in finding the employee was determined to have the 2002 incident report included in the SIME binder.  The employee maintains the Board’s finding unfairly brings into question the employee’s and Ms. Judd’s honesty, ethics and credibility.  The employee argues that such a finding is arbitrary, capricious and manifestly unreasonable; and requests the Board reconsider our finding that the Board Designee abused his discretion in including in the SIME binder the 2002 incident report as an attachment to Ms. Judd’s June 18, 2008 chart note.  

B.
Respondent’s Assertions

On November 25, 2008, the employer filed its opposition to the employee’s request for reconsideration.  As an initial matter, the employer argues the employee’s request for reconsideration is untimely.  The decision was issued on November 6, 2008 and the employer points out that the 15th day following that date was November 21, 2008.  As the employee mailed her request for reconsideration on November 22, 2008, the employer argues this was after the deadline for requesting reconsideration had passed.

The employer contends that the employee raises an interesting point regarding whether interlocutory decisions should inform parties of their right to seek extraordinary review before the Alaska Workers’ Compensation Appeals Commission and the deadline for doing so.  The employer maintains that the employee was aware of her right to interlocutory appellate review and the deadline for seeking it.  The employer makes this assertion based upon an affidavit the employee filed with the Alaska Workers’ Compensation Appeals Commission supporting her request for the Commission’s acceptance of late filed motion for review of the Board’s November 6, 2008 decision and order.
  

The employee’s affidavit indicates she was aware of the 15 day time frame within which she was required to file her motion for extraordinary review and that she requested the Appeals Commission to accept her late filed motion based upon her failure to get her motion to the post office in a timely fashion.
  The employee’s affidavit states, in relevant part, as follows:

I am also diagnosed with Complex Regional Pain Syndrome related to my injury.  I am medically documented to enjoy pain-related deficits in memory and concentration.  I experienced marked pain Friday night, which kept me awake until very early Saturday morning.  I took my prescription Ambien to sleep.  I awoke after noon on Saturday, November 15th, 2008.  The U.S. Post Office, in Palmer, closes at 12:00 noon. 

My income stretches just so far.  I had to barrow [sic] money for photocopies and postage.  The borrowed funds became available too late to copy and mail documents to the Commission on Friday, November 14th, 2008.  I could not afford to have the UPS Store fax the documents to the Commission.

Dated this 20th day of November in Palmer, Alaska.

Additionally, the employer asserts the employee’s focus on a document produced by the employer, Bates number 57, in redacted form is misplaced.  The employer maintains that despite its notation of “various” with regard to the document’s date, and “relevance” with regard to the objection, the document was produced in full.  The employer indicates the single payment item redacted from the document concerned fees paid by the insurer to the adjuster; that such rate information is withheld to prevent the information from being divulged to a competitor through secondary discovery; and what the insurer pays the adjuster for services and expenses is irrelevant to the employee’s claim.

In addressing the employee’s complaint of the Board’s inference that the employee purposefully sought to have the 2002 incident report attached to Ms. Judd’s chart note, the employer contends that the November 17, 2008 chart note from Ms. Judd verifies what the Board inferred.  The employer characterizes the employee's request for reconsideration as an assertion that the Board assumed, rather than inferred, that the employee had an “improper motive”.  The employer maintains that the Board never made an “improper motive” finding and the employee's complaint amounts to nothing more than a distortion of the Board’s well-founded inference.

The employer maintains that the employee, besides missing her deadline for requesting reconsideration, has not provided a worthwhile reason for the Board to alter its recent decision.  The employer argues that the Board should not act upon the employee's request for reconsideration.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
The employee asks that the Board reconsider AWCB Decision No. 08-0208.  The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:


(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.


(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted...

The employer asserts the employee’s request for reconsideration was not timely filed.  The Board finds that the Interlocutory Decision and Order, AWCB Decision No. 08-0208, was issued November 6, 2008.  The petition for reconsideration was mailed on November 22, 2008 and received by the Board on November 24, 2008.  We find both dates are beyond 15 days after issuance of AWCB Decision No. 08-0208.  We find the petition for reconsideration is not timely.

Despite the employee’s failure to request reconsideration in a timely fashion, the Board has reviewed both the employee’s petition and the employer’s opposition.  There are several points the Board wishes to address upon our own motion under AS 23.30130 for purposes of modification or clarification.  

AS 23.30.130 provides:  


Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under 
AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases or decreases the compensation, or award compensation.  

The Alaska Supreme Court discussed AS 23.30.130(a) in Interior Paint Company v. Rodgers.
  Quoting from O'Keeffe v. Aerojet-General Shipyards, Inc.,
 the court stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."

The court went on to say:


The concept of mistake requires careful interpretation.  It is clear that an allegation of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt.  
3 A. Larson, The Law of Workmen's Compensation Section 81.52 at 354.8 (1971).

We have adopted regulations to implement our authority to modify a decision.  8 AAC 45.150 states: 


(a)
The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.


(b)
A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060.  


(c)
A petition for rehearing or modification based upon change of conditions must set out specifically and in detail the history of the claim from the date of the injury to the date of filing of the petition and the nature of the change of conditions. The petition must be accompanied by all relevant medical reports, signed by the preparing physicians, and must include a summary of the effects which a finding of the alleged change of conditions would have upon the existing board order or award.


(d)
A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail 



(1)
the facts upon which the original award was based; 



(2)
the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party's representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing; and 



(3)
the effect that a finding of the alleged mistake would have upon the existing board order or award.  

(e)
A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification.  

(f)
In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition.  The board, in its discretion, will decide whether to examine previously submitted evidence.  

The Board shall clarify that our finding that the employee was determined to have the 2002 incident report included in the SIME binder is not a finding or even an accusation that the employee was tampering with evidence, falsifying evidence or improperly influencing the physician.  We did not find or accuse the employee of tampering with or falsifying evidence, engaging in any criminal act or any act of contempt.  

The employee argues the Board violated AS 23.30.108(c).  Evidence tampering, evidence falsification, contempt and / or improper influence of a physician were not included as issues for the November 7, 2008 hearing in the pre-hearing conference summary of September 19, 2008.  The Board reconfirms that we did not consider, accuse, nor make any findings that the employee was tampering with evidence, falsifying evidence or improperly influencing the physician.  

We shall, however, correct footnote 38, which contains a clerical error in the date referring to a pre-hearing conference.  The date of 6/18/03 shall be corrected to read 9/18/08.  The footnote shall remain intact in all other respects.  We clarify that the Board never questioned whether the handwritten note, “Attachment” on Ms. Judd’s 6/18/08 chart note was written by Ms. Judd; however, we find her 11/17/08 chart note confirms it is her handwriting.

AS 23.30.135(a) provides, in part:

In making an investigation  or inquiry  or conducting a  hearing  the  board  is not bound  by common  law or statutory  rules of evidence  or by  technical or formal rules  of procedure,  except as  provided in this chapter.  The board may make its investigation  or inquiry  or  conduct  its  hearing  in  the manner  by which it may best ascertain the rights of the parties. . . . 

AS 23.30.095(k) provides in pertinent part:


In the event of a medical dispute regarding determinations of causation … or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. The cost of an examination and medical report shall be paid by the employer. The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.
AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.
The Alaska Workers’ Compensation Appeals Commission (“AWCAC”) in Bah v. Trident Seafoods Corp.,
 addressed the Board’s authority to order an SIME under AS 23.30.095(k) and 
AS 23.30.110(g).  With respect to AS 23.30.095(k), and referring to its decision in Smith v. Anchorage School District,
 the AWCAC affirmed the purpose of an SIME is to assist the board in resolving a significant medical dispute.

Considering the broad procedural discretion granted to us in AS 23.30.135(a) and AS 23.30.155(h), we conclude we have wide discretion when we determine a second independent medical evaluation will assist us in investigating and deciding medical issues in contested claims.  AS 23.30.155(h) mandates that the Board follow such procedures as will best “protect the rights of the parties.”  Further, our regulation at 8 AAC 45.120(e) provides that technical rules relating to evidence do not apply in Board proceedings.  Under this regulation, any evidence is admissible if it is the sort of evidence on which reasonable persons are accustomed to rely in the conduct of serious affairs and irrelevant or unduly repetitious evidence may be excluded.  

In the Board’s February 22, 2008 decision and order, a portion of the evidence summarized was as follows:

On August 4, 2003, the employee was seen in the Shemya Clinic by Dana Campbell, APN, with complaints of increased right thumb and wrist pain after starting an administrative position with the employer, which required typing and computer work.  The employee reported her pain was severe and constant, radiating up her arm and inhibiting her sleep.
  Ms. Campbell noted the employee had a history of mild intermittent, controlled right thumb and wrist pain for ten years.  The employee was diagnosed with right de Quervain’s tenosynovitis exacerbation, likely caused by repetitive use of her right hand.  She was provided and directed to use a thumb splint.
  On August 7, 2003, Ms. Campbell faxed the employee’s record of right tenosynovitis to Ward North, the adjuster in this matter, for further evaluation for purposes of workers’ compensation.
  
The employee requested that this record be excluded from the record.  As a report of injury had not been filed, we relied upon this record as the employee’s first report of injury to the employer.  At the same time, we made note of the fact that the employee had not filed a report of injury with regard to the incident when Don DeArmoun grabbed her wrists on October 12, 2002, at a work sponsored Navy party.  We find the issue currently before the Board with regard to causation is whether the employee suffered a work related injury after starting an administrative position with the employer, which required typing and computer work.  We shall not reconsider our decision to omit the October 12, 2002 incident report from the records presented to the SIME physician.  We find that incident report is irrelevant to the causation issue we wish for the SIME physician to address.  Further, under AS 23.30.135, we find that provision of the October 12, 2002 incident report will not assist us in determining the rights of the party but, rather, will serve to further confuse and convolute the questions we have posed to the SIME physician in our decision of April 24, 2008.  

On numerous occasions the employee has requested that the EME reports of Drs. Fuller, Reimer, and Glass be stricken from the record.  On numerous occasions we have denied and dismissed the employee’s petitions.  We shall not reconsider or modify our decision on this issue.  All the EME reports of Drs. Fuller, Reimer, and Glass shall be included in the SIME binders.  As in our decision and order of February 22, 2008, the Board reminds the employee and once again finds that these reports are clearly evidence “relative” to the employee’s claim.
  We cannot find the reports of Drs. Fuller, Reimer and Glass are cumulative, repetitious, irrelevant, or non-material.  We find these reports are the sort of evidence we must weigh and consider in resolving the disputes and ascertaining the rights of the parties.
  The employee’s criticisms of the reports should be used to critically analyze this evidence in the adversarial process of cross-examination and argument in any hearing concerning the merits of the employee’s claims.
  Accordingly, we affirm our decision to deny the employee’s petition to exclude the EME reports from the SIME binders.  

AS 23.30.128 provides that an appeal of a decision of the Board shall be heard and decided by the Alaska Workers’ Compensation Appeals Commission.  The Appeals Commission’s regulation at 
8 AAC 57.072 specifically provides that a motion for extraordinary review of an interlocutory or other non-final Board decision and order must be filed with the Commission within 10 days after the date of service of the Board decision and order from which review is sought and before the filing of a timely motion for reconsideration of the Board order or decision from which review is sought.  

The employee asserts the Board’s interlocutory decision and order template boilerplate language does not contain notice to the parties of their right to seek extraordinary review from the Alaska Workers’ Compensation Appeals Commission or the time within which the parties must seek extraordinary review.  Based upon this omission, the employee argues the Board has failed to comply with Richard v. Fireman’s Fund Insurance Co.,
 in which the Alaska Supreme Court held “…that a workmen's compensation board or commission owes to every applicant for compensation that duty of fully advising him as to all the real facts which bear upon his condition and his right to compensation, so far as it may know them, and of instructing him on how to pursue that right under the law.”  Based upon the employee’s Affidavit in Support of Motion to Accept Late Filed Motion for Extraordinary Review, we find the employee in the instant matter was aware of the 10 day time limit for filing her motion for extraordinary review of the Board’s November 6, 2008 interlocutory decision and order.  The timeliness of the employee’s motion for extraordinary review is a matter under the jurisdiction of the Alaska Workers’ Compensation Appeals Commission.  For purposes of the instant matter, based upon the employee’s affidavit, we find the Board’s failure to include notice of the requirements of 
8 AAC 57.072 was harmless error, as the employee’s failure to timely file her motion for extraordinary review was, by her own admission, due to oversleeping.  We find the employee has filed a motion for extraordinary review and the issue of its timeliness lies within the jurisdiction of the Appeals Commission. 

We find, however, that all parties may not be as fully apprised as the employee of their right to file a motion for extraordinary review and the time within which they must do so.  We conclude that from this point forward, all interlocutory decisions and orders shall contain notice of the parties’ right to seek review of an interlocutory or other non-final Board decision or order by filing a motion for extraordinary review with the Alaska Workers’ Compensation Appeals Commission within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought.


ORDER
1.
Pursuant to AS 23.30.130, in footnote 38 of our November 6, 2008 decision and order, AWCB Decision No. 08-0208, the date 6/18/03 shall be corrected to read 9/18/08.  The footnote shall remain unmodified in all other respects.  

2.
Pursuant to AS 23.30.130, we clarify that the Board never questioned whether the handwritten note, “Attachment” on Ms. Judd’s 6/18/08 chart note was written by Ms. Judd; however, we find her 11/17/08 chart note confirms it is her handwriting.

3.
Future interlocutory decisions and orders shall contain notice to parties regarding their right to file a motion for extraordinary review and the procedure by which to do so.

4.
AWCB Decision No. 08-0208 (November 6, 2008) is affirmed in all other respects. 

Dated at Anchorage, Alaska on December 3, 2008.
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RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.
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