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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	KENNETH L. MANOR, 

                                                   Petitioner, 

                                                   v. 

ALASKA RAILROAD CORPORATION,

                                                  Employer,

                                                   and 

SEABRIGHT INSURANCE COMPANY,

                                                  Insurer,

                                                  Respondents
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)
	        FINAL  DECISION AND ORDER

        AWCB Case No.  200715972
        AWCB Decision No.  08-0238 

         Filed with AWCB Anchorage, Alaska

         on December  4, 2008


On November 19, 2008, in Anchorage, Alaska, we heard the employee’s petition for penalties, interest and attorney fees. Attorney Timothy MacMillan represented the employee, Kenneth L. Manor, who also appeared. Attorney Michael Budzinski represented the employer and insurer (“employer”).  We closed the record at the conclusion of the hearing on November 19, 2008.


                                            ISSUES

1.   Is the employee entitled to penalties and interest for late paid temporary total disability (“TTD”) benefits in accordance with  AS 23.30.155(e) and AS 23.30.155(p)?

2.  Is the employee entitled to an award of reasonable attorney fees under AS 23.30.145(b)?

CASE HISTORY AND SUMMARY OF THE EVIDENCE

I.     MEDICAL AND PROCEDURAL HISTORY

The employee filed a Report of Occupational Injury on October 4, 2007, alleging pain in his right hand  from  repetitive work loading spikes for the Alaska Railroad.
  He was first seen on October 5, 2007 by Eric Suoja, PA-C, of  U.S. HealthWorks Medical Group’s Lake Otis Urgent Care Clinic (“Clinic”), was diagnosed with tendinitis in the right hand and prescribed Motrin.  The work-related nature of his injury was provided by the employee and noted by the medical provider. 
   He was released for work with a wrist splint, and restricted to lifting, pulling and pushing no more than 10 pounds, with no hammering.  Estimated  duration  of modified work duty was 12 days.  Workers’ compensation paperwork was completed.
  An x-ray taken on October 5, 2007 revealed an “old healed” fracture of the employee’s right fifth metacarpal
 bone.  The x-ray report noted: “There are no arthritic or degenerative changes.”
  At employee’s request, on October 11, 2007, his work restrictions were reduced to allow him to lift, pull and push up to 50 pounds. 
  He was continued on the wrist splint, with no hammering or swinging a sledgehammer.  By October 19, 2007, however,  employee’s status was described as “not improved significantly.” He was restricted to “light duty.”
  By October 29, 2007, his progress was noted as “improved, but slower than expected.”
  His diagnosis remained right hand tendinitis.  He was referred to Alaska Hand Rehabilitation for physical therapy (“PT”) three times per week for two weeks, which he attended between November 5 and 16, 2007.
  On his first PT visit, the therapist noted a “dorsal ganglion cyst @ base of 2nd & 1st metacarpal.”
  His progress was again described as “not improved significantly” at his November 16, 2007 medical appointment,  and  “a small cystic area” was noted on the dorsal aspect of employee’s wrist.
  He was referred to Marc  Kornmesser, M.D., an orthopedic specialist, for further evaluation.

Dr. Kornmesser noted the work-related nature of employee’s condition.
  He first diagnosed “Likely ganglion cyst of the second CMC joint,” and ordered an MRI.  Interpreting the MRI, however,  Dr.  John McCormick  found  “No ganglion cyst or other soft tissue abnormalities,”  but noted “…questionable disruption of the scapholunate ligament.”  He recommended further assessment by MR-arthrogram.
  In a follow-up appointment Dr. Kornmesser diagnosed “[p]ossible occult ganglion cyst versus enthesopathy/tendonitis extensor carpi radialis longus,”
 and recommended surgical exploration.
  

At the employer’s request, Loren Jensen, M.D., saw the employee for an employer’s medical evaluation (“EME”) under AS 23.30.095(k).  Dr. Jensen ruled out both ganglion cyst and ligament instability.
  In response to the employer’s request that he identify all conditions he had diagnosed, Dr. Jensen responded:

The patient may very well have some tendinitis
 and other soft tissue irritation, but he does not have a specific diagnosis such as ganglion or ligament instability.  He does, however, show radiographic evidence of mid-carpal arthrosis.
  

Dr. Jensen opined that the substantial cause of the employee’s mid-carpal arthrosis was not work-related activity, but  “the natural progression of the aging process associated with the remote history of injury to the wrist,” namely a clenched fist injury the employee sustained in high school.
  Dr. Jensen offered no opinion on the cause of the employee’s “tendinitis or other soft tissue irritation.” 

Based on Dr. Jensen’s EME report,  the employer controverted all benefits in Controversion Notices dated December 31, 2007 and January 9, 2008.
   Payment of TTD benefits to the employee which had begun on October 14, 2007 ceased.
  The employee filed his Workers’ Compensation Claim on January 2, 2008,  alleging “Insurance won’t pay for surgery on hand,” and seeking ongoing payment for TTD,  medical costs, permanent partial impairment (“PPI”), interest and a second independent medical evaluation (“SIME”) under  AS 23.30.095(k).  

On January 21,  2008, Dr. Kornmesser noted his disagreement with Dr. Jensen’s diagnosis of midcarpal arthrosis, indicating the employee’s condition was a tendinosis of the “extensor carpi radialis longus versus interossesous ganglion cyst.”  He informed the employer the employee would benefit from surgical debridement and a short postoperative course of therapy. Dr. Kornmesser stated unequivocally,  “I disagree with Dr. Jensen’s diagnosis of midcarpal arthrosis.” 
  

Given the medical dispute between Drs. Kornmesser and Jensen, the parties stipulated to an SIME at a pre-hearing conference on February 6, 2008.  Christopher Wilson, M.D., was selected to diagnose and to ascertain causation of the employee’s disability, need for medical treatment, functional capacity and ability to work, medical stability, and PPI, if any.
  

On March 3, 2008, the employee applied for a reemployment benefits evaluation.  Despite the controversion notices on file, the Reemployment Benefits Administrator (“RBA”), on March 18, 2008,  referred the employee for an eligibility evaluation for reemployment benefits.
  Counsel for the employer entered his appearance and filed a petition appealing the RBA’s referral for an eligibility evaluation.  The matter was set for hearing on May 14, 2008.  

On April 8, 2008,  SIME  physician  Dr. Wilson  evaluated the employee and prepared his report.  Dr. Wilson diagnosed instability of the scapholunate ligament in the employee’s right wrist as the cause of his ongoing functional impairment and symptoms.
  Dr. Wilson concluded the employee’s scapholunate ligament instability was caused by repetitive stress activities from the employee’s work on the railroad track repair crew.  “The ligament stretched out gradually from the heavy and repetitive use of his right hand and wrist at work and the symptoms became severe enough that he reported it to his employer on October 3, 2007.”
  Dr. Wilson concluded the employee’s work for the employer was the substantial cause of the employee’s scapholunate ligament instability.  He recommended surgical scapholunate ligament reconstruction in the right wrist.
  

Dr. Wilson’s SIME report was reviewed at the employer’s request by its medical evaluator, Dr. Jensen, and by the treating physician, Dr. Kornmesser.  On May 7, 2008, Dr. Jensen replied:

It is clear that this patient represents a diagnostic quandary.  Dr. Kornmesser,  myself, and Dr. Wilson have not been able to come to any agreement on what the appropriate diagnosis and/or treatment is for this patient.  I cannot, however, agree with Dr. Wilson that scapholunate interosseous ligament reconstruction is likely to relieve his symptoms and to restore his ability to use his right hand…My crystal ball is cloudy, but I cannot predict that Dr. Wilson’s recommendation will be superior to mine.  I do believe, however, that Dr. Wilson is correct in noting that the CMC of the thumb is not the source of the patient’s symptoms…

An arthrogram/MRI could potentially enhance the diagnosis of scapholunate interosseous ligament incompetence.  His non-contrast MRI, however, did not disclose this and it is not clear if an additional MRI with contrast would help resolve this discrepancy between my evaluation and Dr. Wilson’s.  An arthroscopic inspection, however, certainly could, as well as identify whether or not mid-carpal arthrosis was present…

I believe that we have a he said/she said impasse here.  A repeat examination by another physician…could potentially add some information…

My diagnosis has not changed. (Emphasis added).

Counsel for the employer received Dr. Jensen’s response to the SIME report on May 14, 2008.

On May 12, 2008, Dr. Kornmesser  responded  to the SIME report.  He noted the thoroughness of Dr. Wilson’s examination, and his opinion that Dr. Wilson’s diagnosis  of  schapholuntae ligament instability “may indeed be the cause for his pain.” 
   Dr. Kornmesser noted that Dr. Wilson’s findings could be corroborated through arthroscopy, which he characterized as the “gold standard for scapholunte ligament diastasis.” 
  At a June 16, 2008 follow-up examination of the employee, Dr. Kornmesser concluded that his findings and thus the employee’s diagnosis remained equivocal.  While x-rays demonstrated normal scapholunate interval and symmetric scapholunate angle bilaterally, the employee was tender over the scapholunate interval.  Although he found the employee expressed pain at the tip of the scaphoid with Watson’s scaphoid shift maneuver, the scaphoid flexed and extended normally compared to the contralateral side.
  Dr. Kornmesser again recommended diagnostic arthroscopy “to interrogate the wrist more completely,” at which any partial scapholunate ligament tear or synovitis could also be debrided.
  

On May 7, 2008, counsel for the employee entered his appearance, and filed a hearing brief defending the RBA referral for a reemployment benefits eligibility evaluation.   The hearing on the employer’s RBA appeal took place on May 14, 2008.  On June 20, 2008, the Board reversed the RBA’s action, finding the RBA erred by referring the employee for an eligibility evaluation when compensability remained at issue.
 

At a May 16, 2008 prehearing conference, the hearing to address the employee’s claims for compensability, TTD, PPI, medical expenses, interest and attorney fees and costs was set for July 15, 2008.

In light of the three conflicting medical opinions on diagnosis and causation,  and Dr. Kornmesser’s  recommendation that diagnostic arthroscopy be undertaken to determine the origin of employee’s persisting symptoms,  on June 27, 2008, the employer agreed, with a reservation of rights, to pay the cost of the surgery on employee’s hand, including necessary follow-up care, TTD retroactive to January 1, 2008, and ongoing, and statutory attorney fees, until the Board determined causation at a hearing on the merits.
  Based on its contingent payment of benefits, the employer stated its intention to request a continuance of the July 15, 2008 hearing until the surgery was performed and the diagnosis clarified.   The employee opposed the continuance, timely filing its Hearing Brief on July 7, 2008.  The employer’s continuance request was denied at a prehearing conference on July 9, 2008.   The employer was permitted until July 11, 2008, to submit its Hearing Brief.  At the hearing on July 15, 2008, the employer reasserted its request for a continuance to the Board. The continuance was granted.  The parties were directed to set the matter for hearing as soon as possible after the scheduled surgery.  The parties rescheduled the hearing for November 19, 2008.

Dr. Kornmesser performed diagnostic and corrective surgery on the employee’s right wrist on July 31, 2008.  His postoperative diagnosis was “Geissler grade II scapholunate instability, right wrist.”
  He iterated his surgical findings in a letter to the employer, noting that among the three conflicting medical diagnoses, the most accurate was that of SIME physician Dr. Wilson.  Dr. Kornmesser  concurred that the employee’s work for the employer was the substantial cause of his condition.  He noted the employee would likely be unable to return to physical labor of the intensity required by his employment with the railroad, and would have a ratable impairment once he reached medical stability.
  Based upon Dr. Kornmesser’s letter, the employer, on September 26, 2008, notified employee’s counsel it was accepting compensability of the employee’s right wrist condition, and would notify the RBA to resume the evaluation process to determine the employee’s eligibility for reemployment benefits.
  The employer stated the November 19, 2008 hearing was no longer  necessary.  Employee’s counsel countered that a hearing was needed to determine penalty and interest  for the employer’s bad faith controversion, and on the issue of attorney fees and costs.
  We considered these issues at the hearing on November 19, 2008.

On October 29, 2008, the employee was found eligible for reemployment benefits.
 After the employer objected to the first rehabilitation specialist selected,  another  specialist was appointed on November 19, 2008, to develop a reemployment benefits plan for the employee.
  That process is underway.

II.  THE PARTIES’ ARGUMENTS.

A. Penalties and Interest.

The employee contends he is entitled to payment of penalties pursuant to AS 23.30.155(e), and interest under AS 23.30.155(p), on  late paid  TTD  benefits.  He argues that neither Dr. Jensen’s original EME report of December 19, 2007, nor his May 7, 2008 letter commenting on the SIME report, are sufficient to rebut the presumption of compensability that attached from Dr. Kornmesser’s December 10, 2007 opinion that employee’s wrist condition was work-related.
  Employee claims Dr. Jensen’s original EME, although diagnosing a non-work-related mid-carpal arthrosis, also admitted employee “may very well have incurred a work-related injury in the form of tendinitis or other soft tissue irritation.”
  Based on this admission, the employee asserts, the employer failed to rebut the presumption of compensability, and thus penalties and interest are owed from January 1, 2008 until paid, on late paid TTD benefits.  

Alternatively, the employee contends that if Dr. Jensen’s original EME report was sufficient to rebut the presumption of compensability, the employer could no longer sustain a good-faith controversion after it received Dr. Jensen’s May 7, 2008 response to the SIME report, in which, the employee argues,  Dr. Jensen altered his opinion.  The employee claims that because TTD benefits did not resume within seven days of the employer’s May 14, 2008 receipt of Dr. Jensen’s altered opinion, penalties and interest are due under AS 23.30.155(e) and AS 23.30.155(p).

The employer argues, however, that Dr. Jensen’s December 19, 2007 medical opinion provided a clear, factual basis for controverting benefits.  The employer asserts that its decision to accept compensability is not an admission that there never was a good faith basis to deny the claim, but reflects only an effort, once all of the medical evidence became known, to move the case toward its likely conclusion.
  Finally, the employer contends Dr. Jensen did not change his diagnosis of employee’s wrist condition, or his opinion on causation after reviewing the SIME report.  Hence, the employer’s failure to withdraw its controversion notices within seven days of its receipt of Dr. Jensen’s letter does not constitute bad faith controversion for which penalties and interest are due.

           B. Attorney Fees.

The employee contends he is entitled to full attorney fees under AS 23.30.145(b) because the employer resisted his claim, and because he ultimately prevailed on the issues of compensability and reemployment benefits eligibility.
  The employee testified that he sought his attorney’s assistance five months after his benefits were stopped  and  just days before the first hearing in May.  He stated that at that time he was not able to work, could not receive unemployment benefits, had to sell his car, and was ultimately evicted.  The file reflects that within weeks of counsel’s appearance, the employer agreed, although with a reservation of rights, to pay benefits retroactively and for the cost of  employee’s hand surgery.  The employee testified his attorney provided him valuable services.  In two affidavits, employee’s counsel itemizes 81.9 hours of attorney time expended between May 5, 2008 and November 19, 2008, at a rate of $250.00 per hour, and seeks an award of full attorney fees totaling $20,475.00.

The employer counters that the employee should not receive the full amount of attorney fees claimed because the employer, not the employee, prevailed at the May 14, 2008 hearing on the RBA’s eligibility referral.  Accordingly, the employer argues, 17.6 hours of attorney time attributable to the May 14, 2008 hearing should be denied.   In addition, the employer claims that fees related to the July 15, 2008 hearing should be disallowed because the employee unsuccessfully opposed the employer’s continuance request.  The employer further objects to 2.8 hours of attorney time spent by employee’s counsel on October 29, 2008 drafting a stipulation of facts, which the employer claims it never requested and to which it never agreed.  Finally, the employer notes it has commenced payment of statutory attorney fees on all benefits being paid to or on behalf of the employee, and should receive credit for these payments in any fee award.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
Is the employee entitled to penalties and interest for late paid TTD benefits?

AS 23.30.155 states, in relevant part, as follows:

(a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer.  . . . .

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it…The additional amount shall be paid directly to the recipient to whom the unpaid installment was to be paid.

***

      (p)  An employer shall pay interest on compensation that is not paid when due. 

             Interest required under this subsection accrues at the rate specified in 

AS 09.30.070(a) that is in effect on the date the compensation is due.

8 AAC 45.142 requires:

If compensation is not paid when due, interest must be paid… at the rate established in AS 09.30.070(a) . . .  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.
       A.  THE PRESUMPTION OF COMPENSABILITY.

In the instant matter, the parties dispute the specific date it was no longer questionable the employee’s claims were compensable, and whether the employer’s controversion was in good faith.  We shall apply the presumption analysis to determine this issue.  The employee is afforded a presumption that all benefits he seeks are compensable.
 AS 23.30.120(a) states, in relevant part: 

In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter.

Evidence needed to raise the presumption of compensability varies depending upon the claim.  In claims based on highly technical medical considerations, medical evidence is often necessary to raise the presumption.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  Employee need only adduce “some,” “minimal,” relevant evidence
 establishing a “preliminary link” between benefits sought and the employment injury,
 or between a work-related injury and the existence of disability or impairment.
  

We utilize a three-step analysis when applying the presumption of compensability.
  First, the employee must establish a "preliminary link" between the claimed disability and his employment.  At this stage in our analysis we do not weigh the witnesses’ credibility.
  If we find such relevant evidence at this threshold step, the presumption attaches to the claim.  If the presumption is raised and not rebutted, the employee need not produce any further evidence and he prevails solely on the raised but un-rebutted presumption.
  In this case we find the presumption of compensability attached when the employee reported a work-related injury to his right hand to his employer on October 4, 2007, which was then diagnosed as a work-related  tendinitis  by the physician’s assistant at an October 5, 2007 medical appointment. 

Second, once the preliminary link is established and the presumption has attached to the claim,  the burden of production shifts to the employer.  In this case, where the presumption attached, the employer was called upon to overcome the  presumption  by  producing “substantial evidence” that the employee’s injury was not related to his employment.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
  Therefore, we defer questions of credibility and weight we give to an employer's evidence until after we have decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to the benefits he seeks.
  
There are two methods for overcoming the presumption of compensability:  (1) presenting substantial evidence that provides an alternative explanation which, if accepted, would exclude work related factors as a substantial cause of the employee’s disability; or (2) directly eliminating all reasonable possibilities that work was a factor in causing the employee’s disabling condition.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  

In the third step in our presumption analysis, although we need not apply it in determining if the employer’s controversion was in good faith, if the employer produces substantial evidence that the injury is not work-related,  the  presumption drops out, and the employee must prove all elements of his case by a “preponderance of the evidence.”
  The party with the burden of proving asserted facts by a preponderance of the evidence must "induce a belief" in the mind of the fact-finder that the asserted facts are probably true.
 

       B.  THE EMPLOYEE’S INJURY. 

Employee claims he is entitled to penalties and interest for the employer’s unfair controversion of his right wrist injury claim.  Under AS 23.30.155(e), unless timely controverted in good faith, the employer must pay a penalty equal to 25% of the unpaid compensation.   For a controversion notice to be filed in good faith, the employer must possess sufficient evidence to support the controversion.
  Specifically, to rebut the presumption of compensability, the employer must offer substantial evidence that either excludes work related factors as a substantial cause of the employee’s disability, or directly eliminates all reasonable possibilities that work was a factor in causing the employee’s disabling condition.

In the instant case, we find the employer relied upon Dr. Jensen’s December 19, 2007 EME report to support its controversion of employee’s claim.  We find the employer relied specifically on Dr. Jensen’s conclusion that employee suffered a “mid-carpal arthrosis,” and on his opinion that the substantial cause of the arthrosis was a natural degenerative progression from an injury the employee sustained in high school.   We find the employer further relied on Dr. Jensen’s belief:  “I do not believe that his work activity can be regarded as the substantial cause of his mid-carpal arthrosis.” (Emphasis added).

While at first blush Dr. Jensen’s report may appear to provide sufficient evidence to exclude work related factors as a substantial cause of the employee’s disability, we are mindful that "substantial evidence" is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.
  In determining whether the evidence offered is substantial, we cannot abdicate our fact-finding role by relying upon inconclusive medical evidence to overcome the presumption.
  A longstanding principle we must include in our analysis is that inconclusive or doubtful medical testimony must be resolved in the employee’s favor.
  In the absence of conclusive medical evidence, an employer fails to rebut the presumption of compensability.
  Medical evidence does not constitute substantial evidence if it simply points to other possible causes of an employee’s disability, without ruling out work-related causes.
  

We find Dr. Jensen’s December 19, 2007 report does not offer an alternative explanation which excludes work-related factors as a substantial cause of the employee’s tendinitis and soft tissue irritation, nor does it directly eliminate all reasonable possibilities that work was a factor in causing this condition.  In response to the employer’s question:  “Please identify all conditions that you have diagnosed.”  Dr. Jensen replied:

The patient may very well have some tendinitis and other soft tissue irritation, but he does not have a specific diagnosis such as ganglion or ligament instability.  He does, however, show radiographic evidence of mid-carpal arthrosis. 

Thus, while Dr. Jensen specifically ruled out ganglion and ligament instability, we find he noted both radiographic evidence of a mid-carpal arthrosis, and the likelihood the employee suffered from “tendinitis and other soft tissue irritation.”  Yet in response to the employer’s second question:  “Please identify all of the causes of any condition you have diagnosed,” the only condition for which Dr. Jensen offered an opinion on causation is the mid-carpal arthrosis, which he attributed to “the natural progression of the aging process associated with the remote history of injury to the wrist.”  We find Dr. Jensen failed to address the cause of the tendinitis and soft tissue irritation.  We find that by failing to address the cause of  employee’s tendinitis and soft tissue irritation, Dr. Jensen’s report did not exclude work-related factors as a cause of  this wrist condition, and failed to eliminate all reasonable possibility that employee’s work on the railroad repair crew was a factor in causing it.  

Accordingly, we conclude the evidence the employer possessed at the time of controversion was insufficient to rebut the presumption of compensability which attached to employee’s wrist injury.  We further conclude that a reasonable mind would not accept Dr. Jensen’s report as adequate to support a denial of compensation.  For these reasons, we find the controversion was unsubstantiated and was therefore invalid.  We conclude the employee is entitled to an award of penalties under AS 23.30.155(e), and interest under AS 23.30.155(p), on late paid TTD benefits.  Because we find the original controversion notice was unsubstantiated, we need not address the employee’s alternative claim that the employer’s failure to withdraw its controversion notice after it received Dr. Jensen’s May 7, 2008 letter constituted an unfair controversion.

II.
What is an appropriate attorney fee award in this case? 

AS 23.30.145 provides in part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation... In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries. 

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including reasonable attorney fees. The award is in addition to the compensation or medical and related benefits ordered. 

Under AS 23.30.145, the employee’s attorney may receive fees in respect to the claim only with our approval.  The employee here is seeking actual attorney fees under AS 23.30.145(b). In order to be entitled to an award of attorney fees under AS 23.30.145(b), an employee must demonstrate both resistance to the payment of benefits and successful prosecution of the claim.
  The Alaska Supreme Court noted in Williams v. Abood
 as follows 

We have held that awards of attorney's fees under AS 23.30.145 "should be fully compensatory and reasonable, in order that injured workers have competent counsel available to them."  However, this does not mean that an attorney representing an injured employee in front of the board automatically gets full, actual fees.  We held in Bouse v. Fireman's Fund Insurance Co. that an employee is entitled to "full reasonable attorney's fees for services performed with respect to issues on which the worker prevails." (Footnote omitted) 

The Alaska Supreme Court has instructed that the language of § 145(b) makes it clear that the Board must look at which party is ultimately successful on the claims raised, rather than who prevails at each proceeding, or on collateral issues in the case.

In the instant case, we find the employer resisted employee’s claims for compensability and reemployment benefits.  We find that although the employer prevailed on intervening procedural issues addressed at the May 14 and July 15, 2008 hearings, those successes only highlight the degree of resistance raised by the employer to the employee’s claims, and delayed the eventual outcome in this case.  We find the employee ultimately prevailed on the underlying substantive issues of compensability and reemployment benefits eligibility first raised at those hearings, and is thus entitled to an award of reasonable attorney fees under AS 23.30.145(b) for those efforts.
  

Our regulation 8 AAC 45.180(d) requires a fee awarded under AS 23.30.145(b) be reasonably commensurate with the work performed.  It also requires us to consider the nature, length and complexity of the services performed, the benefits resulting to the employee from the services provided, and the amount of benefits involved.  In our awards, we attempt to recognize the experience and skills exercised on behalf of injured workers, and to compensate the attorneys accordingly.
  

Based on our review of the record in this case, we find the employer actively resisted employee’s claims for compensation, reemployment benefits and penalties.  We find the employee ultimately prevailed on all of these issues.  We further find that within weeks of counsel’s appearance on behalf of the employee, after having actively resisted paying these benefits for six months, the employer paid for the wrist surgery employee needed and paid the employee TTD benefits retroactively and ongoing.  Based on the record as a whole and the testimony of the employee, we find employee’s attorney was instrumental in securing valuable benefits for him.  

Employee’s counsel seeks a fee award based on a rate of $250.00 per hour.  We find employee's counsel has practiced in the specialized area of workers' compensation law for many years.  Based on his expertise and years of experience, we find this rate is within the reasonable range for experienced claimant’s counsel in other cases.  We find the employer does not dispute the hourly rate claimed by counsel, it argues only that under the facts in this case certain fees claimed for collateral issues upon which the employee did not prevail should be denied. We find the hourly rate of $250.00 is a reasonable fee in this case. 

We disagree with the employer that fees incurred for time expended by employee’s counsel for the May 14 and July 15, 2008 hearings should be disallowed.  Although employee did not prevail on the procedural issues addressed at those hearings, he ultimately prevailed on the substantive issues underlying those hearings: compensability and reemployment benefits eligibility.
  However, we agree with the employer that 2.8 hours of attorney time expended by counsel on October 29, 2008, drafting a stipulation of facts and procedures, and a letter concerning the stipulation, where a stipulation was neither requested by nor agreed to by defense counsel, is not compensable.

In sum, we recognize the employee successfully litigated the primary issues of compensability,  reemployment benefits eligibility and penalties.  Having considered the nature, length, and complexity of the services performed, the resistance of the employer, the contingent nature of workers’ compensation cases, and the benefits resulting to the employee from the services obtained, we find the claimed attorney fees reasonable for the successful prosecution of this claim.  However, we also recognize the employee’s final attorney fee award should be reduced from the amount submitted by $700.00 for the non-compensable 2.8 hours noted above.  Accordingly, the employer shall pay employee’s attorney fees in the amount of $ 19,775.00.

ORDER
1.     The employee’s petition for penalties and interest on late paid TTD benefits is GRANTED.  The employer shall pay employee penalty and interest on late paid TTD benefits in accordance with AS 23.30.155(e) and AS 23.30.155(p).

2.    Under AS 23.30.145(b), the employer shall pay attorney fees in the amount of $19,775.00.  Statutory attorney fees previously paid shall be credited against this amount.

Dated at Anchorage, Alaska, this ___ day of December, 2008.


                                      ALASKA WORKERS’ COMPENSATION BOARD



___________________________________



Linda M. Cerro, Designated Chairperson



___________________________________



Patricia A. Vollendorf, Member



___________________________________



Robert C. Weel, Member

If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

        MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

      CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of KENNETH  L. MANOR, employee; v. ALASKA RAILROAD CORPORATION, employer, and  SEABRIGHT INSURANCE COMPANY, insurer ; Case No. 200715972; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 4 day of  December, 2008.
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Kim Weaver, Clerk
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�  Report of Occupational Injury, 10/4/07.


�  Clinic Progress Report, 10/5/07.


�  Id.


�  Medical records throughout employee’s treatment reflect complaints of pain or swelling at the 1st and 2nd metacarpal, not the 5th metacarpal.


�  X-ray Report, Diagnostic Imaging of Alaska, Dr. John McCormick, MD, 10/5/07.


�  Employee informed the provider he would not be permitted to return to work unless he was released with a 50-pound weight restriction. Clinic Progress Report, 10/11/07.  


�  Clinic Progress Report, 10/19/07.


�  Clinic Progress Report, 10/29/07.


�  Alaska Hand Rehabilitation Referral, 10/29/07.


�  Alaska Hand Rehabilitation Chart Note, 11/5/07.


� Clinic Progress Report, 11/16/07.


� Clinic Progress Report, 11/17/07.


� Orthopedic Physicians Anchorage Chart Note, 12/10/07.


� Diagnostic Health, Final Report, 12/11/07.


� The extensor carpi radialis longus muscle is one of the five main muscles that control movement at the wrist.


� Dr. Kornmesser Progress Note, 12/26/07.


� Medical Evaluations Alaska Report, 12/19/07, p. 5.


� Id.  Dr. Jensen includes a Glossary with his report.  In the Glossary, “tendinitis” is defined as “Inflammation of a tendon-a non-distensible fibrous cord or band of variable length that is the part of the muscle that connects the flesh (contractile) part of muscle with its bony attachment or other structure.”  See Medical Evaluations Alaska Report at 10.


� Medical Evaluations Alaska report, 12/19/07,  p. 5. “Arthrosis” is defined in the Glossary supplied by Dr. Jensen as “Arthritis characterized by erosion of articular cartilage, either primary or secondary to trauma or other conditions, …pain and loss of function result; mainly affects weight-bearing joints, is more common in older persons.”  See Medical Evaluations Alaska Report at 8.


� Id. at  5-6.


�Controversion Notice, dated 12/31/07, filed 1/3/08.  The employer re-filed the identical Controversion Notice, but dated January 9, 2008, on January 11, 2008.


� Compensation Report, 12/31/07.


� Dr. Kornmesser letter to Jody Jones, Senior Claims Examiner, Seabright Insurance Company,1/21/08.


� Pre-Hearing Conference Summary, 2/6/08.


� Letter from RBA Kemberling  to Jody Jones, 3/18/08.


� SIME Report, April 8, 2008.


� Id. at 1.


� Id. at 3.


� Dr. Jensen letter, 5/7/08.


� Hearing Brief of Employer, November 10, 2008, Exhibit D (Dr. Jensen letter of May 7, 2008,  stamped “Received May 14, 2008, Russell Wagg Gabbert & Budzinski, P.C.”).


� Dr. Kornmesser letter to Mr. Budzinski, May 12, 2008.


� Id.


� Dr. Kornmesser chart note, June 16, 2008.


� Id.


� Manor v. Alaska Railroad Corp., AWCB Decision No. 08-0115, June 20, 2008.


� PreHearing Conference Summary, 5/16/08.


� Letter from Mr. Budzinski to Mr. MacMillan, June 27, 2008.


� Alaska Surgery Center, Operative Report, 7/31/08.


� Letter from Dr. Kornmesser, September, 2008.


� Mr. Budzinski letter to Mr. MacMillan, 9/26/08.


� Letter from Mr. MacMillan to Mr. Budzinski, 9/30/08.


� Letter from Reemployment Benefits Administrator Designee, October 29, 2008.


� Letter from Fannie Stoll, Workers’ Compensation Technician, November 19, 2008.


� Employee’s Supplementary Memorandum for the November 19, 2008 Hearing, p. 3.


� This excerpt is not a quotation from Dr. Jensen’s letter, but is extracted from Employee’s Supplementary Memorandum for the November 19, 2008 Hearing, p. 3, and reflects employee’s interpretation of Dr. Jensen’s letter.  Dr. Jensen’s letter states:  “The patient may very well have some tendinitis and other soft tissue irritation, but he does not have a specific diagnosis such as ganglion or ligament instability.  He does, however, show radiographic evidence of mid-carpal arthrosis.”  Dr. Jensen states unequivocally that employee’s work activity is not the substantial cause of his mid-carpal arthrosis.   However, Dr. Jensen’s report does not address the cause of the employee’s tendinitis or other soft tissue irritation, as the employee’s brief suggests it does.


� Employer’s Hearing Brief, November 10, 2008, pp. 5-6.


� Id. at  6-7.


� Employee’s Supplementary Memorandum for the November 19, 2008 Hearing, pp. 7-8.


� Affidavit of Attorney Fees, November 10, 2008; Supplemental Affidavit of Attorney Fees, November 19, 2008.


� Employer’s Hearing Brief, November 10, 2008, p. 8-10.


� AS 23.30.120(a); Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).


� Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).


� VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


� Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987).


� Burgess Construction, 623 P.2d at 316.


� Wein Air Alaska v. Kramer, 807 P.2d 471, 473-474 (Alaska 1991).


� Carter v. B & B Construction, Op. No. 4808, pp. 10-11 (Alaska, June 27, 2008.); Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).


� Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989); Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  


� Williams v. State, 938 P.2d 1065 (Alaska 1997).


� Koons, at 1381 (quoting Burgess Construction, 623 P.2d at 316).  See also, Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).


� Wolfer at 869.


� Norcon, Inc. v. Alaska Workers’ Comp. Bd., 880 P.2d 1051 (Alaska 1994).


�Carter at 12, 15; DeYonge v. NANA/Marriott, 1 P.3d 90, 96 (Alaska 2000); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


� Miller at 1046.


� Koons, at 1381.


� Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


� Harp v. ARCO Alaska, 831 P.2d 352, 358 (Alaska 1992).


� Carter at 15.


� Miller, 577 P.2d 1044.


� Black v. Universal Services, Inc., 627 P.2d 1073 (Alaska 1981).


� Land & Marine Rental Co. v. Rawls, 686 P. 2d 1187, 1190 (Alaska 1984).  See also, Kessick v. Alyeska Pipeline Service Co., 617 P.2d  755, 758 (Alaska 1980); Miller at 1049; Beauchamp v. Employers Liability Assurance Co., 477 P.2d 933, 996-7 (Alaska 1970).


� Alpac v. Turner, 611 P.2d 12, 15 (Alaska 1980).


� Carter at 15; Grainger at  977.


� Harnish Group, Inc. v. Moore, 160 P.3d 146, 153 (Alaska 2007).


� 53 P.3d 134,147 (Alaska 2002).


� Adamson v. University of Alaska, 819 P.2d 886, 895 (Alaska 1991).


� Bagley v. Alaska Mechanical Inc., AWCB Decision No. 08-0204 (October 31, 2008), cited by employer, is distinguishable from the instant case.  In Bagley, we reduced the requested fee award by half because while the employer placed the three stepchildren’s interests at risk by instituting the action to protect its own financial interest, it did not resist payment of death benefits to Mrs. Bagley, or otherwise place her interests at risk.  In the case before us here, the employer controverted or otherwise resisted all of the employee’s claims.  


� Wise Mechanical v. Bignell, 718 P.2d 971 (Alaska 1986); Gertlar v. H & H Contractors, Inc., AWCB Decision No. 97-0105.


� The employer argued that 17.6 hours were expended by employee’s counsel in preparation for and attendance at the May 14, 2008 hearing and should be disallowed.  Upon our questioning of defense counsel at hearing, however, and our examination of the Affidavits of Attorney Fees, we find the hours expended by counsel to prepare for and attend the May 14, 2008 hearing totaled 12 hours.  Because we award fees for counsel’s involvement in the May 14 hearing, however, this finding is for clarification purposes only.
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