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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	SHEILA N. BERMEL, 

     Employee, 

          Claimant,

     v. 

BANNER HEALTH SYSTEMS,

     Employer,

     and 

SENTRY INSURANCE. CO.,

     Insurer,

          Defendants.
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)

)
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)
	FINAL DECISION AND ORDER

AWCB Case No.  200514943
AWCB Decision No.  08-0239
Filed with AWCB Fairbanks, Alaska

on December 5, 2008.


The Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim on July 31, 2008 in Fairbanks, Alaska.  Attorney J. John Franich represented the employee.   Attorney Zane Wilson represented the employer and insurer (“employer”).  The record closed at the conclusion of the hearing, but was reopened for further deliberation by the Board, which took place on October 28, 2008.  The record was closed on October 28, 2008, after the Board concluded its deliberations.


ISSUE
Is the employee’s claim for medical transportation costs for medical treatment compensable under AS 23.30.030(2)?


SUMMARY OF THE EVIDENCE
I. MEDICAL AND PROCEDURAL HISTORY

The employee filed a Report of Occupational Injury or Illness (“ROI”) on September 27, 2005, stating she developed low back pain after pushing a medication cart during the swing shift while working for the employer as a registered nurse on September 14, 2005.
   She initially sought treatment at the Fairbanks Memorial Hospital (“FMH”) emergency room (“ER”), where she complained of low back pain and her legs feeling weak.
  She was diagnosed with acute low back pain and treated with pain medication.
  

Previous to her September 14, 2005 work injury, in July of 2005, the employee had been referred by John Frost, M.D., to Davis Peterson, M.D., for evaluation and treatment of her bilateral leg pain, left greater than right, since May of 2005.
  She complained of pain over the buttock and posterior lateral thigh down to the lateral calf, occasionally into the ankle, with the pain significantly worse after an hour of standing and walking.
  Dr. Peterson reviewed the MRI of the lumbosacral spine performed on July 25, 2005,
 and diagnosed moderate degeneration at L4-5 with loss of disc height, marginal osteophytes, and probable central annular tear with a very small subligamentous herniation to the right, and no stenosis.
  Dr. Peterson assessed the employee with low back and radicular left leg pain, suspicious for an L5 radiculitis, perhaps related to an annular tear at L4-5.
  He prescribed back exercises and Naproxen, and a trial epidural injection,
 which was performed by Dr. Cable on July 28, 2005.
  

On September 27, 2005, the employee saw Dr. Peterson for followup.
  She reported the July 28, 2005 epidural steroid injection had provided her with almost 2 months’ relief of back and radicular leg pain.
  Dr. Peterson noted she had a work injury on September 14, 2005, diagnosed probable chemical radiculitis secondary to the annular tear at L4-5, and ordered another epidural steroid injection,
 which was performed the same day.
  Dr. Peterson also limited the employee’s work activities to avoid excessive straining, twisting, pushing or pulling activities.

The employee saw Dr. Peterson for followup on October 20, 2005, at which time she complained of continued low back pain, left greater than right, with radiation to the legs bilaterally, again left greater than right.
  Dr. Peterson assessed her with left-sided low back sacral level pain, with leg radiation, with no clear neurological deficit, radiculopathy, or sciatia, with transient improvement with the September 27, 2005 epidural steroid injection.
  He restricted her to light duty work for two months and advised trunk and back exercises.
  On November 22, 2005, the employee called Dr. Peterson complaining of burning leg pain, and she was referred to the Advanced Pain Center for discography or facet blocks and pain management.

At the request of the employer, the employee was seen by orthopedic surgeon Bryan Laycoe, M.D., for an employer’s medical evaluation (“EME”) on December 3, 2005.
  Dr. Laycoe diagnosed the employee with “preexisting degenerative disc disease L4-5 greater than L5-S1, with referred left leg pain, improved by epidural steroid July 28, 2005,” and “waxing and waning of symptoms since then.”
  Dr. Laycoe opined the employee suffered an exacerbation due to her work injury of September 14, 2005, with probable temporary waxing of symptoms from the preexisting condition.
  He also opined the work injury was a substantial factor in the employee’s condition, which he characterized as a temporary aggravation.
  Dr. Laycoe opined the employee was not medically stable, should be treated conservatively, and that there were no psychosocial or economic issues affecting the employee’s back condition or return to regular work.

On referral from Dr. Peterson, the employee was evaluated by anesthesiologist and board certified pain management specialist Robert Valentz, M.D., on January 9, 2006.
  Dr. Valentz diagnosed her with low back pain and “radicular pain in the left L4-L5.”
  He recommended a repeat MRI with reevaluation after the MRI.
  

The  MRI of the lumbar spine was performed the same day, on January 9, 2006, and showed disc degenerations at L3-4, L4-5, and L5-S1, with a “new true lateral herniation into the left neural foramen at L4-5,” which may correlate with current symptoms, per the MRI report of Dr. Cable.
  The employee also underwent an epidural steroid injection on January 9, 2006, performed by Dr. Valentz.

On February 10, 2006, the employee was seen by Sean Taylor, M.D., on referral from Dr. Valentz, for electrodiagnostic studies, which were normal.
  On the same day, the employee also had another epidural steroid injection performed by Dr. Valentz.
 She reported only a temporary reduction in her pain with the January 9, 2006 epidural steroid injection.
  At her March 1, 2006, evaluation with Dr. Valentz, the employee reported the February 10, 2006 epidural steroid injection had significantly reduced her right leg pain.
  On April 24, 2006, she underwent another epidural steroid injection, which was again successful in reducing her pain.
  On June 28, 2006, the employee underwent electrodiagnostic studies of her right and left lower extremities,
  which revealed normal nerve conduction in both lower extremities.
  However, electromyography (“EMG”) of the left lower extremity was abnormal, demonstrating moderate subacute and chronic left L5 radiculopathy.
  

At the request of the employer, the employee was seen again by Dr. Laycoe for a repeat EME.
  Dr. Laycoe diagnosed the employee with degenerative disc disease at L4-5, greater than L5-S1, with discogenic low back pain, preexisting possible radicular pain, left leg, without confirmation with EMG, and exacerbation of this back pain and radicular pain by the September 14, 2005 work injury.
  Dr. Laycoe further indicated the work injury was a substantial factor in the employee’s condition and need for medical care.
  In addition, he opined she was limited to light work with limitations on standing and walking to one hour, and bending and lifting to only 30 pounds occasionally.
  Dr. Laycoe further opined treatment of the employee’s condition with decompression neuroplasty or consultation with a neurosurgeon was reasonable.
  In addition, he opined the employee was not medically stable and no psychosocial issues were impacting her physical condition.
  

Dr. Valentz performed ventral decompression neuroplasty on the employee on July 10, 2006.
  On followup on August 2, 2006, the employee reported a 50% decrease in her left leg pain, but continued low back pain.
  Dr. Valentz prescribed a month of physical therapy as well as pain medication.

On August 17, 2006, the employee followed up with Dr. Peterson, who noted she continued to have chronic back pain and left leg pain.
 He advised surgical intervention with a transforaminal lumbar interbody fusion (“interbody fusion”) on the left side with disc excision, cornerstone allograft, and bone morphogenetic protein (“BMP”) with instrumentation.
  On August 29, 2006, Dr. Peterson wrote a letter to the employer explaining the employee would greatly benefit from the assistance of her husband perioperatively and postoperatively, and recommending he travel with her and stay with her for the first 7 to 10 days after surgery.
 The employee was admitted for surgery on September 20, 2006, and underwent L4-5 posterolateral fusion, 3D instrumented, with a total foraminotomy on the left, with bone graft with local bone Collagraft
 and BMP.
  During the surgery, the surgeon modified his original plan to perform interbody fusion based on the impaction of the endplates.
 Dr. Peterson wrote in his operative report: “[A]fter working on the disk space an additional period of time, it was felt that an interbody fusion would be suboptimal from this approach simply because of the impaction of the end plates.”
  The employee was discharged from the hospital on September 25, 2008, and instructed to remain in Anchorage for a followup appointment within a few days.

Dr. Peterson wrote another letter dated October 10, 2006 in which he explained the employee was a longstanding, established patient.
  He further explained the employee continued to be followed by him, and because she was an established patient, she elected to continue her care in Anchorage.
   

When seen for followup on October 31, 2006, the employee reported her radicular leg pain was almost totally resolved, although she still had some left foot discomfort, and anterior lateral thigh discomfort, which Dr. Peterson diagnosed as due to surgical positioning or meralgia paresthetica.
 The employee reported she needed pain medication only infrequently.
 He assessed her as having made satisfactory progress postoperatively, instructed her in activities with precautions, and planned to release her to work on November 6, 2006.

On December 28, 2006, the employee again saw Dr. Peterson for followup.
  He noted her left L4 radiculopathy and sciatica symptoms had moderated, although she still had aching in the thighs at night, which he again opined was due to surgical positioning or meralgia paresthetica.
  Dr. Peterson assessed her as making satisfactory postoperative progress and he prescribed physical therapy and increased activities.
  

On February 26, 2007, the employee filed a workers’ compensation claim (“WCC”) for transportation costs to Anchorage for her medical care with Dr. Peterson and Dr. Valentz, stating she felt it was prudent to continue her care with the physician who was familiar with her.
  The employer denied the claim in its March 12, 2007 answer, stating adequate medical facilities were available in Fairbanks.

On March 20, 2007, the employee was again evaluated by Dr. Peterson, and she reported continued left-sided low back pain and buttock pain that radiated to the anterolateral leg, and dorsum of the foot, which was worse with sitting and strenuous activity.
 He opined she had significant limitations and should remain at a light level of work, which allowed frequent changes in position.
  Dr. Peterson determined the employee was medically stable and assessed her as having a 28% whole body impairment.
  He also opined if her symptoms persisted, she might need spinal cord stimulation to attempt to moderate her leg pain.

On referral from Dr. Peterson, the employee was evaluated for spinal cord stimulation on April 23, 2007, by Dr. Valentz.
  He opined she would be a good candidate for this therapy, and referred her to Dr. Ramzi Nassar for a psychological evaluation for the spinal cord stimulator.
  However, on May 2, 2007, the employee again saw Dr. Peterson and reported she was unable to see Dr. Nassar for the psychological evaluation as the workers’ compensation carrier would not cover the evaluation.
  Dr. Valentz stated he would be willing to proceed with the permanent implant if the employee did well with the percutaneous trial.
  

On May 9, 2007, a prehearing conference was held on the issue of the employee’s travel costs.
  The employee was instructed to file an affidavit of readiness for hearing (“ARH”), if she was prepared to present her case to the Board.

Eventually, the employee did undergo a psychological evaluation performed by neuropsychologist Russell Cherry, PsyD., on May 21, 2007.
  Dr. Cherry opined the employee was well adjusted and there was no evidence of any psychological dysfunction, so that she was a good candidate for a spinal cord stimulator.

On June 25, 2007, the employee underwent percutaneous Medtronic lead placement.
  This was successful in reducing her pain by 70%, so the decision was made to place a spinal cord stimulator, which was done on July 30, 2007, by Dr. Peterson.
  

After some problems with abdominal pain in August of 2007,
 the employee was again seen for followup by Dr. Peterson on October 19, 2007.
  She complained of low back pain, worse with activity or prolonged standing or sitting, and her spinal cord stimulator was reprogrammed.
  The employee filed an ARH on her claim for transportation costs on October 29, 2007.
  

In a January 29, 2008 letter, Dr. Peterson explained that in planning the employee’s September, 2006 surgery, he was considering the possibility of interbody fusion, a procedure not available in Fairbanks, so that the employee was scheduled for surgery and postoperative follow-ups in Anchorage.
  He also explained some literature became available suggesting that interbody fusions in the employee’s situation would not improve the outcome, so that he performed a simple posterior lateral fusion.  Dr. Peterson indicated the procedure he actually performed is only done to a limited degree in Fairbanks due to the shortage of spine trained providers.
 

The employee filed a second ARH on February 26, 2008.
  The employer filed an answer to the WCC on March 28, 2008, stating it had not controverted any transportation expenses to date, and maintaining all necessary medical services were available in Fairbanks.
 Subsequently, a prehearing conference was held and the hearing date was set for July 31, 2008.

On May 21, 2008, in response to a letter written on May 19, 2008 by the employer, inquiring about the number of lumbar fusion surgeries he had performed in 2006 and 2007, orthopedic surgeon Dr. Whitham of Fairbanks stated he had performed approximately 4 such surgeries since September of 2007.

On May 20, 2008, the employee underwent a physical capacities evaluation.
  It was determined she was restricted to sedentary work.

II.  DOCUMENTATION OF TRANSPORTATION COSTS
On April 22, 2008, the employee submitted a letter listing her transportation costs to Anchorage from September, 2005 through October of 2006,
 as follows:  

September 27, 2005

$241.16

March 31, 2006 

$96.30 (airfare)

January 9, 2006

$357.10

February 10, 2006

$307.10

March 1, 2006


$251.10 (airfare)

March 29, 2006

$113.30

March 29, 2006

$111.80

April 24, 2006


$279.10

June 2, 2006


$193.10

August 17, 2006

$160.30

August 18, 2006

$158.80

September 1, 2006

$100.80

September 18, 2006

$102.30

September 20, 2006

$100.80

September 27, 2006

$390.00 (lodging)

October 10, 2006

$94.80 (airfare)

October 10, 206

$96.30 (airfare)

October 31, 2006

$94.80 (airfare)

There was documentation of the transportation costs for March 1, 2006 through October 21, 2006 attached to the letter.

III.  HEARING TESTIMONY

A.  Testimony of the Employee

The employee testified she was scheduled to see Dr. Stinson in Fairbanks for her back injury, but when she went for her appointment, she was seen by Dr. Cross, and was told she had to see Dr. Cross, rather than Dr. Stinson, as she had seen Dr. Cross before for a cervical spine problem. The employee testified she wanted to see Dr. Stinson as he had been recommended to her for spinal issues, and when she could not see him, she went to see Dr. Peterson in Anchorage. She also testified she had seen Dr. Peterson before her work injury.  After her September work injury, she was first seen at FMH ER.  

The employee testified she was working at Denali Care Center as a registered nurse when she suffered her work injury. She testified that based on her knowledge as a registered nurse, the experience and medical expertise of the health care provider is all important to the outcome.  She testified that was why she did not want to go to Dr. Cross for her work injury, and instead sought treatment with Dr. Peterson. The employee testified she had worked as an operating room nurse with Dr. Peterson in Anchorage for 14 years, his specialty is spines, and he is noted in his field.  She also testified Dr. Peterson had been her doctor prior to her work injury. The employee testified at the time of her surgery, Dr. Peterson recommended her husband travel with her, and she is requesting the employer pay for her husband’s travel as well as her own. 

Concerning Dr. Peterson’s experience in the type of surgery he planned to perform on her, the employee testified Dr. Peterson told her he had performed 181 such surgeries that year, but she did not know the number of surgeries he had performed of the type she actually had. She testified she expected a good outcome from surgery performed by a surgeon with Dr. Peterson’s expertise and experience.  

The employee testified she agreed with the statement of Dr. Peterson in his letter of October 20, 2006, in which Dr. Peterson stated that she was an established patient of his, and although lumbar fusion surgery was available in Fairbanks, as an established patient, she elected to continue her care in Anchorage.  

The employee testified Dr. Cross would have treated her, but she was unwilling to have her as a doctor.  She also testified she did not seek care from Dr. Whitham, as she knew he did not perform the type of surgery Dr. Peterson had scheduled.  She testified she went to Dr. Peterson after her work injury in part because she thought the new injury might be related to the back problem she had previously, for which Dr. Peterson treated her.  She testified she did not seek treatment from other doctors in Fairbanks for her work injury. She further testified she would have considered having her surgery in Fairbanks if the surgery she was scheduled for had been available in Fairbanks.   Concerning followup after surgery, she testified it is her experience surgeons do not want to do followup care if they do not perform the surgery.  She also testified followup care is often pain management, and she did not want to go to Dr. Cross.  She testified she did not seek pain management care in Fairbanks.  

The employee testified her son lives in Anchorage, so she stays with him when she is in Anchorage for medical treatment, but does not coordinate her trips for medical care with the purpose of visiting her family.

The employee testified she could not match the September 1, 2006 charge for $100.80 with any doctor appointment in Anchorage. The employee maintained the charges listed on the  April 22, 2008 letter to the employer, from September 18, 2006 through October 31, 2006 were related to her surgery.  She asserted the $390.00 charge listed on September 27, 2006, for Providence House, was the bill for lodging while she was recovering from surgery.

B.  Testimony of Molly Friess

Ms. Friess testified she is a workers’ compensation claims adjustor and has been working in Fairbanks since March, 2005.  She testified she had worked on the employee’s case since the injury, and transportation costs became an issue in the case at the beginning of the claim, when the employee told her she wanted to go to Dr. Peterson in Anchorage for her care.  Ms. Friess testified she explained to the employee she would only be reimbursed for travel expenses to the nearest location where adequate medical facilities were available.  She testified she did not pay the travel costs, as there were adequate facilities available in Fairbanks.  She also testified she had been the adjustor on five to ten claims for back injuries while in Fairbanks, and the only care that was not available in Fairbanks was spinal cord stimulators.  Ms. Friess testified the employee had been reimbursed for all her travel related to the spinal cord stimulator.  She testified there were several physicians in Fairbanks who provided care for injured backs.  She testified if she had been aware the surgery for which the employee was originally scheduled was not available in Fairbanks, she might have scheduled an employer’s medical evaluation and might have called doctors Jossee and Whitham to see if that procedure was available in Fairbanks.

Ms. Friess testified she did arrange for an employer’s medical evaluation, which took place in Anchorage.  She testified she chose Anchorage as there is only one physician in Fairbanks who performs those evaluations, and it takes a long time to get an appointment.  She further testified experience was important to her in choosing an EME physician. She also testified in seeking her own medical care, she would want to travel to have surgery performed by a surgeon who did 180 procedures a year as opposed to four procedures a year, and she would pay to travel for the extra expertise.  She also testified a surgeon with more experience and expertise probably has a greater chance of success.  When asked whether a surgeon with less experience and expertise can provide equally beneficial medical treatment, she testified the employer is not required to provide equally beneficial treatment, but only adequate medical treatment, per the statute.

II.  POSITIONS OF THE PARTIES

As a preliminary matter, the parties stipulated to Dr. Whitham’s testimony that he had been practicing in Fairbanks since 2001, and that since that time he has offered the lumbar surgery, posterior lateral fusions instrumented with pedicle screws such as the employee had in Anchorage, but not the surgery the employee was scheduled for in Anchorage, which was the interbody fusion.

The employee maintained she went to Dr. Peterson for treatment before her work injury, and continued under his care before and after her surgery for the work injury.  The employee argued she was scheduled for interbody fusion, which is a procedure that is not available in Fairbanks. She also maintained she elected to treat with Dr. Peterson after she determined the surgery she required was not available in Fairbanks, but also because Dr. Peterson was familiar with her condition and because of Dr. Peterson’s level of expertise in his field.  The employee argued that just because, fortuitously, the surgery that was performed was available in Fairbanks, the fact the surgery that was planned was not actually performed, should not act to forestall the employer’s responsibility to pay for the transportation costs.

The employer argued it is only required to pay the transportation costs for medical treatment to the nearest point where adequate medical facilities are available, pursuant to AS 23.30.395(26).
  The employer maintained the evidence established the type of surgery the employee had was available in Fairbanks, as Dr. Whitham performs that type of surgery and has been in Fairbanks since 2001. The employer contended the employee had been seeking treatment in Anchorage since 2005, for reasons of her own, not because such treatment was not available in Fairbanks.  The employer further argued the employee’s contention she sought treatment in Anchorage as she was scheduled for a procedure, an interbody fusion, which is not done in Fairbanks, is contrary to the evidence establishing she sought treatment in Anchorage at the onset of her medical difficulties.  The employer maintained the testimony of the adjustor, Molly Freiss, showed she discussed with the employee the issue of transportation costs to Anchorage at the start of the case, and she told the employee the employer would not pay for transportation costs to Anchorage just because the employee wanted to see Dr. Peterson. 

The employer maintained there was no evidence the employee could not have received adequate care in Fairbanks. The employer argued the employee chose to see Dr. Peterson for her care because of her preferences, and the employer was not obligated to pay for the transportation.  The employer also argued the issue of the planned surgery versus the surgery that was actually performed was a red herring, as the employee would have seen Dr. Peterson regardless of what kind of surgery was planned or performed.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. ADEQUATE MEDICAL FACILITIES

AS 23.30.030. Required policy provisions.

A policy of a company insuring the payment of compensation under this chapter is considered to contain the provisions set out in this section.

[image: image1.png]


(1) The insurer assumes in full all the obligations to pay physician's fees, nurse's charges, hospital services, hospital supplies, medicines, prosthetic devices, transportation charges to the nearest point where adequate medical facilities are available, burial expenses, and compensation or death benefits imposed upon the insured under the provisions of this chapter.
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(2) The policy is made subject to the provisions of this chapter and its provisions relative to the liability of the insured employer to pay physician's fees, nurse's charges, hospital services, hospital supplies, medicines, prosthetic devices, transportation charges to the nearest point where adequate medical facilities are available, burial expenses, compensation or death benefits to and for said employees or beneficiaries, the acceptance of the liability by the insured employer, the adjustment, trial, and adjudication of claims for the physician's fees, nurse's charges, hospital services, hospital supplies, medicines, prosthetic devices, transportation charges to the nearest point where adequate medical facilities are available, burial expenses, compensation or death benefits, and the liability of the insurer to pay the same are considered a part of this policy contract.

….

In our analysis, we must first apply the statutory presumption of compensability.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the claimed treatment or disability benefit and employment.
  This presumption continues during the course of recovery from the injury and disability.
  The Alaska Supreme Court held in Meek v. Unocal Corp., "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  

The employer argues that under AS 23.30.030, the employer must provide medical transportation to the nearest point where adequate medical services are available. The question then is, what is  the definition of adequate medical services?   In making this determination, we must strike a balance which preserves the employee’s right to adequate medical services and choice of physician, while protecting the employers from being required to pay for unreasonably costly or unnecessary travel expenses, thus protecting the rights of all parties.
  We find the Alaska Supreme Court decision in Bringmann,
 instructive in the instant case.  In Bringmann, the Court found when a complex medical procedure is not available in Alaska, an employee is entitled to transportation costs outside Alaska.
  In Bringmann, the employee suffered a severe ankle injury at work, and his treating physician recommended a year’s wait, with surgery if the bones had not fused naturally during that time.
  The employee then traveled to California to see a physician who recommended a complicated surgery involving several procedures.
  The Alaska Supreme Court in Bringmann found the complicated surgery recommended and later performed by the doctor in California was not available to the employee in Alaska, as no doctor in Alaska offered it to him, and thus the medical transportation costs of California were compensable.
  In Bringmann, the Alaska Supreme Court also discussed the meaning of “adequate” care, finding the employer in that case conceded an employee is entitled to out of state medical treatment when “equally beneficial treatment” is not available in the employee’s home state.
  The Court also found the employer must present evidence demonstrating the availability of a “similar, or equally effective” program in a more limited geographic area closer to the worker’s home.

In the instant case, at the first stage of the presumption analysis, the medical records demonstrate the employee’s lumbar spine condition required treatment, including surgery.  The record and the hearing testimony of the employee show the employee was a long time patient of Dr. Peterson, and knew of his experience and expertise from her professional work with him, as well as from having been his patient.  The record and hearing testimony demonstrate the employee felt she would experience the best outcome for her medical condition by having Dr. Peterson as her doctor.  The documentary record and the employee’s testimony also shows the employee’s treating physician, Dr. Peterson, recommended interbody fusion surgery, a procedure not available in Fairbanks, and which resulted in a portion of the disputed transportation costs.  Following the Alaska Supreme Court's rationale in Meek, we must apply the presumption of compensability from AS 23.30.120(a)(1) to the employee’s claim for medical transportation costs.
 We find the claimant's testimony, the medical records and Dr. Peterson’s recommendation, are enough evidence to raise the presumption the medical facilities in Fairbanks were not similar or equally effective to those in Anchorage, and therefore the employee’s medical transportation costs are compensable.

At the second stage of the presumption analysis, we look at the employer’s evidence rebutting the presumption in isolation.  The employer argued the evidence demonstrates that there are several physicians in Fairbanks that provide the care the employee needed for her lumbar spine condition, including an orthopedic surgeon,  David Whitham, M.D.,  who is able to perform lumbar fusion surgery.  The employer maintained this constitutes substantial evidence the medical facilities in Fairbanks are similar or equally effective to those in Anchorage, thus rebutting the presumption of compensability of the employee’s claim for medical transportation costs.  The Alaska Supreme Court in Alcan Electric v. Bringmann
 did not discuss specifically how the presumption of compensability could be overcome in a case addressing compensability of medical transportation.
  The Court did quote from Braewood Convalescent Hospital v. Worker’s Compensation Appeals Board, saying “the employer must present evidence demonstrating the availability of a similar, or equally effective program in a more limited geographic area closer to [the injured worker’s] domicile.”
  We find the care the employee required for her lumbar spine condition is available in Fairbanks, rebuts the presumption, except as to the surgery, as the parties stipulated to the fact there was no availability of interbody fusion in Fairbanks. 

Once the employer produces substantial rebuttal evidence, the presumption of continuing compensability for the claimed benefits drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."
  A longstanding principle we must include in our analysis is that inconclusive or doubtful medical testimony must be resolved in the employee's favor. 

At the third stage of the presumption analysis, we find the employee has proven by a preponderance of the evidence the interbody fusion surgery Dr. Peterson in Anchorage planned to perform is not available in Fairbanks, so that adequate, or equally effective care was not available in Fairbanks for her surgery.  However, we also find the employee has not proved by a preponderance of the evidence the medical care unrelated to her surgery is not available in Fairbanks.

The record shows although the lumbar fusion surgery the employee actually had was available in Fairbanks, the surgery Dr. Peterson planned to do, the interbody fusion, was not available in Fairbanks.  According to the operative report, Dr. Peterson’s decision not to perform the planned interbody fusion surgery was made during surgery, based on the employee’s lumbar spine condition visualized at surgery.  We find, based on Dr. Peterson’s plan to perform a surgical procedure that was not available in Fairbanks, that adequate, or similar and equally effective, medical facilities were not available in Fairbanks.  Because we base our finding on Dr. Peterson’s planned interbody fusion surgery, we do not have to determine whether the lumbar fusion surgery offered by Dr. Whitham in Fairbanks constituted adequate, similar or effective medical treatment to the lumbar fusion surgery offered by Dr. Peterson in Anchorage. 

Concerning the medical transportation costs not related to the surgery, the employer presented evidence that there are several doctors in Fairbanks that provide care for injured backs.  The employee testified at hearing that she sought care for her injured back from only one doctor in Fairbanks, Dr. Stinson, and that when she could not see Dr. Stinson, she went to Dr. Peterson. The employee testified she preferred to obtain her medical care from Dr. Peterson because she was an established patient of his, he was familiar with her medical condition and because he had experience and expertise in back care. However, the employee did not present evidence that, except for the surgery, the medical care from the other doctors who provide care for injured backs in Fairbanks was not adequate, or similar or equally effective to that available in Anchorage.  We therefore find that, except for surgery, the employee has not proven by a preponderance of the evidence the medical facilities in Fairbanks were not similar or equally effective for her back condition.  

II. MEDICAL TRANSPORTATION

A.  Medical Transportation for Spinal Surgery

Because we find Anchorage is the location of the nearest adequate medical facility for the employee’s planned interbody fusion surgery, we find the employee is entitled to travel costs associated with her September 2006 surgery by Dr. Peterson.  

The employee has also requested reimbursement for her husband’s travel costs associated with her surgery.  Applying the presumption analysis to the husband’s travel costs, we find the employee raised the presumption these costs are compensable based on Dr. Peterson’s recommendation the employee’s husband travel with her to Anchorage to assist her during and after her surgery.
  At the second stage of the presumption analysis, we find the employer provided no evidence to rebut the presumption.  At the third stage, we find, based on Dr. Peterson’s recommendation, the employee has proven by a preponderance of the evidence the assistance of her husband was reasonable and necessary to promote her recovery.   Therefore, we also find the employee is entitled to her husband’s airfare for travel to and from Anchorage, and lodging costs, if any. 

We find the employee’s and her husband’s air travel expenses for September 18, 2006 of $102.30, September 20, 2006 of $100.80, and October 10, 2006 of $94.80 and $96.30 are compensable. We also find the employee’s air travel expense of $94.80 for October 31, 2006, for the postoperative followup visit to Dr. Peterson compensable.  In addition, we find the lodging bill of $390.00 to be compensable.  We shall order the employer to pay the travel costs of airfare in the amount of $394.20 and lodging in the amount of $390.00, for a total of $784.20.

B.  Other Medical Transportation Costs 

Because we find there were adequate medical facilities in Fairbanks for the other care the employee received in Anchorage for which medical transportation costs are disputed, we find the employee is not entitled to the remainder of the travel costs requested.  We shall deny and dismiss the employee’s claim for the remainder of the travel costs requested.

III.  INTEREST
8 AAC 45.140 provides, in pertinent part:


Interest. (a)  If compensation is not paid when due, interest must be paid …at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

(b)  The employer shall pay the interest

  ….

  (3)  on late-paid medical benefits to


(A) the employee or, if deceased, to the employee’s beneficiary or estate, if the employee has paid the provider or the medical benefits;


(B) to an insurer, trust, organization, or government agency, if the insurer, trust, organization, or government agency has paid the provider of the medical benefits; or 


(C) to the provider if the medical benefits have not been paid.

AS 23.30.155(p) provides:

An employer shall pay interest on compensation that is not paid when due.  Interest is required under this subsection accrues at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due.

For injuries which occurred on or after July 1, 2000, AS 23.30.155(p) and our regulation at 8 AAC 45.142 require the payment of interest at a statutory rate, as provided at 
AS 09.30.070(a), from the date at which each installment of compensation, including medical compensation, is due.  The Courts have consistently instructed us to award interest to claimants for the time-value of money, as a matter of course.
  We find interest should be paid at the statutory rate for the loss of the time value of the benefits pursuant to 8 AAC 45.142, AS 23.30.155(p) and AS 09.30.070(a).  We shall order the employer to pay interest on the past due benefits of $784.20.

IV.  ATTORNEY’S FEES AND COSTS

AS 23.30.145 states, in pertinent part:

(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .

(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

8 AAC 45.180 states, in relevant part:

(b)…An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145(a) must (1) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and (2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claim for which the services were rendered; at the hearing the attorney may supplement the affidavit by testifying about the  hours expended and the extent and character of the work performed after the affidavit was filed.  If the request and affidavit are not in accordance with this subsection, the board will deny the request for a fee in excess of the statutory minimum fee, and will award the minimum statutory fee.

….

Based on our review of the record, we find the employer controverted the employee’s claim, and the employee’s attorney has successfully obtained benefits for the employee.  Specifically, we find the employee’s attorney effectively prosecuted the employee’s entitlement to benefits.  The Board concludes we may award attorney's fees under AS 23.30.145(a).  However, the employee’s attorney has not yet submitted his affidavit of attorney’s fees and costs.  Although 8 AAC 45.180 requires the affidavit to be submitted at least three working days before the hearing, we shall allow the submission of the supplemental affidavit as it serves substantial justice and the objective of ensuring competent counsel are available to represent injured workers articulated by the Alaska Supreme Court in Wien Air Alaska v. Arant.
   In addition, under 8 AAC 45.195, we have authority to waive a procedural requirement if manifest injustice to a party would result from a strict application of the regulation. We find manifest injustice would result to the employee if the employee’s attorney were limited to the statutory minimum in attorney’s fees.  We shall allow the employee’s attorney 14 days from the date of this Decision and Order to submit his affidavit of attorney’s fees and costs.  We shall allow the employer an additional ten days from the date the employee’s attorney files his affidavit to file its opposition, if any.  We shall retain jurisdiction over the issue of attorney’s fees and costs.


ORDERS
1. The employer shall pay the medical transportation costs related to the employee’s September, 2006 surgery in Anchorage in the amount of $784.20, pursuant to AS 23.30.030(2).

2. The employee’s claim for the disputed medical transportation costs not related to her September, 2006 surgery is denied and dismissed.

3. The employer shall pay interest on the past due benefits of $784.20, pursuant to 8 AAC 45.142, AS 23.30.155(p) and AS 09.30.070(a).
4. We shall retain jurisdiction over the issue of the employee’s attorney’s fees and costs.
5. The employee shall submit an affidavit of attorney’s fees and costs, pursuant to AS 23.30.145 and 8 AAC 45.180, within 14 days of the date of this Decision and Order.

6. The employer shall have 10 days from the receipt of the employee’s affidavit of attorney’s fees and costs to file its opposition, if any.

Dated at Fairbanks, Alaska on December 5, 2008.
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Jeffrey Pruss, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained from the Alaska Workers’ Compensation Appeals Commission. 

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.
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I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of SHEILA N. BERMEL employee/claimant; v. BANNER HEALTH SYSTEMS, employer; SENTRY INS. CO., insurer/defendants; Case No. 200514943; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on December 5, 2008.
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