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ALASKA WORKERS' COMPENSATION BOARD

          P.O. Box 115512
Juneau, Alaska 99811-5512

	FORREST A. NUNN, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

LOWE'S CO., INC,

                                Self-insured Employer,

                                                     Defendant.
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)
	FINAL DECISION AND ORDER

AWCB Case No.  200614037
AWCB Decision No. 08-0241  

Filed with AWCB Anchorage, Alaska

on December 8, 2008


The Alaska Workers’ Compensation Board (“Board”) heard the employee’s workers’ compensation claim (“WCC”) on April 3, 2008, in Anchorage, Alaska.  Attorney Michael Jensen represented the employee (“employee”).  Attorney Nora Barlow represented the employer (“employer”).  The record was held open for the hearing on September 24, 2008, to hear the parties’ final oral arguments.  After the hearing on September 24, 2008, the record was left open for receipt of additional evidence concerning the employee’s attorney’s fees and costs, which was received on September 30, 2008.  After reviewing the entire record, and meeting again to deliberate on October 8, 2008, we closed the record.


ISSUES
1. Is the employee entitled to medical benefits and medical related transportation benefits, pursuant to AS 23.30.095 and AS 23.30.030?

2. Is the employee entitled to temporary total disability (“TTD”) benefits pursuant to 
AS 23.30.185?

3. Is the employee entitled to permanent partial impairment benefits, pursuant to 
AS 23.30.190?

4. Is the employee entitled to interest on any late paid benefits, pursuant to 8 AAC 45.142, 
AS 23.30.155(p) and AS 09.30.070(a)?
5. Is the employee entitled to attorney’s fees and costs, pursuant to AS 23.30.145?


SUMMARY OF THE EVIDENCE
I.  FACTUAL AND MEDICAL HISTORY

A.  Left Shoulder Injury

The employee, who is 48 years old, started working for the employer as a delivery driver on June 22, 2005.
  His job duties required him to deliver appliances, doors and other heavy items to customers.
  The employee sought medical attention for his left shoulder pain on August 15, 2006, when he consulted Loetta Woods, D.O., for “several concerns,” including the left shoulder pain.
  He complained to Dr. Woods he had a sharp pain in his left shoulder, which had gotten worse over the past year and interfered with his sleep.
  Dr. Woods associated the employee’s left shoulder pain with the rotator cuff and referred him for magnetic resonance imaging (“MRI”).
  The MRI revealed a small focus of increased signal distally at the insertion point of the infraspinatus tendon, no full-thickness rotator cuff tear, and a type II acromion, with moderate acromioclavicular (“AC”) joint degenerative hypertrophy, suggesting an increased underlying risk of impingement. 
  On a follow-up visit with Dr. Woods on August 31, 2006, the employee reported an injury to his left shoulder while moving a refrigerator at work.
  He stated the pain had become more intense and radiated into his neck and skull, interfering with his sleep.
  Dr. Woods recommended the employee use a sling, ice, and the pain medication Lortab for his pain, and she also restricted him to light duty at work.
  On September 8, 2006, the employee saw Dr. Woods again for follow-up, complaining of increased pain and requesting a release from work.
  Dr. Woods restricted the employee from working until after his September 14, 2006 appointment with an orthopedic surgeon and a treatment plan had been established.

The employee saw orthopedic surgeon Bret Mason, D.O., on September 14, 2006.  Dr. Mason diagnosed the left shoulder with impingement syndrome, subacromial bursitis, with rotator cuff tendonosis versus partial tear and a painful AC joint.
  Dr. Mason treated the employee with steroid injections into his left shoulder,
 prescribed physical therapy (“PT”) two to three times per week for four weeks, and restricted him from working for three weeks.
  The employee did participate in the physical therapy for five sessions, but stopped as his pain and “popping” in the shoulder did not improve.
 The employee was seen for follow-up by Dr. Mason on October 5, 2006, at which time the employee stated he had received complete pain relief for two days with the steroid injection, but the pain had returned and was still interfering with his sleep.
  Dr. Mason diagnosed the employee with chronic pain and instability, left AC joint, and impingement syndrome of the left shoulder, with a clinical rotator cuff tear.
  Dr. Mason also discussed arthroscopic surgery with the employee.
  

At the request of the employer, the employee was seen by Bryan H. Laycoe, M.D., a board certified orthopedic surgeon, on October 25, 2006, for an employer’s medical evaluation (“EME”).
  Dr. Laycoe reviewed the medical records and conducted a history and physical examination of the employee.
 He diagnosed the employee as follows:

1. Anterior left shoulder pain, by history with strain lifting at work, August 30, 2006.

2. Pre-existing chronic one year history of identical anterior shoulder pain.

3. Possible subacromial bursitis, possible AC joint pain, possible tendinitis, and possible capsular tightness, origin to pain.

4. Psychological and socioeconomic factors affecting his physical condition, as evidenced by his significant level of pain, his abrupt desire to have surgery within six weeks of his injury, his focus on his attorney, and his prior history of having surgery for bilateral tennis elbow in 2000.
 

a.  This in light of MRI and x-rays that look quite good.

Dr. Laycoe opined the work incident of August 30, 2006, was not the substantial cause in the development of the employee’s diagnoses or condition at the time, nor was the work incident the substantial cause of the employee’s need for surgery.
  He opined surgery might reveal a shoulder that was normal, and if only a subacromial decompression or AC joint procedure for AC joint arthritis and impingement were performed at surgery, then one would not view the work injury as the substantial cause for this surgery and this diagnosis.
  Dr. Laycoe based his opinions on the employee’s one-year history of shoulder pain and the findings of pre-existing conditions on MRI.
  Dr. Laycoe opined it was problematic the employee wanted to “rush into surgery” and speculated the employee’s bilateral elbow surgery that he had in the year 2000, particularly if that surgery was also work-related, might be framing the employee’s focus on his present condition, including the impending winter months.
  Dr. Laycoe opined the employee’s subjective complaints outweighed his objective findings, that he could be released to light duty work with lifting restrictions, and that he had not reached medical stability.
  Dr. Laycoe did recommend further diagnostic studies.

On November 6, 2006, Dr. Mason responded to a letter from claims adjustor Elizabeth Horton, which included a copy of Dr. Laycoe’s EME report, asking whether he agreed with Dr. Laycoe’s findings.
  Dr. Mason responded he did not agree with the findings, except that he agreed a second MRI should be done.
  A copy of the letter was sent to the employee, who stated he did not agree with Dr. Laycoe’s opinion that the employee wanted surgery.
  The employee stated if his problem could be fixed without surgery, he would prefer not to have surgery.
  He also stated Dr. Laycoe seemed to have an opinion of his work ethics after one meeting.

A second MRI of the left shoulder was performed on November 7, 2006.
  This MRI showed a small bursal surface tear of the infraspinatus, mild supraspinatus peritendinitis, and moderate acromioclavicular joint arthrosis.
  Dr. Laycoe wrote an addendum to his October 25, 2006 EME report on December 1, 2006, after reviewing the results of the November 7, 2006 MRI.
  
Dr. Laycoe diagnosed the employee as follows:

1.  Anterior left shoulder pain, by history was strained lifting at work on August 30, 2006 with subjective aggravation of preexisting partial thickness degenerative laminated tear of the supraspinatus tendon, left shoulder.

2. Preexisting, chronic, one-year history of identical anterior shoulder pain, secondary to degenerative laminated tear of the supraspinatus.

3. Psychological socioeconomic factors affecting his physical condition.

Dr. Laycoe opined the substantial cause in the development of the employee’s shoulder symptoms was a preexisting degenerative laminated failure or tear of the supraspinatus tendon, which had been developing with shoulder symptoms for one year prior to the incident of August 30, 2006.
  
Dr. Laycoe also opined the work injury of August 30, 2006 aggravated a preexisting condition, but was not the substantial factor in the MRI findings of November 7, 2006.
  He further recommended arthroscopic surgery with debridement, repair and possibly subacromial decompression.
  In a December 12, 2006 letter, after reviewing additional medical records, Dr. Laycoe opined the August 30, 2006 work injury was not the substantial cause for the recommended left shoulder surgery.
  Dr. Laycoe also opined the employee would not be medically stable and would not be able to return to heavy duty work until four to six months after surgery.

The employee underwent arthroscopy of his left shoulder, performed by Dr. Mason, on January 9, 2007.
  The procedures performed were: 1) arthroscopy with subacromial decompression, including anterior acromioplasty; 2) repair of SLAP lesion and anterior inferior labrum (8 o’clock to 11:30 o’clock position); 3) debridement of 10% partial tear, rotator cuff; and 4) mini open Mumford procedure, partial claviculectomy, left shoulder.
  Concerning the Mumford procedure, Dr. Mason opined in a clinic note of January 22, 2007, that the work injury, on a more probable that not basis, exacerbated a preexisting condition, which caused the necessity for the Mumford procedure.
  Dr. Mason also noted the employee felt his shoulder injury was a work injury, as he had not had prior shoulder problems, and on August 30, 2006, when moving a refrigerator and trying to lift it over a handrail, he felt a burning and tearing sensation in his shoulder that went up his neck.
  
Dr. Mason opined this could be consistent with a tear of the superior labrum discovered at surgery.

The employee was seen by Dr. Mason for followup on January 29, 2007 and February 19, 2007.
 Dr. Mason noted on both occasions the employee was doing well and on February 19, 2007, the employee had started a progressive resistive exercise and strengthening protocol.  On March 26, 2007, the employee was seen again by Dr. Mason, who noted the employee was doing extremely well and back to work with full duties and no restrictions.
 Dr. Mason expressed concern the employee was unloading heavy appliances off a flatbed trailer, but the employee assured him he would be careful, get the proper help and avoid reinjury.
  He noted the employee had been diligent with his home exercise program.

On referral from Dr. Mason, the employee was evaluated by Edward Barrington, M.D., on June 25, 2007, for a permanent partial impairment (“PPI”) rating.
  Dr. Barrington rated the employee’s PPI at 7% impairment of the upper extremity, which equates to 4% whole person impairment, as follows:

The following values are taken from the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition.  Figure 16-40 found on page 476 would allow 2% impairment for flexion and 1% impairment for extension.  Figure 16-43 found on page 477 would allow 2% impairment for abduction and 1% for adduction.  Figure 16-46 found on page 479 allows 0% impairment for external rotation and 1% impairment for internal rotation.  Added, this allows 7% impairment of this patient’s left upper extremity due to shoulder impairment.  Table 16-3 found on page 439 of the Guides, converts 7% impairment of the upper extremity to 4% whole person impairment.

On November 24, 2007, the employee was evaluated by John Lipon, D.O., an orthopedic surgeon, in a Board-ordered second independent medical evaluation (“SIME”).
  The following questions, in relevant part, were submitted to Dr. Lipon by the Board Designee:

1. What is your diagnosis of Mr. Nunn’s left shoulder complaints, symptoms and/or conditions?  Please state the objective findings to support your diagnosis.

2. Which complaints or symptoms are, or are not related to the 8/30/2006 injury and what is the basis for your opinion?

3. Did the 8/30/2006 injury aggravate, accelerate, or combine with a pre-existing condition to produce the need for medical treatment or the disability?

a. If so, did the aggravation, acceleration, or combining with the preexisting condition produce a temporary or permanent change in the preexisting condition?

b. If not, can you rule out the injury as a substantial factor
 in the aggravation, acceleration, or combining with the pre-existing conditions on a more probable than not basis.

c. If not, do you have an alternate cause for the current condition?

4. What specific addition treatment, if any, is indicated/recommended as a result of the 8/30/2006 injury?...

Dr. Lipon diagnosed left shoulder impingement syndrome, partial tear of the rotator cuff and AC joint degenerative changes, which he considered pre-existing, but which were aggravated by the work injury of August 30, 2006.
  He also diagnosed a left shoulder type 3 superior labral anterior and posterior (“SLAP”) lesion, also caused or aggravated by the August 30, 2006 work injury.
  Dr. Lipon further opined the employee’s January 9, 2007 left shoulder surgery was related to the work injury of August 30, 2006.
  In addition, Dr. Lipon indicated the employee was 100% normal before the onset of symptoms in his left shoulder.
  He opined the employee’s condition required the surgery that was performed in January of 2007, and that the employee’s condition had improved back to 75% of where the patient had been before the onset of symptoms.
  He determined the continued pain and limited range of motion in the employee’s left shoulder were permanent changes in comparison with his pre-existing conditions.
  Dr. Lipon could not rule out the employee’s August 30, 2006 injury as a substantial factor in the aggravation, acceleration, or combining with the preexisting condition, nor could he find an alternate cause for the employee’s current condition.
  Dr. Lipon opined the employee was medically stable six months after his January 9, 2007 surgery, or July 9, 2007.
  Finally, Dr. Lipon assigned the employee a 14% permanent partial impairment (“PPI”) rating for his shoulder condition, which equated to an 8% whole person PPI rating, as follows:

Have utilized the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition,
 for the following rating determination.  The operative procedure documents there was a partial distal clavicle resection.  On page 506, Table 16-27, that warrants 10% impairment of the left upper extremity.

For range of motion, this information is found on pages 475 through 479 of the Guides.  There is decreased forward flexion of 170 degrees, which is 1% impairment of the left upper extremity.  Internal rotation of 50 degrees is 2%. Extension of 40 degrees is 1%.  Adding 1 + 2 + 1, there is a total of 4% impairment of the left upper extremity based on loss of motion.

On page 604 one finds the Combined Values Chart.  Combining the 10% for the distal clavicle resection with the 4% for loss of range of motion, he has a total of 14% left upper extremity impairment.  On page 439, Table 16-3, the 14% left upper extremity impairment equals 8% whole person impairment.
  

Dr. Lipon opined the impairment rating is due in whole to the work injury of August 30, 2006, on a more probable than not basis.
 

Dr. Mason testified at a deposition on March 27, 2008.
  Dr. Mason testified that based on the employee’s job description as a delivery driver with the employer, that type of work could make a preexisting condition, including a preexisting degenerative condition, symptomatic.
  He testified the employee’s type II acromion, a pre-existing condition, subjected him to an increased underlying risk of the clinical syndrome of impingement, which could be exacerbated by heavy lifting and use of the arm overhead.
  He further testified the impingement syndrome causes the tendon to tear, which is called impingement with a resulting rotator cuff tear.
  Dr. Mason testified when he first saw the employee in September, 2006, the employee described a history of shoulder pain starting at the beginning of the year, and a work injury when moving a refrigerator above a stair, when he had a sudden onset of severe pain.
  

Dr. Mason testified that during surgery on January 9, 2007, he found a partial tear of the rotator cuff, signs of impingement, bursitis, and a type III SLAP lesion.
  He testified there was a tear at the base of the tendon, a torn labrum, and a partial tear of the rotator cuff.
  Dr. Mason testified during surgery he repaired the tears, decompressed the subacromial space by cleaning out the inflamed hypertrophic painful tissue, and performed acromioplasty.
 

Dr. Mason testified although the MRI’s did not show all the tears he saw during surgery, if a subspecialist in orthopedic MRI were to view the MRI’s, he might see the tears.
  He testified the MRI’s performed on the employee were of a low resolution, 0.35 Tesla, whereas the MRI machine he now used was a 1.5 Tesla, and the difference was an improved resolution, clarity, and ability to read them.

Concerning whether the August 30, 2006 work injury was the substantial cause of the tears he visualized at the time of surgery, Dr. Mason testified it was hard to know without a video camera in the shoulder 24 hours per day, but he went by history.
  He testified the employee’s description of his injury was definitely consistent with the tearing of the superior labrum, and an exacerbation of the impingement.
  He testified the rotator cuff tear was probably the result of wear and tear over a longer period of time.
  He also testified he could not rule out the employee’s work as a factor in aggravating the degenerative conditions in the employee’s shoulder, including bursitis and the mild degenerative condition of the glenohumeral joint.
  He testified he agreed with Dr. Lipon’s opinion the surgery was reasonable and necessary, and attributable to his injury.
  Dr. Mason further testified the employee’s shoulder condition was an exacerbation of a preexisting condition that with greater than 51% certainty led to his need to have a partial claviculectomy, Mumford procedure.

Dr. Mason testified although Dr. Fritz observed a SLAP lesion on the August 16, 2006 MRI, it was still his opinion the August 30, 2006 work injury caused or exacerbated the SLAP lesion, saying “[T]hat’s usually that tearing feeling that you get.”
  He further testified “…that when people report a tearing, it has been my experience it will be tearing of the superior labrum or tearing of the rotator cuff, and it’s usually off the bone.  So something gives you a tearing sensation from the bone.”
  He testified you can have a SLAP lesion and then you can exacerbate that and propagate the tear.
 He testified although Dr. Fritz opined the SLAP lesion appeared the same on the two MRI’s, the most objective evidence is looking at the SLAP lesion and photographing it.
  Dr. Mason further testified although Dr. Fritz’s opinion would suggest the SLAP lesion was the same on both MRI’s, you can have a propagation of a couple of millimeters of a tear, which cannot be visualized on MRI.
  Dr. Mason testified, summarizing the employee’s situation, opining the employee had a type II acromion, preexisting AC joint degenerative joint disease, which develops over time, and a preexisting partial tear of the rotator cuff, and a preexisting SLAP lesion, and the refrigerator came down on him during the work injury incident, “…I think this can exacerbate everything we said.”

Dr. Mason further testified the employee if the employee had had an appointment to see him before the August 30, 2006 injury, he would have treated him conservatively even without that work injury, but there is no way to tell whether he would have gotten better with conservative treatment or not.
  He also testified a propagation of the SLAP lesion could have caused the sharp pain the employee experienced with the August 30, 2006 work injury, and usually, if he heard a description of a severe tearing or giving-out pain, there is some kind of tissue separating from bone.
  He testified the sharp pain described by the employee influenced his decision to go ahead with surgery.

Russell Fritz, M.D., was deposed telephonically on April 2, 2008.
  Dr. Fritz testified he is a radiologist whose practice is limited to orthopedic imaging, with the knee and shoulder being the most common studies that he reads.
  Dr. Fritz’s curriculum vitae, attached to his deposition as exhibit 1, shows he is a board certified as a radiologist and medical examiner,
 frequently lectures, and has many published articles on the interpretation of MRI’s.
  Dr. Fritz testified he reviewed two MRI’s, and their accompanying reports, on the employee, one from August 18, 2006, and the other from November 7, 2006.
  He testified his findings were in his report, and his first finding was a fluid-filled intrasubstance partial tear, which was in the rotator cuff at the junction of the supraspinatus and infraspinatus tendons.
  He further testified he measured the tear, which was 
11 mm from anterior to posterior and 7 mm from medical to lateral.
  Dr. Fritz testified his next finding was the “tear extends close to the articular surface that an orthopedic surgeon would see with an arthroscope inside the joint,” but there was a thin strip of articular surface fibers remaining intact at the medial margin of the greater tuberosity, so the tear does not go clear to the surface, and is thus intrasubstance.
  He testified his next finding was fluid in the bursa adjacent to the tear, indicative of bursitis associated with the tear.
  He also testified the next positive finding was a superior labral tear, extending anterior and posterior to the biceps tendon, which is the SLAP lesion.
  Dr. Fritz testified his final positive finding is advanced cartilage loss in the AC joint, with mild adjacent spurring, which is arthritis.
  He testified he did not measure the SLAP lesion on the MRI’s, but he did not think the lesion had changed in size at all from the August 16, 2006 to November 7, 2006.
  He further testified there is no way to tell whether a tear is recent or old.

Dr. Fritz testified the August 16, 2006 MRI was a lower field-strength, and thus a lower resolution MRI than the November one, but the image quality was good on the August 16, 2006 MRI, and it was clear cut to him the superior labrum was torn on both studies.
  He further testified typically radiologists do not measure the length of SLAP lesions, so it is fair to say you cannot really tell if the length of a lesion has extended between the taking of the first MRI and the second MRI.
  
Dr. Fritz testified if a lesion extended another 3 mm or so, it would be below the limits of resolution, so the SLAP lesion on the November, 2006 MRI could have been longer than the one on the August, 2006 MRI, but not significantly so.
  He also testified the rotator cuff tear appeared the same on both the MRI’s.
  He testified fraying of the acromion, or peritendinitis would not be seen on an MRI.
  When asked whether the MRI’s contradicted Dr. Mason’s statement that the SLAP lesion had propagated or gotten worse between the first and second MRI’s, Dr. Fritz testified:

Well, the MRI, I don’t see any change.  But he’s saying the patient did worse, so he suspects there was a change.  I guess the MRI just, you know, isn’t helpful; it doesn’t confirm that thesis.  But knowing that there are some things the MRI does not see, you know, you just have to take it for what it’s worth.

The deposition of the EME physician, Dr. Laycoe, was conducted on April 23, 2008.
  Dr. Laycoe testified that neither the employee’s August 30, 2006 work incident nor his work history as a delivery man at Lowe’s, which included carrying heavy objects, were the substantial cause of the employee’s need for medical treatment or disability after August 30, 2006.
  Dr. Laycoe also opined repetitive use would play a role in each of the employee’s five shoulder conditions, including rotator cuff tears, bursitis, impingement, type III SLAP lesions, and tears of the anterior and superior glenoid labra.
  He testified the employee’s left shoulder conditions were chronic, not acute.
  He testified the bursitis and rotator cuff conditions develop over years, and the labrum tears developed over a six month period.
  Dr. Laycoe testified repetitive use, especially overhead use, “loosens up the shoulder, the ball and socket move excessively, and the ball starts pushing against the labrum or the biceps tendon or the rotator cuff tendon and it impinges against those structures.
  Dr. Laycoe testified he did not do a detailed analysis of the employee’s work, but believed he had a satisfactory appreciation of his delivery-type work to know it doesn’t really require overhead work.

Dr. Laycoe also testified he agreed with the PPI rating given by Dr. Lipon.
  However, he also maintained he would assign the employee’s occupational exposure over one year’s time at Lowe’s one part in comparison to all his years of work over his lifetime, that is, if the employee had worked for 30 years, the work at Lowe’s would be apportioned only 1/30 of that PPI rating.
   Finally, he conceded people can have degenerative changes without experiencing pain, and work can play a role in causing an asymptomatic degenerative condition to become symptomatic.
 

Dr. Lipon issued an addendum to his SIME report on July 5, 2008.
  His diagnoses for the employee did not change from his SIME report of November 18, 2007,
 and were as follows:  

1. Left shoulder impingement syndrome, partial tear of the rotator cuff and acromioclavicular joint degenerative changes.  These are considered pre-existing but aggravated by the industrial injury of August 30, 2006, on a more probable than not basis.

2. Left shoulder type 3 SLAP lesion (superior labral anterior and posterior lesions) which was either caused or aggravated by the industrial injury of August 30, 2006, on a more probable than not basis.

3. Left shoulder surgery on January 9, 2007 which included an arthroscopic subacromial decompression/anterior acromioplasty, repair of the SLAP lesion, and debridement of the partial tear of the rotator cuff.  In addition, there was a mini open Mumford procedure/partial claviculectomy.  The surgical procedures are related to diagnoses 1 and 2 above and the industrial injury of August 30, 2006, on a more probable than not basis.

Dr. Lipon explained the employee had an acromion with a slight curve on the left shoulder, which predisposed him to impingement syndrome.  He stated this syndrome most commonly occurs in persons whose work or avocational pursuits involve repetitive abduction and/or flexion.  Dr. Lipon opined the impingement, degenerative changes of the AC joint and rotator cuff were considered preexisting.
  He noted the employee’s left shoulder condition became symptomatic at some point between August, 2005 and January, 2006, after he began working as a delivery driver with the employer starting in June, 2005.  He attributed the left shoulder type III SLAP lesion to a combination of degenerative changes and trauma, with the labral tears anteriorly and posteriorly perhaps present to some extent from degenerative changes, but either caused or aggravated by the industrial injury of August 30, 2006.
  He also opined the partial thickness tear of the left rotator cuff was due in part to attrition accompanying aging and permanently aggravated by the work injury of August 30, 2006.
  Dr. Lipon noted the January 9, 2006 surgery was directed at decompressing the subacromial area with an anterior acromioplasty to remove the curved portion of the acromion to make it flat and thus eliminate the impingement.

He further opined the employee’s pain was so severe by September 8, 2006, that Dr. Woods took him off work, indicating the left shoulder condition had worsened to the point he could no longer perform his job, due to the work injury.
  Dr. Lipon opined the employee’s work with the employer from November, 2005 to August 29, 2006, caused temporary aggravation and increased symptoms, which prompted the need for medical evaluation on August 15, 2006.
  He also opined the August 30, 2006 work injury caused a permanent change in the employee’s preexisting condition and caused the need for surgery.
  He indicated the cause of the employee’s disability and need for time loss was the direct result of the work injury of August 30, 2006, which aggravated his preexisting condition and caused a tear in the rotator cuff, and caused or aggravated the type III SLAP lesion, and caused the need for surgery.
  Dr. Lipon, considering all the contributing causes of the employee’s disability and need for medical treatment, opined the August 30, 2006 work injury was the substantial cause of the employee’s disability and need for treatment.
  He noted the preexisting type II acromion and degenerative changes of the left shoulder did not cause the employee any time loss or disability prior to the industrial injury of August 30, 2006.

Dr. Lipon’s deposition was taken on August 29, 2008.
  Dr. Lipon testified he had reviewed the depositions of Dr. Fritz, Dr. Mason and Dr. Laycoe, as well as the March 13, 2008 report of 
Dr. Fritz, and in addition, his own reports, SIME evaluation, Dr. Mason’s records, operative report and Dr. Mason’s March 26, 2007 report.
  Dr. Lipon testified that none of the information he reviewed changed his opinions from those expressed in his July 5, 2008 report.
  He testified it was still his opinion the August 30, 2006 work injury is the substantial cause of the employee’s disability and need for medical treatment.
  He testified there was never any diagnosis regarding impingement syndrome, degenerative changes of the AC joint or rotator cuff tears before August 30, 2006.
  He testified there was an MRI report that showed the possibilities of impingement, some degenerative changes of the rotator cuff and the AC joint, but there was never any indication that any one of those was the specific cause of the pain that Mr. Nunn went in to see Dr. Woods for on August 15, 2006.
  He further testified while Dr. Fritz did a nice job of reviewing the two MRI’s, Dr. Fritz’s report did not show findings Dr. Mason noted in his operative report, and specifically, Dr. Fritz did not see everything that was torn at that labrum.
  In addition, he testified Dr. Fritz did not see the biceps tendon was 40% torn and detached, as was found during surgery.
  Dr. Lipon testified Dr. Mason’s operative report showed there was a “tear that was probably three-quarters of an inch completely off the bone that Dr. Fritz did not see.  That’s more than just a few millimeters.”

Dr. Lipon testified Dr. Woods, in her examination of the employee on August 15, 2006, did not make any specific diagnosis and on physical examination did not do any tests to determine the origin of the pain, or any impingement testing, or other testing, such as the O’Brien or the crank or the abduction stress test for rotator cuff involvement, or instability tests to see if there was looseness or instability of the joint.
  

Dr. Lipon testified the first mention of “tearing pain of his left shoulder” was in the October 5, 2006 report of Dr. Mason.
  Dr. Lipon testified in the other medical reports the employee typically described the pain as burning or stabbing.
  Dr. Lipon testified the employee’s description of the pain as tearing reinforced his opinion about the labral pain having been caused or aggravated by the work injury of August 30, 2006,
 and he opined the fact the employee mentioned tearing on the one occasion is significant.
  He also testified the employee described his pain to him as burning and stabbing, and that patients use their own words to describe things.
  Dr. Lipon testified the clinical history, the review of the records, the individual’s complaints, the objective findings on exam and on imaging studies need to correlate to support a diagnosis.
  To arrive at his opinion the work injury of August 30, 2006 was the substantial cause of the employee’s disability and need for medical treatment, Dr. Lipon testified he relied on the following:  1) employee’s description of the sensation of pain at the time of injury as “tearing pain;” 2) the fact there were never any diagnoses from a clinical standpoint that he had a significant problem with his AC joint or his impingement prior to the work injury; 3) the specific incident of the work injury; 4) the employee’s report of increased, severe pain immediately following the work injury; and 5) the finding of the labral tear during the surgery.
  He testified the employee only had to describe the pain at the time of the work injury as tearing pain once for it to be significant.
  Dr. Lipon also testified he diagnosed the rotator cuff tear, the impingement, and the bursitis as preexisting conditions.
  He also testified the objective evidence he relies upon to support his opinion the August 30, 2006 work injury was the substantial cause of the medical treatment is the tear of the anterior labrum, which is almost half the labrum, that Dr. Mason found at surgery.
 He further testified the work injury did not have to be an overhead injury to cause the labral tearing, but it did have to be a specific force on the shoulder, and he was satisfied the work injury was the cause of the employee’s shoulder injury.
 

Dr. Lipon testified the August 30, 2006 work injury was the substantial cause in the employee’s need for surgery, including repair of the labrum tear and the Mumford procedure.
 He testified there were no physical exam findings to document with certainty any probability the AC joint degenerative change, the potential for impingement syndrome, or the degenerative change of the rotator cuff tendon was the pain generator.
  He testified it was possible there was a temporary aggravation from the employee’s work that may have aggravated the problems identified on the MRI, but that does not mean those would have persisted except for the work injury.
  Dr. Lipon also testified the work injury was the substantial cause of the employee’s entire 8% PPI rating.
  Finally, Dr. Lipon testified there was nothing in his review of the depositions or discussed during the August 29, 2008 deposition that changed the opinions expressed in his two reports.
 

B.  Past Medical History of Epicondylitis

In February of 1999, the employee was under the care of Charles Kase, M.D., for right lateral elbow pain.
  Dr. Kase noted the employee had a long history of bilateral lateral epicondylitis, and his left elbow was treated successfully with surgery in 1998.
  Dr. Kase indicated the right elbow was treated conservatively without success, so surgery was performed on February 24, 1999, on the right elbow.  After completing a course of physical therapy, the employee had a followup appointment with Dr. Kase on May 6, 1999, at which time Dr. Kase noted the employee was essentially asymptomatic with full elbow motion without tenderness.

II. HEARING TESTIMONY

The employee testified he was hired by the employer as a delivery driver in June 2005, and he did not have prior experience doing that kind of work.  He testified he was scheduled for 40 hours per week, but his actual hours of work varied, and he often worked 11 to 12 hours a day.  He also testified he had to move objects up to and exceeding 200 pounds in weight with reasonable accommodations, and be physically able to stand, reach, kneel, lift, twist, push, pull, climb, balance, crouch, handle and move items up to 50 pounds without assistance, in accordance with his job description.  He further testified he had to handle items more than 50 pounds without assistance.  He testified he had to deliver anything that was sold in the store, including retaining walls, drywall, bags of cement, lumber and appliances, and he often worked alone in the mornings.  He testified in any given week he had to move at least 30 to 35 refrigerators.  He testified although they had equipment, such as dollies, to assist, they often had to take the refrigerator off the dollies to move them up stairs.  He testified he liked his job, he was good at it, he received good evaluations, and the customers liked him.

The employee testified by June, 2006, he was having signs of shoulder problems, including soreness at night, which he treated with Ibuprofen; he felt at the time the soreness was just due to overwork.  He testified the pain became worse over time.  He testified he saw Dr. Woods on August 15, 2006, due to stomach problems and soreness in his shoulder, which prevented him from lifting overhead without pain.  He testified he heard a popping sound in his shoulder on lifting it.  The employee testified Dr. Woods referred him for an MRI and had him wear a sling for his shoulder.  On August 30, 2006, the employee testified he was told to help with a refrigerator, which had to be moved up a narrow staircase such that at the second landing, the refrigerator had to be lifted up above the handrail.  He testified it was a 27 cubic inch stainless steel refrigerator, which weighed around 500 pounds. He testified he was helping people who had not moved a refrigerator in this way before, and when they reached the second landing, one person let go of the refrigerator, as did the other one, 
and the straps they were using to carry and lift the refrigerator came off, and the refrigerator came down on the drywall and him.  He testified he felt a tear, and something let go.  He also testified he felt a pain go up his neck, and he felt his shoulder was dislocated.  He testified the entire weight of the refrigerator was held up by him and the drywall.  The employee testified the pain was a burning sensation which ran up his shoulder and up into his neck.  

The employee testified he let the employer know right away, then filled out an injury report the next day.  He testified he wrote in the injury report that he already had a specialist appointment set up due to the prior injury, and the August 30, 2006 injury had aggravated it.  He testified he meant that the pain had changed from the dull ache, which he attributed to overworking the shoulder, rather than an injury.  He testified after the August 30, 2006 injury, he could not even lift his arm, and he had a burning pain all the way up the neck, which he had not had before.  He testified that by the term prior injury, he meant the strain of moving appliances and other items.

Concerning his return to work, the employee testified he tried to return to light duty work, but he was told the employer had too many people on light duty, as confirmed by the November 20, 2006 email from the employer.
  He testified he contacted the employer every week, as he wanted to continue working.

The employee testified his shoulder pain continued to worsen, and although he was scheduled for surgery in October, the employer requested that he undergo a medical evaluation with Dr. Laycoe first.  He testified the evaluation by Dr. Laycoe lasted about 15 to 20 minutes, and Dr. Laycoe held his arm during the entire examination, asking the employee to move his arm while it was held by the doctor.  He testified the examination was very painful and his shoulder hurt for two weeks afterwards, to the point the pain medication ibuprofen did not help.  He testified he felt the examination made his shoulder worse, as the doctor had moved his arm further than he himself would move it, and the pain was worse after the examination.  The employee testified Dr. Laycoe told him therapy and light duty work would be appropriate for him.  The employee testified he objected to Dr. Laycoe’s expressed opinions about the employee’s work ethics, expressed in Dr. Laycoe’s deposition.  

The employee testified his benefits were terminated after Dr. Laycoe’s evaluation.  He further testified he was told he had coverage through Blue Cross before his surgery in January, so he proceeded with the surgery, but was then told he did not have coverage two days after the surgery.  He testified nevertheless, some of the costs of surgery were covered by Blue Cross.  He also testified he was not able to have the physical therapy recommended by Dr. Mason after the surgery, due to the employer’s controversion of benefits.  He testified he was released to work in March 2007, and although he still had soreness, he had to work for financial reasons.  He testified his fellow employees assisted him, and he did less lifting, but the employer told him they needed someone who could do appliances, and he would have to take another job.  The employee testified the employer offered him a cashier job, but he would have had to take too much of a pay cut, so he went back to the union for another job.  He testified he is now working as a driver for another employer, where he does not have to do heavy lifting.  The employee testified it was his opinion his work for the employer, as well as the work injury with the employer caused his disability.  He testified he had never had a shoulder problem before he worked for the employer.  He testified the employer’s employees are asked to lift too much.

The employee testified when the work injury occurred, the straps slipped off the refrigerator, so that the weight of the refrigerator was on his left arm, and he was pushed against the wall.  He testified he felt his shoulder go when the weight of the refrigerator came down on his left arm and he could no longer hold his elbow straight.  He testified his left arm was not overhead when the accident happened, but it was above waist level in order to hold the refrigerator above the handrail.  He further testified when the weight of the refrigerator came down on his arm, and his arm went straight, he could no longer move his arm.  The employee clarified the diagram he made of his injury on September 1, 2006,
 was meant to show his whole shoulder hurt, and that his back did not hurt.  He testified he told his fellow employees about his shoulder pain prior to August 30, 2006, but he did not mention it to his supervisors, and he did not miss any work.  The employee testified after the work injury of August 30, 2006, he did tell the management of his work injury, including Cheryl Bartlett, Chuck, the store manager and Shirley, his assistant manager, that the nature of his work at the employer’s had caused him to have problems with his shoulder.  He also testified he told Cheryl Bartlett he was having shoulder pain and needed to have someone look at it before his August 15, 2006 appointment with Dr. Woods.  He also testified he told the adjustor, Elizabeth Horton, that his shoulder had been bothering him. He further testified Cheryl Bartlett did not tell him to fill out an ROI.  The employee also testified although he was supposed to be on light duty after seeing Dr. Woods, he was actually doing the same work as before.  

The employee testified his out-of-pocket expenses were about $100.00.  He testified he had been sent to collections for all his unpaid bills, except for Dr. Mason’s bill.  He testified he did not remember ever having a WCC before, and he had not filed a WCC for his epicondylitis.

The employee testified he started working at the employer’s in June, 2005, and lifted and carried heavy appliances and other objects from the beginning.  He testified he first experienced shoulder pain around February or March of 2006, and he did not understand why Dr. Woods indicated in the medical records that he had been experiencing pain for a year.  The employee also testified his shoulder has been much better since the surgery.

B.  Testimony of Tina Bernier

Ms. Brenier testified telephonically.  She testified she is the employee’s significant other, and she had known him since 1991, when they were co-workers.  She testified they had lived together since 2004.  She testified she attended some of the employee’s doctors’ appointments, including the ones  with Dr. Woods and Dr. Mason.  She testified the employee’s left shoulder was sore, which was one of the reasons he went to see Dr. Woods.  She testified she could feel “something not right” in the employee’s shoulder before his appointment with Dr. Woods.  Concerning the work injury of August 30, 2006, Ms. Bernier testified the employee told her he was working with two inexperienced people moving a refrigerator when they lost control of it and he took the brunt of its weight to keep it from falling down the stairs.  She testified she saw him that day after he returned from work, and he shared his left shoulder was painful.  She also testified she could actually hear a popping sound in the shoulder.

Ms. Brenier testified the employee had described the pain in his left shoulder before the work injury as “really sore,” whereas afterwards he complained of sharp, shooting pain going up into his neck.  

She testified the sharp, shooting pain continued until after his surgery.  

Ms. Brenier testified the employee called the insurance company prior to his surgery, and was told the insurance company would pay for it, but a couple of days after the surgery, he was told it was not covered due to unpaid premiums.  She testified he was not able to have physical therapy after the surgery as he had no insurance.  

Ms. Brenier testified the employee’s shoulder was painful and swollen when he returned from the EME by Dr. Laycoe.  She testified the employee told her Dr. Laycoe was very aggressive with his shoulder and hurt his shoulder so that the pain was worse than before.  

Concerning the employee’s current left shoulder condition, Ms. Brenier testified it was a lot better. She testified he could not use his arm before the surgery.  She further testified the shoulder got worse from the time of the work injury until the surgery was done, and he could not mow the lawn or do many things around the house, including putting on a shirt and washing his hair.  She testified before the work injury of August 30, 2006, the employee was very active with his artwork, fishing, boating, and helping people.  She testified when he first went back to work, she did not want him to go, as the shoulder was still hurting. However, she testified he is now able to do the activities he did before the work injury.

C.  Testimony of Keith Hammonds

The parties stipulated that Mr. Hammonds would testify he had been friends with the employee since 1984, and they went fishing together all the time.  Mr. Hammonds testified the employee told him about his August 30, 2006 work injury, and described the incident to him as one guy slipping, which resulted in the work injury, and “really tore it up.”  He testified he talks with the employee weekly, and the employee still complains about it.  He further testified that after the work injury, you could tell there was a work injury, as there was a sling.  He testified the employee was not disabled, but instead was a good, hard, strong worker.  Mr. Hammonds testified they had not been fishing in three years.

III. PROCEDURAL HISTORY

The employee filed a Report of Occupational Injury or Illness (“ROI”) on September 12, 2006.
  The ROI stated an injury to the “disc” occurred while he was lifting on August 30, 2006.
 In the employer section of the ROI, the details of how the injury happened was described as the employee feeling a burning feeling in his left shoulder and neck causing pain while lifting a refrigerator over a stair case.
  On December 26, 2006, the employer controverted all benefits associated with the employee’s left shoulder after December 21, 2006.  The controversion was based on course and scope, concerning the injury to the left shoulder after December 21, 2006, based on the EME by Dr. Laycoe.
 The employee filed a workers’ compensation claim (“WCC”) on June 26, 2007, claiming injuries to his left shoulder, including impingement syndrome, partial tear to the rotator cuff, torn anterior and superior glenoid labrum including insertion of biceps tendon, including type III SLAP lesion, and degenerative joint disease.
  The date of injury was August 30, 2006.
  The employee claimed total temporary disability (“TTD”), permanent partial impairment (“PPI”), medical and medical related transportation, interest, and attorney’s fees and costs.
  The employer filed a second controversion on July 13, 2007, controverting TTD benefits from December 22, 2006 through March 9, 2007, PPI benefits, and medical and medical-related transportation benefits.
  On August 2, 2007, the employer controverted the 4% PPI assigned by Dr. Barrington.
  At the September 12, 2007 Pre-Hearing Conference (“PHC”), the parties stipulated to an SIME.
  On November 18, 2007, the employee filed a petition objecting to the Board Designee’s SIME questions.
  The employee stated in his petition the SIME questions would not serve to resolve the medical dispute between the parties, as the questions were limited to the effects of the employee’s August 30, 2006 injury and did not address the effects of the employee’s work.
  The employee then proposed questions including the employee’s work as a delivery driver at Lowe’s, as well as the August 30, 2006 injury, and also using “the substantial cause” as the standard of causation, as opposed to “a substantial factor.”
 This petition was withdrawn at the December 18, 2007 PHC.
 The hearing date of April 3, 2008 was set at the December 18, 2007 PHC.
 

Subsequent to the April 3, 2008 hearing and Dr. Lipon’s submission of the July 5, 2008 addendum to his original SIME report, a PHC was held on July 24, 2008.
  At this PHC, the employer asserted its right to take the deposition of Dr. Lipon concerning his July 5, 2008 addendum report.
  The employee opposed the employer’s request, arguing the record should close and the case had dragged on too long and it was a hardship to the employee.
 However, the parties did agree to set a date for the deposition of Dr. Lipon, which took place on August 29, 2008.

III. ARGUMENTS OF THE PARTIES

A.  The Employee

The employee argued the presumption of compensability has attached as to his work injury, which includes his work for the employer and the August 30, 2006 injury, and has not been overcome.  The employee contended the employer’s reliance on Dr. Laycoe’s EME in controverting all benefits is misplaced, as Dr. Laycoe’s opinion is limited to the employee’s underlying condition and not his work related symptoms and disability. The employee maintained pursuant to the Alaska Supreme Court’s decision in DeYonge v. Nana/Marriott,
 a preexisting infirmity does not disqualify a claim if the employment aggravated, accelerated, or combined with the preexisting condition to produce the disability for which compensation is sought.
  In addition, the employee contended Dr. Laycoe’s opinions have not met either of the two ways for overcoming the presumption of compensability, as his opinions only pointed to other possible causes of the employee’s disability and need for medical treatment, namely, his preexisting conditions, but did not rule out work related causes. The employee argued he is entitled to continuing compensability for his left shoulder condition.  The employee maintained temporary total disability (“TTD”) payments are due from December 22, 2006 to March 9, 2007, PPI benefits and medical benefits are also due.

At hearing the employee maintained the employer had informed him at Dr. Mason’s deposition 

on March 27, 2008, that the employer was surprised by the employee’s claim his disability was caused by his work as a delivery driver at Lowe’s, as well as the August 30, 2008 work injury.  The employee maintained the Board should address the issue of his work as a delivery driver at Lowe’s and pointed to several exhibits to demonstrate the position of the employee has always been that his disability and need for medical treatment was caused by his work as a delivery driver and the August 30, 2006 injury.  These exhibits were provided to the employee by the employer on July 18, 2007, as follows: 1) the September 1, 2006, Initial Injury Report,
 which was filled out by the employee, stating he had a specialist appointment set up for a previous injury to this shoulder and the injury of August 30, 2006 aggravated it; 2) a September 22, 2006 email from the adjustor in which the adjustor confirmed the employee told her this was an aggravation of a preexisting shoulder condition;
 3) the October 4, 2006 email in which the employer again indicated it was made aware of the employee’s preexisting condition;
 and 4) Dr. Laycoe’s October 25, 2006 EME report, question 3, in which Dr. Laycoe is asked to consider work-related factors, not just the August 30, 2006 work injury and question 4, in which Dr. Laycoe is asked to consider the work, not just the injury.
  

The employee also contended other documents, which are already in the record, support the employee’s argument the employer was on notice of the employee’s preexisting condition and that he claims his disability and need for medical treatment were the result of his work at Lowe’s as well as the August 30, 2006 injury.  These documents included: 1) the June 25, 2007 workers’ compensation claim form, in which the employee alleges he suffered a compensable injury in the course and scope of his employment; 2) the October 5, 2007 letter to Board Designee Ms. Torgerson, in which the employee requested inclusion of questions to the SIME doctor asking the doctor to consider the employee’s work as a delivery driver at Lowe’s and/or the October 30, 2006 injury; 3) the October 8, 2007 letter in which the employee objects to some of 
Ms. Torgerson’s SIME questions; 4) the October 19, 2007 letter of Ms. Torgerson to the SIME doctor, in which she asks Dr. Lipon to address the effects of the employment, not just the August 30, 2006 injury; 5) the employee’s November 19, 2007 Petition of Objection to the Board Designee’s SIME questions, which states the SIME questions as presently posed would not serve to resolve the medical dispute between the parties, as the questions were limited to the effects of the August 30, 2006 injury and used the incorrect definition of “the substantial cause”; 6) the employer’s December 5, 2007, Answer to the employee’s Petition of Objection, in which it opposes the employee’s objection to the SIME questions; and 7) the November 24, 2007 SIME report of Dr. Lipon, in which he concluded the employee’s disability and need for medical treatment were due to the August 30, 2006 injury.

The employee argued its hearing exhibits 2 and 3 were given by the employer to the employee on July 18, 2007, and are offered in support of the procedural issue of the employer’s prior notice of the employee’s preexisting condition. The employee argued exhibits 2 and 3 were not hearsay, but admissions of the employer.

On closing, the employee maintained Dr. Mason testified the MRI’s of the employee’s shoulder are of low resolution, and do not show whether the tears have increased in length.  The employee contended Dr. Mason’s testified it would not have been necessary for the employee to have the January 9, 2007 surgery on his left shoulder, but for the August 30, 2006 work injury.  He asserted Dr. Fritz’s testimony showed the tears could have increased in length from the first MRI to the second, but the only way to see how long the tears are is by doing arthroscopic surgery. The employee argued Dr. Lipon testified the work injury caused the need for surgery, so it is not necessary to ask Dr. Lipon whether the work injury is the substantial cause of the employee’s need for medical treatment.  The employee asserted he did not have any problems with his shoulder until after he had been working at the employer’s for some time.  The employee argued common sense would tell one the nature of the work he did at the employer’s would beat up a body.  The employee argued he developed a shoulder problem in 2006, and worked with those shoulder problems until he had an injury on August 30, 2006, which changed his condition so that there was an audible popping in his shoulder and a searing pain, whereas before he only had a sensation of popping and a sore shoulder.  The employee further argued the videotape of the surgery showed significant tearing in not only the rotator cuff, but also the SLAP lesion, and in addition, degenerative changes, which can be attributed to the nature of the employee’s work at employer’s, as well as the August 30, 2006 work injury.  
The employee requested the Board find:  1) that work activities and/or the August 30, 2006 work injury resulted in a disability that warranted treatment, including the surgery Dr. Mason performed on January 9, 2007, and that treatment was reasonable and necessary treatment for the injury and disability; 2) that the work injury resulted in a PPI rating of 8%, and also resulted in timeloss from December 22, 2006 until March 9, 2007, when he returned to work; 3) that the employer must pay the medical bills pursuant to the fee schedule; 4) that the employer pay attorney’s fees and costs;  and 5) that the employee’s attorney be allowed to submit a final affidavit of attorney’s fees and costs.  The employee also requested the Board make a determination of whether Dr. Barrington’s fee for the PPI rating is a medical or legal cost.

At a supplemental hearing on September 29, 2008, the employee maintained, based on 
Dr. Lipon’s testimony in his August 29, 2008 deposition, as follows:  1) that the employee’s work activities at the employer’s were not the substantial cause of his disability, but rather the August 30, 2006 work injury was the substantial cause of the disability; 2) Dr. Lipon based his opinion on the fact there specific findings during the employee’s surgery that were consistent with the employee’s work injury, including his complaints of tearing pain; 3) the work activities caused a temporary aggravation of the employee’s preexisting conditions, but those might not have persisted, absent the August 30, 2006 work injury; 4) the fact Dr. Fritz did not find a significant difference in the August 2006 MRI and the November 2006 MRI did not change 
Dr. Lipon’s opinion, as there were conditions discovered during the arthroscopic surgery that were not visualized on the MRI’s, and could not have been identified on the MRI; and 5) the employee’s 8% PPI is all the result of the work injury.

The employee also contended, based on Dr. Mason’s March 27, 2008 deposition testimony, as follows:  1) the kind of work the employee performed for the employer can make a preexisting degenerative condition symptomatic; 2) the work injury, which was described by the employee as occurring overhead, with a refrigerator coming down,  is definitely consistent with the tearing of the superior labrum; 3) the work injury of a tear in the superior labrum would exacerbate a preexisting condition of an impingement and a partial tear of the rotator cuff; and 4) the August 30, 2006 work injury caused the need for medical treatment and surgery at the time it was done.

Based on Dr. Fritz’s testimony in his April 2, 2008 deposition, the employee maintained as follows:  1) the radiologist in Alaska who read the MRI’s missed a lot; 2) the MRI’s show numerous problems, including the superior labrum tear, the rotator cuff tear, and the SLAP lesion; and 3) the MRI’s do not show everything, and he defers to Dr. Mason concerning what was actually going on inside the employee’s shoulder, for example, the fraying of the acromion observed during surgery was not seen on MRI.

The employee maintained Dr. Lipon, after reviewing the depositions of doctors Fritz, Mason, and Laycoe, opined the work injury is the substantial cause of the employee’s condition and need for surgery.  The employee argues the Board should rely on the opinions of Dr. Mason and 
Dr. Lipon.

B.  The Employer

The employer argued it has overcome the presumption of compensability through the EME reports of Dr. Laycoe, wherein he stated the August 30, 2006 injury was not the substantial cause of Nunn’s disability or need for medical treatment.  Further, the employer contended the 
employee could not prove his claim by a preponderance of the evidence, as the testimony of Dr. Mason would be that the August 30, 2006 injury was not the substantial cause of the employee’s disability or need for medical treatment.  The employer also asserted the employee would not be able to rely on the testimony of the SIME physician, Dr. Lipon, as the SIME questions posed to Dr. Lipon used the incorrect legal stand of “a substantial factor” rather than “the substantial cause.”  Finally, the employer argued neither of the PPI ratings assigned for the employee are valid as they were not reduced by the permanent impairment that existed before August 30, 2006.

The employer objected to the admission of the employee’s hearing exhibits 2 and 3, as the employee had not filed the exhibits in accordance with 8 AAC 45.120, which the employer asserted was a violation of the its right to due process, as the employer did not have an opportunity to cross examine the authors of the documents.  Further, the employer argued the documents relied upon by the employee to show the employer had been put on notice did not in fact actually put the employer on notice the employee was claiming his work as a delivery driver at Lowe’s caused his disability and need for medical treatment.  The employer contended the first time any medical provider had been asked to comment on whether or not the employee’s work at Lowe’s, in addition to the August 30, 2006 injury, caused his disability and need for medical treatment was at Dr. Mason’s deposition on March 27, 2008.  Further, the employer argued the employee should have brought up the issue of the repetitive injury claim at a PHC and amended his workers’ compensation claim.

On closing, the employer argued Dr. Lipon only used the term “cause” once, but he diagnosed the employee with preexisting partial tear of the rotator cuff, AC joint degenerative changes, which were aggravated.  The employer argued Dr. Lipon did not have the benefit of Dr. Fritz’s report concerning the SLAP lesion, and Dr. Lipon used the terms aggravated or caused in relation to the SLAP lesion.  However, the employer further argued we now know, based on 
Dr. Fritz’s report, that the SLAP lesion preexisted the August 30, 2006 work injury.  In addition, Dr. Lipon only stated the surgical procedures were related to the employee’s diagnoses and work injury, but that does not really answer the question of causation.  The employer also maintained Dr. Mason opined Dr. Fritz is the gold standard for interpreting MRI’s, and Dr. Fritz testified although the SLAP lesion may have increased as a result of the injury, that was not visible on the MRI’s.  The employer further argued it was Dr. Mason who asked for Dr. Fritz’s opinion on the MRI’s, so it did not seem credible for Dr. Mason then to question that opinion.

The employer maintained Dr. Fritz testified there was only one acute injury demonstrated on the MRI’s, and that was the SLAP lesion, which was on the MRI before the August 30, 2006 work injury.  The employer asserted Dr. Mason reported the rotator cuff tear was only a shredding which required debridement, and the shredding was due to degenerative changes due to wear and tear, not an acute injury.  The employer also contended Dr. Mason opined in his deposition that the employee’s acromion condition could be congenital, and the type II acromion the employee had was even more likely to be congenital.  The employer maintained Dr. Mason testified the employee’s work was not a factor in aggravating the employee’s acromion condition.  The employer argued on questioning, Dr. Mason testified it was only the SLAP that was related to the work injury, and that the presumption was rebutted by the MRI’s.  The employer argued there was no objective evidence the work injury caused the SLAP lesions and the doctors did not opine the work injury was the substantial cause of the disability or need for medical treatment.

At the September 29, 2006 hearing, the employer maintained all three doctors Lipon, Laycoe and 

Mason agreed the employee’s work as a delivery driver with the employer was not a substantial cause or the substantial cause of the employee’s disability or need for medical treatment.  The employer contended Dr. Lipon opined the employee’s work as a delivery driver may have caused a symptomatic aggravation of the employee’s preexisting condition, but that aggravation was not the substantial cause of the need for medical treatment.  The employer also maintained all the doctors were very clear about the history of the employee’s shoulder condition.  The employer maintained it was significant the referral for the MRI was made before the August 30, 2006 work injury. The employer argued the August 2006 MRI was important, as it offered a snapshot of the shoulder right before the work injury, and it is the only objective evidence there is concerning the shoulder before the injury.  The employer also argued that during his appointment with 
Dr. Woods on August 31, 2006, the employee described his shoulder pain as more intense and radiating up into his neck and skull, and is a continuous, sharp pain, but did not describe a tearing pain.  The employer argued this is important, as Dr. Mason’s entire opinion rests on his assumption this is a tearing pain.  The employer contended the most accurate description of the 

pain is the one most contemporaneous with the injury.  The employer further argued that there was no question the employee’s pain increased after the August 30, 2006 injury, but it was not clear under the substantial cause test that becoming more symptomatic would result in a compensable injury.  The employer maintained the employee again failed to describe his pain as a tearing pain when he first saw Dr. Mason.

The employer argued four conditions were identified at surgery, with the SLAP lesion being the new diagnosis.  The employer contended everything depends on the SLAP lesion.  The employer maintained there was no acute injury to the rotator cuff, and the impingement syndrome was caused by the employee’s anatomy.  The employer also argued the arthritis was also a preexisting condition, so the real issue in the case is the SLAP lesion. The employer maintained it was Dr. Mason who suggested sending the MRI’s to Dr. Fritz to check the SLAP lesion, and Dr. Fritz testified although he would not be able to detect a small increase in the SLAP lesion based on the MRI’s, he did opine the SLAP lesions appeared to be the same on both MRI’s.  

IV.  ATTORNEY FEES AND COSTS

The employee submitted an Affidavit of Attorney’s Fees and Costs on March 28, 2008, for 32.9 attorney hours at $315.00 per hour for a total of $10,363.50.
  In addition, there were 42.8 paralegal hours at $135.00 per hour, for a total of $5,558.00.
  Thus the total fees were $16,141.50, for the period from April 19, 2007 through March 27, 2008.
  The total costs for mileage, copies, depositions, conferences, court reporters, telephone calls, postage, messengers, and faxes were $2,696.80, including an estimated cost of $1,000.00 for a court reporter for 
Dr. Mason’s deposition.
  Thus total fees and costs pursuant to the March 28, 2008 Affidavit of Attorney’s Fees and costs were $18,838.30.

The employee submitted a supplemental affidavit of fees on April 3, 2008, for the period from 
March 28, 2008 through April 2, 2008.
  The total attorney hours were 14.40 hours at $315.00 

per hour, and the total paralegal hours were 5.0 hours at $135.00 per hour, for total fees per the April 3, 2008 supplemental affidavit of $5,211.00.
 There were additional costs for postage, courier, copies, mileage, and Dr. Barrington’s fee for the June 25, 2007 PPI rating, bringing the total for costs per the April 3, 2008 affidavit to $1,244.18.
  These costs reflected the reduction in cost for the court reporter for Dr. Mason’s deposition from the estimated $1,000.00 to an actual $636.40.
 Thus the total additional fees and costs per the April 3, 2008 affidavit were $6,455.18.
  The grand total of fees through April 3, 2008 was $21,352.50 and the grand total of costs was $3,477.38.

On May 1, 2008, the employee filed a supplemental affidavit of fees for the period from April 3, 2008 through April 29, 2008.
  The total attorney hours were 10.30 hours, at $315.00 per hour, and the total paralegal hours were 3.2 hours at $135.00 per hour, for a total of $3,676.50.
  The total additional costs for copies, including a copy of a surgery video, postage, messenger, travel, and faxes were $296.30.
  Thus the total additional fees and costs per the May 1, 2008 affidavit were $3,972.80.
  

The employee submitted another supplemental affidavit of attorney’s fees and costs for the period from May 5, 2008 to July 16, 2008, on July 16, 2008.
  This affidavit showed 1.0 hours of attorney time at $315.00, and 0.8 hours of attorney time at $350.00 per hour, for a total of $595.00.
  It also showed 3.8 hours of paralegal time at $135.00 for a total of $513.00.  The additional costs for postage, copies, messenger and telephone were $133.89.  Thus the July 16, 2008 affidavit of fees and costs showed additional fees and costs totaling $1,228.89.

The September 23, 2008 supplemental affidavit for attorney’s fees and costs documented the fees and costs for the period from July 22, 2008 through September 23, 2008.
  There were 17.7 hours of attorney’s time at $350.00 per hour and 8.20 hours of paralegal time at $135.00 per hour, for a total of $7,302.00 in additional fees.
  There were additional costs for travel, postage, copies, faxes, telephone, and costs associated with Dr. Lipon’s deposition totaling $2,228.51.
 Thus the total fees and costs per the September 24, 2008 supplemental affidavit were $9,530.51.
  In addition, in his letter of September 24, 2008, the employee requested attorney’s fees for the 2.4 hours in attorney time expended in preparation for and at the hearing on September 24, 2008.
  At $350.00 per hour, this would be an additional $840.00 in attorney’s fees.  In his September 30, 2008 Response to the employer’s Affidavit of Objection to Affidavit of Attorney’s Fees and Costs, Mr. Jensen requested an award for the additional 0.50 hours of attorney services for the preparation of his response to employer’s objection, or an additional $175.00.
  In this response, Mr. Jensen also acknowledged receipt of payment for one half, or $1,800.00, of Dr. Lipon’s deposition fee, as well as the shipping charge of $30.80.
  However, Mr. Jensen noted Dr. Lipon’s total charge was $3,600.00, so that the employer still owed Dr. Lipon $1,800.00, and this amount was listed on Mr. Jensen’s September 24, 2008 Affidavit of Attorney Fees and Costs.
  
At hearing on April 3, 2008, the employer objected to the employee’s attorney’s fees and costs, arguing the block billing did not give the employer enough evidence to analyze whether the fees were appropriate, and also arguing the attorney’s fee rate of $350.00 per hour was too high.  Subsequently, in response to our request at the September 24, 2008 hearing, the employer filed an Opposition to the Employee’s Affidavit of Attorney Fees and Costs on September 29, 2008.
  The employer argued the employee’s attorney’s fees and costs were in excess to what he is entitled.
  The employer cited the Board’s decision in Benston v. Marsh Creek,
 in which the Board found the rate of $310.00 per hour was at the upper range for experienced employee’s counsel.
  The employer maintained Mr. Jensen was charging $295.00 per hour for work done through December 31, 2007, and $315.00 per hour for work done in 2008, citing Jackson v. Providence Health System,
 so that raising his fees again by $35.00 per hour only eight months later was not reasonable.
  The employer also argued the amount of time billed by Mr. Jensen was not warranted by the issues and complexity of the issues and the benefits at issue were not significant.
  In addition, the employer contended it had already reimbursed Mr. Jensen in the amount of $1,800.00 for Dr. Lipon’s deposition and $30.80 for FedEx charges.
  The employer also objected to Mr. Jensen request for reimbursement for faxes of $25.00, as these charges should be general office overhead, copying charges of $509.25 at $0.25 per page, when 
8 AAC 45.180 provides for duplication fees of only $0.10 per page, telephone charges of $9.50, when there is no indication of whether the charges were for long distance calls and why they were made, and messenger charges of $382.80, when no explanation of why the use of a messenger was necessary.
  In addition, the employer objected to Mr. Jensen’s request for reimbursement of travel costs of $109.50.
  The employer contended Mr. Jensen submitted the costs through March 27, 2008 twice, with different figures each time, and asked for clarification.
  Finally, the employer argued Mr. Jensen should not be awarded fees for correcting and/or clarifying his attorney fee affidavit.

In his letter of September 24, 2008, Mr. Jensen clarified his February 7, 2008 attorney time entry of 5.10 hours and March 27, 2008 entry of 8.50 hours, as requested by the employer.
  The employer did not make any further objection after the September 24, 2008 letter of clarification was filed.  In addition, on September 30, 2008, Mr. Jensen responded to the employer’s objection to his affidavit of attorney’s fees and costs.
  Mr. Jensen argued his fee of $350.00 per hour was reasonable given his 23 years experience handling workers’ compensation cases.
  He also argued his total fees in this case were reasonable, as over one year of litigation was involved, and the employer’s vigorous defense made the case much more complex.
  
Mr. Jensen explained the total costs for Dr. Lipon’s deposition was $3,600.00 plus $30.80 for Federal Express, and although the employer has reimbursed Mr. Jensen in the amount of $1,800.00 plus the shipping charge, there is still $1,800.00 outstanding which the employer needs to pay Dr. Lipon.
 Mr. Jensen stated the additional $1,800.00 is listed as a cost on his September 24, 2008 Affidavit of Attorney Fees and Costs.
 Mr. Jensen also explained the faxes, copy costs for 2037 copies, telephone costs, messenger costs, and travel costs to which the employer objected.
  He also explained that the costs through March 27, 2008, were not submitted twice, and that fees were not charged for correcting and clarifying the attorney fee affidavit, as the employer complained they were.
 


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. PRESUMPTION ANALYSIS

AS 23.30.095(a) provided, in part, at the time of the employee’s injury:

(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years form and after the date of injury to the employee.  However, if the condition requiring treatment, apparatus or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee’s disability and its relationship to the employment and after disablement.  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require….

The injured worker is afforded a presumption that all the benefits he seeks are compensable.
  The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  We utilize a three-step analysis when applying the presumption of compensability.
  

The presumption attaches if the employee makes a minimal showing of a preliminary link between the claimed treatment or disability benefit and employment.
  This presumption continues during the course of recovery from the injury and disability.
  Also, a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  To make a prima facie case, raising the presumption of compensability, the employee must present some evidence that (1) he has an injury and (2) an employment event or exposure could have caused it.  "[I]n claims 'based on highly technical medical considerations, medical evidence is often necessary in order to make that connection."
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  Also, a substantial aggravation of an otherwise unrelated condition, imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  
At this stage in our analysis we do not weigh the witnesses’ credibility.
  If we find such relevant evidence at this threshold step, the presumption attaches to the claim.  If the presumption is raised and not rebutted, the employee need not produce any further evidence and he prevails solely on the raised but un-rebutted presumption.
  Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
  To overcome the presumption of compensability, the employer must present substantial evidence that the injury was not work-related.
  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.

There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  

Once the employer produces substantial rebuttal evidence, at the third stage of the analysis, the presumption of continuing compensability for the claimed benefits drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."
  A longstanding principle we must include in our analysis is that inconclusive or doubtful medical testimony must be resolved in the employee's favor.
  Also, in 2005, the Alaska State Legislature adopted AS 23.30.010(a), which provides the following, in part:
. . . A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment. When determining whether or not the death or disability or need for medical treatment arose out of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment.  Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.

The Alaska Supreme Court decades ago defined the quantum of “substantial” in its decision Kessick v. Alyeska Pipeline Serv. Co.,
  in the context of workers’ compensation as such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.

 In the instant matter, the employer argues the employee suffered only an aggravation of his preexisting condition, but was not the substantial cause of his disability or need for surgery. In analyzing the employee’s claim and addressing the employer’s defense, we must determine if the employee’s work was the substantial cause of the employee’s disability or need for medical treatment.  

In Iversen v. Terrasond, Ltd. (“Iversen”),
 the Board declined to adopt an interpretation of “the substantial cause” which would impute to the Alaska Legislature an intent to have the Alaska Workers’ Compensation Act deprive tort recovery to injured workers, and allow no other remedy for injury in a potentially significant swath of cases.

In lieu of that, the Board interpreted “the substantial cause” of AS 23.30.010 in light of the long line of Alaska Supreme Court cases interpreting “substantial” to mean a quantum of evidence a reasonable person could believe sufficient to assign responsibility for causation.  In line with the Board’s former decision in Iversen, we will interpret “the” in the language of AS 23.30.010, in relation to other substantial causes, determining if the employment injury is the substantial cause which brings about the disability or death or need for medical treatment.

We shall apply the above described presumption analysis to the issues in this case, the medical benefits and medical transportation costs, TTD, and PPI.

II.  MEDICAL BENEFITS AND MEDICAL RELATED TRANSPORTATION BENEFITS

AS 23.30.095(a) provides, in part:

The employer shall furnish medical, surgical, and other attendance of treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires….

8 AAC 45.082(d) provides in pertinent part:

Unless the employer disputes the prescription charges or transportation expenses, an employer shall reimburse an employee's prescription charges or transportation expenses for medical treatment within 30 days after the employer receives … an itemization of the dates of travel and transportation expenses for each date of travel.”

The presumption of compensability under AS 23.30.120(a) applies to claims for medical benefits.
  Treatment must be reasonable and necessary to be payable under subsection 95(a).

At the first stage of the presumption analysis, we find the disputed medical treatment has been provided and recommended by the employee’s treating physician, Dr. Mason and other health care providers.  The employee testified he did not have shoulder problems prior to working at employer’s, but developed shoulder pain in February or March of 2006, eight to nine months after starting work as a delivery driver with the employer.  The employee also testified on August 30, 2006, he suffered a work injury when moving a large refrigerator with two other employees, and felt a tear and searing, sharp pain during the incident.  He further testified he could not move his arm after the incident.  Dr. Mason testified the employee’s shoulder conditions of type II acromion, AC joint degenerative joint disease, partial tear of the rotator cuff and SLAP lesion were exacerbated by the work injury.  Dr. Lipon’s SIME reports and testimony indicated the work injury was the substantial cause of the need for surgery. Based on the testimony of the employee and the medical reports and testimony of doctors Mason and Lipon, we find the record contains sufficient evidence to raise the presumption of compensability for the medical benefits claimed by the employee, and cause it to attach.
At the second stage of the presumption analysis, the employer argues the EME report and testimony of EME physician Laycoe, and the report and testimony of Dr. Fritz concerning the August and November 2006 MRI’s, rebuts the presumption of compensability for the employee’s claimed medical benefits.  Dr. Laycoe testified neither the employee’s August 30, 2006 work injury, nor his work activities as a delivery driver with the employer were the substantial cause of the employee’s need for medical treatment or disability. Dr. Fritz testified the SLAP lesion appeared the same on both the August and November 2006 MRI’s. We find, Dr. Laycoe’s EME report and testimony, and Dr. Fritz’s report and testimony, constitute substantial evidence rebutting the presumption.

Once the employer has offered substantial evidence that rebuts the presumption, at the third stage of the presumption analysis, the employee must prove his case by a preponderance of the evidence.  

We find the employee credible.
  We find his demeanor and his testimony was frank, honest and forthright.  As noted above, the employee testified he had not had any shoulder problems prior to his work at employer’s, and after his work with employer as a delivery driver from June 2005 forward, during which he routinely lifted and carried heavy objects, he developed shoulder pain in February or March of 2006.  He testified he attributed this shoulder pain, which he described as soreness, to overuse of his shoulder at work.  Based upon the employee’s testimony we find his shoulder pain worsened to the point he sought medical treatment from Dr. Woods on August 15, 2006; and further that he suffered an acute injury on August 30, 2006, when moving a 500 pound refrigerator with two other people up a staircase.  We find based upon his testimony that he was below the refrigerator on the stairs when it slipped out of the straps they were using to carry it and lift it above the staircase rail, and came down on him as he was bearing the weight with his left arm, that this mechanism of injury is consistent with his resultant disability.  We find the employee’s testimony at hearing that at the time of the work injury, “he felt a tear, and something let go,” a burning pain went up his shoulder to his neck, and he felt his shoulder was dislocated, supports Dr. Lipon’s reliance on the employee’s description of a sensation of tearing at the time of injury in forming his opinion the August 30, 2006 work injury is the substantial cause of the employee’s disability and need for medical treatment, including surgery.  

We find the employee’s lay witness, Ms. Bernier, credible.
  Although she testified telephonically so that we could not observe her demeanor, we find her testimony honest and forthright. We find Ms. Bernier confirmed the employee’s testimony concerning the change in the employee’s shoulder condition after the August 30, 2006 work injury.  Specifically, we find her testimony supported the employee’s testimony that the his pain changed from being sore before the work injury to having sharp, shooting pain going into his neck after the injury, which continued until his January 2007 surgery.  We find Ms. Bernier’s testimony confirms the employee could not use his shoulder after the injury, and that he was limited in performing his activities of daily living, but after the surgery he was able to do the activities he did before the work injury.  
We find Dr. Mason credible.
  We rely on his medical reports and testimony as he evaluated the employee’s shoulder condition over time and actually performed the arthroscopic surgery on the employee.  Therefore we find he is in the best position to understand the employee’s shoulder condition. Dr. Mason testified the August 30, 2006 work injury caused or exacerbated the SLAP lesion, the employee’s description of his injury was definitely consistent with the tearing of the superior labrum and an exacerbation of the impingement, and he could not rule out the employee’s work as a factor in aggravating the degenerative condition of the glenohumeral joint.  He further testified the most objective evidence of the shoulder condition is photographing it, not an MRI.  Dr. Mason testified the employee had a preexisting type II acromion, preexisting AC joint degenerative joint disease, preexisting partial tear of the rotator cuff, and preexisting SLAP lesion, and the work injury exacerbated all those preexisting conditions and surgery was a reasonable and necessary treatment, and attributable to his injury, including the partial claviculectomy or Mumford procedure.  We find, based on Dr. Mason’s testimony, the August 30, 2006 work injury caused or exacerbated the employee’s SLAP lesion, as well as his other preexisting shoulder conditions, and led to his need for medical treatment, including the January, 2007 surgery.

We find the SIME physician Dr. Lipon credible, based on his expertise and experience as a board certified orthopedic surgeon, his SIME reports and deposition testimony.
  Dr. Lipon opined the impingement, degenerative changes of the AC joint and rotator cuff were all preexisting, and the employee’s work for the employer caused a temporary aggravation and increased his symptoms, causing the need for the medical evaluation on August 15, 2006.  Based upon Dr. Lipon’s opinion, we find the August 30, 2006 work injury caused a permanent change in the employee’s preexisting condition and caused the employee’s disability and need for surgery.  Considering all the contributing causes of the employee’s disability and need for medical treatment, based upon Dr. Lipon’s opinion, we find the August  30, 2006 work injury was the substantial cause of that disability and need for medical treatment. We find our reliance on Dr. Mason’s opinions concerning the employee’s shoulder condition is supported by Dr. Lipon’s testimony that Dr. Fritz’s review of the two MRI’s did not reveal everything that was torn in the shoulder, for instance, the 40% tear and detachment of the biceps tendon. 

Dr. Lipon also testified it was significant the employee described a tearing sensation he felt at the time of his August 30, 2006 injury, as it reinforced his opinion about the labral pain having been caused or aggravated by the work injury.  The employer argued at hearing the employee’s description of the tearing sensation at the time of the injury was critical to Dr. Lipon’s opinion, yet the employee only described the tearing sensation once, to Dr. Mason in October, 2005.  However, we note that in his hearing testimony, the employee described a tearing sensation in his left shoulder at time of injury, and testified that he felt his shoulder was dislocated.

We find Dr. Fritz credible, based on his experience and expertise as a board certified radiologist whose specialty is limited to orthopedic imaging, especially knees and shoulders.
  Based on Dr. Fritz’s testimony that he did not measure the SLAP lesion on the MRI’s, the SLAP lesions might have been 3 mm or so longer, in the November, 2006 MRI, we find Dr. Fritz’s testimony does not rule out the possibility the SLAP lesion was propagated or increased in size by the August 30, 2006 work injury.  We also find, based on Dr. Fritz’s testimony that “knowing there are some things the MRI does not see, you know, you just have to take it for what it’s worth,” that Dr. Fritz’s opinion the August, 2006 and November, 2006 MRI’s did not show any changes shows there may have been changes in the employee’s shoulder caused by the August 30, 2006 work injury that were not seen on the MRI.  Thus, we do not find that Dr. Fritz’s testimony proves the August 30, 2006 work injury was not the substantial cause of the employee’s disability and need for medical treatment.  We further find Dr. Fritz’s testimony that the MRI’s do not show everything supports Dr. Mason’s and Dr. Lipon’s findings.

We find Dr. Laycoe’s EME report and deposition testimony much less reliable than that of doctors Mason and Lipon.  As an initial matter, Dr. Laycoe saw the employee only once and we find the emloyee’s testimony that they were together for only 15 to 20 minutes credible.  In addition, Dr. Laycoe made many comments in his EME report that were critical of the employee and were not supported by objective evidence. For example, Dr. Laycoe stated it was problematic the employee wanted to “rush into surgery.”  Based upon the employee’s testimony, which again we find credible, we find Dr. Laycoe’s statement is not accurate.  Further, we find 
Dr. Laycoe speculated the employee’s bilateral elbow surgery, particularly if that surgery was work-related, might be framing the employee’s present condition, including the pending winter months. We find the obvious inference Dr. Laycoe is making is that the employee wanted to have surgery to avoid working through the winter months.  We further find there is no objective evidence in the record to support Dr. Laycoe’s speculations.  In fact, the employee testified at hearing the bilateral elbow surgeries were in 1998 and 1999, and unrelated to work.  We find 
Dr. Laycoe’s speculations concerning the employee’s motives unfounded and that they detract from his own credibility.
  

Dr. Laycoe opined in his October 25, 2006 EME report that the August 30, 2006 work injury is not the substantial cause of the employee’s condition or need for surgery.  He first opined the surgery might reveal a normal shoulder, but did recommend surgery after viewing the November 2006 MRI.  At his deposition, Dr. Laycoe testified neither the employee’s work nor the work injury was the substantial cause of the employee’s disability or need for medical treatment. 
Dr. Laycoe stressed in his reports and testimony the employee’s left shoulder conditions were chronic rather than acute in nature, and this was one of the reasons he opined the work injury is not the substantial cause of the employee’s left shoulder condition.  However, Dr. Laycoe also testified work can play a role in making a previously asymptomatic condition become painful. 

We do not find Dr. Laycoe’s opinions and testimony credible as he based his opinion, at least in part, on an apparent misunderstanding of the history of the employee’s left shoulder condition, as he diagnosed the employee as having “preexisting, chronic, one-year history of identical anterior shoulder pain, secondary to degenerative laminated tear of the supraspinatus.”  We find the record as a whole proves by a preponderance of the evidence the employee’s left shoulder condition began in February or March of 2006, not a year prior, and there was a marked increase in both pain and the employee’s ability to use his left shoulder after the August 30, 2006 work injury. In addition, we find Dr. Laycoe’s credibility is diminished by his speculations concerning the employee’s motives, which were not supported by the facts.  Therefore we apply little weight to Dr. Laycoe’s opinions and testimony.

We find, based on the record as a whole, the testimony of the employee and his lay witnesses, and the medical reports, opinions and testimony of Dr. Mason and Dr. Lipon, the employee’s work for the employer is the substantial cause of the temporary aggravation of his left shoulder condition, and the work injury of August 30, 2006 is the substantial cause of the employee’s disability and need for medical treatment, including the January 9, 2007 surgery.  We find the cost of the PPI rating performed by Dr. Barrington is a medical cost, and should be paid by the employer.  We shall order the employer to pay the employee’s medical costs, including medical transportation costs, , relating to the employee’s left shoulder condition, including the PPI rating by Dr. Barrington according to the fee schedule.  

III. TTD BENEFITS

The employee claims TTD benefits for his work injuries, from December 22, 2006 to March 9, 2007.  At the time of the employee's injury, the Alaska Workers' Compensation Act defined "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."
  The Act provided for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality,"
 but did not define TTD.  

Nevertheless, the Alaska courts long ago defined TTD for its application in our cases.   In Phillips Petroleum Co. v. Alaska Industrial Board,(“Phillips Petroleum”)
 the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work."  The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit.  The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

In Vetter v. Alaska Workmen's Compensation Board,
 the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.

As noted above, the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  The presumption attaches if the employee makes a minimal showing of a preliminary link between the disability and employment.
  

Pursuant to the Alaska Supreme Court’s decision in Phillips Petroleum, “the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit.”
  Medical stability was defined at the time of the employee’s injury as follows:

“medical stability” means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence….

We find the time the claimant is restored to the condition so far as his injury will permit is equivalent to the definition of medical stability in AS 23.30.395(21).  Therefore, we find the employer is liable for TTD benefits while the employee was not medically stable.

In the instant case, the employee is claiming TTD benefits for the period from December 22, 2006 to March 9, 2007.  Applying the presumption analysis to the employee's claim for TTD benefits, we find the employee has raised the presumption of compensability based on the medical reports and testimony of Dr. Mason and Dr. Lipon, the employee's own testimony, and that of the lay witnesses called on his behalf.

At the second stage of the presumption analysis, the employer argues it has rebutted the presumption through the testimony of EME physician Laycoe, who opined in his October 25, 2006 report the employee could be released to light duty work with restrictions, but also opined the work injury was not the substantial cause of the employee’s left shoulder conditions.  Dr. Laycoe also testified the employee was not medically stable as of his EME report of October 25, 2006, and in his December 12, 2006 letter to the employer, Dr. Laycoe opined the employee was not medically stable and would not be able to return to heavy duty work until four to six months after surgery.  Since we have found the work injury is the substantial cause of the employee’s disability and need for medical treatment for his left shoulder conditions, we also find Dr. Laycoe’s testimony does not rebut the presumption.

However, even if we did find Dr. Laycoe’s testimony rebutted the presumption, we would still find the employee has proven by a preponderance of the evidence he was not medically stable until June or July, 2007 and was temporarily and totally disabled from December 22, 2006 to March 9, 2007, and the work injury was the substantial cause for his TTD.  Dr. Mason did not make a specific finding of medical stability, but referred the employee for a PPI rating, which was done on June 25, 2007.  Dr. Lipon opined the employee was medically stable six months after his surgery, which was on July 9, 2007.  We find, based on Dr. Mason’s referral of the employee for a PPI rating in June, 2007, and Dr. Lipon’s specific finding the employee was not medically stable until June or July, 2007, the employee is entitled to TTD benefits from December 22, 2006 to at least March 9, 2007, the period for which he seeks TTD.
The employee testified he attempted to return to work in October or November, 2006, but the employer did not have light duty work for him.  The employee testified he did not work from September 17, 2006 until March 9, 2007. The employee also testified, and the medical records of Dr. Mason confirm, the employee did return work on March 9, 2007.  In addition, both Dr. Mason and Dr. Lipon opined the work injury is the substantial cause of the employee’s disability due to his left shoulder conditions.  We find based on the employee’s testimony and the medical records, the employee was temporarily and totally disabled from December 22, 2006 to March 9, 2007. We find, based on the testimony of Dr. Mason and Dr. Lipon, the work injury is the substantial cause of the employee’s TTD.  We shall order the employer to pay the employee TTD benefits from December 22, 2006 to March 9, 2007.

IV. PPI BENEFITS 

AS 23.30.190 provides, in relevant part:

(a) In case of impairment partial in character but permanent in quality. . . the  compensation is $177,000 multiplied by the employee's percentage of permanent  impairment of the whole person. The compensation is payable in a single lump sum,  except as otherwise provided in AS 23.30.041 . . . ."

(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment . . . .

(c) The impairment rating determined under (a) of this section shall he reduced by a       permanent impairment that existed before the compensable injury.

As noted earlier, the presumption of compensability applies to all claims for benefits.
 The presumption attaches if the employee makes a minimal showing of a preliminary link between the disability and employment.

Applying the presumption analysis to the employee’s PPI for his left shoulder condition, we find he has raised the presumption of compensability based on the reports and testimony of 
Dr. Mason and Dr. Lipon, as well as his own testimony and that of his lay witnesses.

At the second stage of the presumption analysis, the employer argued the testimony of Dr. Laycoe rebuts the presumption.  Dr. Laycoe agreed with Dr. Lipon’s PPI rating, but opined all but 1% of the PPI rating was due to his preexisting conditions.  Because Dr. Laycoe’s opinion concerning the apportionment of the employee’s PPI rating is based on his opinion the work injury is not the substantial cause of the employee’s disability and need for medical treatment for his left shoulder condition, and we have found it is, we find the employer has not rebutted the presumption based on Dr. Laycoe’s testimony. Furthermore, we find the August 30, 2006 work injury caused a permanent change to the employee’s left shoulder conditions, which is expressed in the PPI rating.
However, had we found Dr. Laycoe’s opinions rebutted the presumption of compensability for the employee’s claim for PPI benefits, at the third stage of the presumption analysis, we would also find the employee has proven by a preponderance of the evidence the work injury is the substantial cause of his entire PPI.  Dr. Lipon performed a PPI rating on the employee on November 24, 2007 and found a PPI rating of 8% for the whole person.  Dr. Lipon opined the PPI rating is due in whole to the work injury of August 30, 2007.  In performing the PPI rating, Dr. Lipon combined a 4% rating based on range of motion with a 10% rating based on the partial distal clavicle resection to arrive at the 8% whole person rating.  Dr. Barrington performed a PPI rating on June 25, 2007, and found a 7% rating based on range of motion, which is a 4% PPI of the whole person.  We find AMA Guides do provide for an impairment rating of the upper extremity following arthroplasty, specifically a 10% PPI rating of the upper extremity for resection arthroplasty of the distal clavicle.
  We note Dr. Barrington did not offer any rational for not including the additional impairment rating for the arthroplasty of the distal clavicle; therefore, we shall rely on Dr. Lipon’s PPI rating.  We find Dr. Lipon gave consideration to all conditions for which the employee should be rated.  We find, based on the PPI rating performed by Dr. Lipon, the employee has an 8% whole person PPI, and based on Dr. Lipon’s opinion, all of this 8% rating is attributable to the August 30, 2006 work injury.  We shall order the employer to pay the employee PPI benefits for an 8% whole person rating.
V.  INTEREST

8 AAC 45.140 provides, in pertinent part:


Interest. (a)  If compensation is not paid when due, interest must be paid …at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

(b)  The employer shall pay the interest

  (1)  on late-paid time-loss compensation to the employee, or if deceased, to the employee’s beneficiary or estate;

  ….

  (3)  on late-paid medical benefits to


(A) the employee or, if deceased, to the employee’s beneficiary or estate, if the employee has paid the provider or the medical benefits;


(B) to an insurer, trust, organization, or government agency, if the insurer, trust, organization, or government agency has paid the provider of the medical benefits; or 


(C) to the provider if the medical benefits have not been paid.

AS 23.30.155(p) provides:

An employer shall pay interest on compensation that is not paid when due.  Interest is required under this subsection accrues at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due.

For injuries which occurred on or after July 1, 2000, AS 23.30.155(p) and our regulation at 
8 AAC 45.142 requires the payment of interest at a statutory rate, as provided at 
AS 09.30.070(a), from the date at which each installment of compensation, including medical compensation, is due.  The Courts have consistently instructed us to award interest to claimants for the time-value of money, as a matter of course.
  We find interest should be paid at the statutory rate for the loss of the time value of the benefits pursuant to 8 AAC 45.142, 
AS 23.30.155(p) and AS 09.30.070(a).  We shall order the employer to pay interest on any past due benefits, whether those be timeloss or medical, including out of pocket expenses incurred by the employee. 

VI. ATTORNEY  FEES AND COSTS

AS 23.30.145 states, in pertinent part:

(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .

(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

The employee is seeking actual attorney fees under AS 23.30.145(b). The Alaska Supreme Court noted in Williams v. Abood
 as follows: 

We have held that awards of attorney's fees under AS 23.30.145 "should be fully compensatory and reasonable, in order that injured workers have competent counsel available to them."  However, this does not mean that an attorney representing an injured employee in front of the board automatically gets full, actual fees. We held in Bouse v. Fireman's Fund Insurance Co. that an employee is entitled to "full reasonable attorney's fees for services performed with respect to issues on which the worker prevails." (Footnote omitted) 

Further, the award of attorney fees and costs must reflect the contingent nature of workers’ compensation proceedings. 

As we have noted, the objective of awarding attorney's fees in compensation cases is to ensure that competent counsel are available to represent injured workers.  Wien Air Alaska v. Arant, 592 P.2d at 365-66.  This objective would not be furthered by a system in which claimants' counsel could receive nothing more than an hourly fee when they win while receiving nothing at all when they lose.
 

Based on our review of the record, we find the employer controverted the employee’s claim, and the employee’s attorney has successfully obtained benefits for the employee.  Specifically, we find the employee’s attorney effectively prosecuted the employee’s entitlement to benefits.  The Board concludes we may award attorney's fees under AS 23.30.145(b).  

AS 23.30.145(b) requires the award of attorney's fee and costs be reasonable.  Our regulation 
8 AAC 45.180(d) requires a fee awarded under AS 23.30.145(b) be reasonably commensurate with the work performed.  It also requires that the Board consider the nature, length and complexity of the services performed, as well as the benefits resulting from the services.  In our awards, the Board attempts to recognize the experience and skills exercised on behalf of injured workers, and to compensate the attorneys accordingly.
  

In light of these factors, we have examined the record of this case.  The employee’s affidavits of fees and costs and statement at the hearing itemize the following for Attorney Michael Jensen:  1) 58.6 hours of attorney time at $315.00 per hour, totaling $18,459.00 and 18.5 hours at $350.00 per hour, totaling $6,475.00; 2) 63 hours of paralegal time at $135.00 per hour, totaling $8,505.00; and costs totaling $4,871.90.  However, Attorney Michael Jensen has acknowledged receipt of $30.80 of the costs.  Thus, we shall reduce the costs by $30.80 to $4,841.10.  Thus, the total fees and costs for Attorney Michael Jensen is $38,280.10 as of September 23, 2008.  Mr. Jensen requested an additional 2.4 hours of attorney time, or $850.00, for the services provided related to the September 24, 2008 hearing, as well as 0.5 hours of attorney time, or $175.00, for the review of and response to the employer’s Affidavit in Objection to Affidavit of Attorney’s Fees and  Costs.
  Thus the total attorney time requested at $350.00 per hour is 21.4 hours, for a total of $25,949.00 in attorney’s fees.

We note the claimed hourly rate of $315.00 and $350.00 is within the reasonable range for experienced employees’ counsel in other cases,
 based on expertise and years of experience.  We found the employee counsel’s brief and arguments at hearing of great benefit to us in considering the disputes in this matter.  The employer objected to the attorney fee rate increase from $315.00 per hour to $350.00 per hour.  However, we find this was a vigorously contested case, and this hourly rate is reasonable for an attorney with Mr. Jensen’s experience and expertise in workers’ compensation cases.  We shall award actual attorney fees at the rate of $315.00 and $350.00 per hour. The employer also objected to the charge of $0.25 per copy, as under 8 AAC 45.180(f)(15), duplication fees are to be charged at $0.10 per page unless justification warranting a higher fee is presented.  We shall award copying charges at $0.10 per page for 2037 copies, for a total of $203.70.

We shall award paralegal fees at $135.00 per hour for a total paralegal cost of $8,505.00, and other costs of $4,643.71.
 Having considered the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, we find the above-mentioned attorney fees reasonable for the successful prosecution of the employee’s claim for benefits. We will award a total of $39,098.10 as reasonable attorney fees, paralegal fees, and costs.  

ORDERS

1. The employer shall pay the employee’s reasonable past and ongoing medical benefits, including medical related transportation costs, pursuant to AS 23.30.095 and 
AS 23.30.030.

2. The employer shall pay the employee TTD benefits for the period from December 22, 2006 to March 9, 2007, pursuant to AS 23.30.185.

3. The employer shall pay the employee PPI benefits in the amount of $14,160.00 for his PPI rating of 8% of the whole person, pursuant to AS 23.30.190.

4. The employer shall pay the employee interest on any late paid benefits, pursuant to 
8 AAC 45.142, AS 23.30.155(p) and AS 09.30.070(a).
5. The employer shall pay the employee’s attorney reasonable attorney fees and costs pursuant to AS 23.30.145, in the amount of $39,098.10.  

Dated at Anchorage, Alaska on December 8, 2008.
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If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained from the Alaska Workers’ Compensation Appeals Commission.

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 

8 AAC 45.050.
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