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AWCB Decision No.  08-0243
Filed with AWCB Anchorage, Alaska

on  December 11, 2008


The Alaska Workers’ Compensation Board (“Board”) issued its Interlocutory Decision and Order in this matter, AWCB Decision No. 08-0211, on November 12, 2008.  The employer filed a Petition for Reconsideration of the decision on November 25, 2008.
  Attorney Michelle Meshke represents the employer and insurer (collectively “employer”).  Employee Tim C. Burch is unrepresented, and although participating telephonically at the hearing on October 14, 2008, has not responded to the instant petition.  We heard this petition on the written record, and closed the record when we met to consider the petition on December 10, 2008.


ISSUE
Under AS 23.30.540, shall the Board reconsider its November 12, 2008 interlocutory decision and order, AWCB Decision No. 08-0211? 





SUMMARY OF THE EVIDENCE
The case history, including onset of industrial injury, medical treatment, and matters pertaining to the employee’s workers’ compensation and social security eligibility are set forth more fully in our decision, AWCB Decision No. 08-0211.  We here adopt the full discussion of the evidence from that decision and order by reference, and summarize here only those facts necessary to an understanding of the current posture of the case. 

The employee was injured in 1995, resulting in a debilitating arachnoiditis.  He received temporary total disability benefits, followed by permanent partial impairment benefits, and then reemployment benefits until November 6, 2003, when he was found permanently and totally disabled, and began receiving permanent total disability (“PTD”) benefits, which are ongoing.  

The Social Security Administration (“SSA”), acting on an application for disability benefits filed  in 1997, found the employee eligible for social security disability benefits (“SSDB”) beginning February, 1998.  At the employer’s request, in 1998, the employee completed a release of information form (“release”) allowing the employer to obtain information pertaining to the SSA benefits the employee was receiving.
  In 2003, the employer again requested the employee sign a release enabling it to obtain information from the SSA, and again the employee complied.
  

Nearly ten years later, on February 14, 2008, the employer filed a Petition seeking an order allowing it to take a “social security offset” or “reverse offset” under AS 23.30.255(b), and thereby reduce the PTD benefits it pays the employee.  Under both state and federal law, the combination of an employee’s workers’ compensation (“WC”) benefits and his SSDB cannot exceed 80% of his average wage or earnings at the time of injury.
  Federal law authorizes the SSA to reduce, or offset, the SSDB it pays a recipient to the point where the combined SSDB and WC benefits do not exceed 80% of the recipient’s average current earnings.
  The only instance the SSA is prohibited from taking the offset is where an employer seeks an offset under a federally recognized state offset statute.
  The federal offset will not apply where a recognized state law allows an employer to take a “reverse offset.”  In that instance, the federal “offset” is “reversed,” and the employer enjoys a “reverse offset.”

The employer filed its Affidavit of Readiness for Hearing on June 18, 2008.  On September 24, 2008, it filed 108 pages of SSA documents obtained from either the employee or the SSA.  Some of the SSA documents submitted contain date stamps indicating their receipt by the employer in 2003.
  

Although the employee attended the October 14, 2008 hearing telephonically from his home in Arizona, he did so only after and as a result of a telephone call the day before from a Board Workers’ Compensation Officer.  As we stated in our original decision, the employee did not know the purpose for the hearing, and claimed not to have received the employer’s hearing brief.  We noted in our decision that medical records reflect the employee has developed a dependency on the pain medications prescribed for the pain associated with his arachnoiditis.
  We found the employee may have mistakenly believed the effect of the reverse offset would be a further reduction in his monthly WC benefits of $70.00 per month, when in fact the reduction would more likely be greater than $70.00 per week.  

In our November 12, 2008 decision, we awarded the employer an offset of $148.42 from the weekly PTD benefits it pays the employee.  However, we granted the reverse offset prospectively from the date the employer filed its petition for offset.  Our interlocutory order held in abeyance the employer’s request for retroactive application of the offset, pending further evidence and argument. Specifically, we noted that in order to consider the request for retroactive application of the offset, we would need evidence demonstrating the date dependent benefits began, the amount of the initial dependent benefit, whether or when the SSA may have taken a workers’ compensation offset from the dependent benefits, or the amount of any offset taken.  We further stated that at such time as the employer is prepared with the necessary documentation to support a claim for retroactive application of the offset, it should be prepared to also address why it waited ten years to petition for an offset, why it should not be barred from asserting so old a claim under doctrines of estoppel, laches and implied waiver, what effect, if any, the SSA’s deduction of a Medicare premium from the employee’s SSDB during some years and not others may affect any offset calculation or overpayment it seeks to recoup, and why the Board should not find its claim for a social security offset and overpayment recoupment barred by AS 09.10.070(a)(5). 

The employer filed its request for reconsideration of our November 12, 2008 decision and order on November 25, 2008.  The employer raises the following issues in its request for reconsideration:

1.
Does AWCB Decision No. 08-0211 unlawfully bar the employer’s entitlement to a retroactive application of a social security offset under doctrines of equitable estoppel, implied waiver, laches or  statute of limitations?

2.
Does AWCB Decision No. 08-0211 unfairly impose burdensome, time-consuming and unnecessary requirements upon the employer as a prerequisite to awarding a retroactive social security offset?

3.
Is AWCB Decision No. 08-0211 inconsistent with prior Board precedent in awarding social security offsets? 

The employer would answer each of these questions in the affirmative, and requests the Board reconsider its November 12, 2008 decision, and allow it to apply the reverse offset retroactively to November 6, 2003.




FINDINGS OF FACT AND CONCLUSIONS OF LAW
The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:


(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.


(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted...

In response to the employer’s petition for reconsideration, we have reexamined the record in this case, our Decision and Order No. 08-0211, and we have conducted further legal research.  We have determined that we shall not grant reconsideration on the issues raised by the employer for the reasons set out below.  However, we raise a new issue herein, and upon our own motion order reconsideration in order to provide the parties notice and an opportunity to respond.    

We have previously addressed the interplay of the federal and state offset statutes:

The only instance the SSA is prohibited from taking an offset is when an employer seeks an offset under a law or plan which was effective February 18, 1981, as provided at 42 U.S.C. §424a(d), which provides:

The reduction of benefits required by this section shall not be made if the law or plan described in subsection (a)(2) of this section under which a periodic benefit is payable provides for the reduction thereof when anyone is entitled to benefits under this subchapter on the basis of the wages and self-employment income of an individual entitled to benefits under section 423 of this title, and such law or plan so provided on February 18, 1981. (Emphasis added).

The corresponding Alaska statute, AS 23.30.225(b), provides:

When it is determined that, in accordance with 42 U.S.C. 401-433, periodic disability benefits are payable to an employee or his dependents for an injury for which a claim has been filed under this chapter, weekly disability benefits payable under this chapter shall be offset by an amount by which the sum of (1) weekly benefits to which the employee is entitled under 42 U.S. C. 401 et seq., and (2) weekly disability benefits to which the employee would otherwise be entitled under this chapter, exceeds 80 per cent of the employee's average weekly wage at the time of injury. 

The history of the movement in a number of states to grant on offset to workers' compensation insurers for the receipt of SSA benefits by injured workers, and the reaction of the U.S. Congress to the cost-shifting, is detailed by Professor Larson in Larson's Workers' Compensation Law.
 Unfortunately, the federal and Alaska statutes do not mesh. As noted in our decision and order in Dunaway v. Silver Bay Logging,
 a memo from the  Regional Attorney for the U.S. Department of  Health, Education and Welfare, dated August 9, 1977, analyzing AS 23.30.225(b), which was enacted that year, found that it did not comply with the criteria of 42 U.S.C. 401-433 (i.e. 42 U.S.C. §424a(d)), which authorizes the SSA to reduce its offset for workers' compensation benefits when a state has authorized an insurer to do the same for SSA benefits. Consequently, the SSA does not consider AS 23.30.145(b) as legally sufficient to trigger the “reverse offset” provision of the Social Security Act, and to prevent injured employees from having both the SSA and insurer taking duplicate offsets simultaneously.
 To cushion the impact of this, internal SSA Policy Memoranda, dated April 9, 1979 and April 18, 1979, direct the SSA to administratively reduce its offset to compensate disabled SSA recipients when an Alaskan employer reduced the recipient's workers' compensation benefits for receipt of SSA payments. The SSA reduction would be based on the change in the actual workers'  compensation  benefits  received,  rather  than on the offset provisions of 42 U.S.C. §424a(d). This administrative action was to keep the recipient's combined benefits at the level of 80 percent of his or her “average current earnings” (April 9, 1979 memo) and to offer “some relief to persons subject to a dual offset” (April 18, 1979 memo).
 The SSA procedural manual at POMS Section DI 52001.080.A specifically identifies the “Approved Reverse Offset Plans” for states which had offset reduction statutes complying with 42 U.S.C. §424a(d) and in effect before March 1, 1998, for which SSA will forego its offset. POMS Section DI 52001.080.A.3 lists 18 states, Puerto Rico, and Railroad Disability Pensions
 as having approved reverse offset plans. Alaska is not listed as having an “approved reverse offset plan” in its statutes.

Although the specific offset-coordination provision of 42 U.S.C. §424a(d) does not govern the SSA in its cases involving Alaska workers' compensation benefits, the 1979 SSA memos direct that agency to administratively interpret the federal law in a way that attempts to protect disabled recipients from the double offsets apparently taken by the SSA and Alaskan insurers between 1977 and 1979. Despite the inconsistencies in the federal and state statutes, the SSA attempted to interpret its law and guide its actions in a way that voluntarily sought to cooperate with the State of Alaska and protect the joint beneficiaries of the two programs.

The Alaska Supreme Court determined in Underwater Construction, Inc. v. Shirley,
 that AS 23.30.225(b) and 42 U.S.C. §424 are not in pari materia, and are not to be construed together. In practice, our court's interpretation is bolstered by the SSA determination that the provisions of our statute at AS 23.30.225(b) do not meet the criteria for the SSA to cease an offset in order to coordinate a disabled recipient's benefits under 42 U.S.C. § 424(d) (i.e., it is not possible to read the two statutes as a harmonious whole, in any event). Under AS 23.30.225(b) and the court's ruling in Shirley, we have concluded in past decisions that the employer is entitled to an offset for SSA benefits, whether or not AS 23.30.225(b) is legally sufficient to meet the offset criteria of 42 U.S.C. §424a(d).

With the historical inter-relationship of the conflicting offset statutes in mind, we address each of the employer’s arguments in turn.  In doing so, we are cognizant of our Supreme Court’s acknowledgement in Van Biene v. Wausau Ins. Co.
 that we are authorized “to formulate [our] policy [and] interpret [our] statutes.”

1.  The Board’s order unlawfully bars the employer’s entitlement to a retroactive application of a

    social security offset.

The employer argues that the Board erred by raising sua sponte the defenses of equitable estoppel, implied waiver, laches and statute of limitations;  that any finding based on these defenses lacks due process; that substantial evidence does not exist in the record for a finding that any of these defenses exist in this case; that no statute of limitations applies to its claim for a social security offset; and that the Alaska Supreme Court’s decision in Van Biene has “long stood for the proposition that the doctrines of equitable estoppel, implied waiver and laches do not serve to bar an employer’s claim for past and future offsets against social security benefits.”

We first note under AS 23.30.110(a), that the Board is empowered to hear and determine “all questions in respect to the claim.”  The Alaska Supreme Court, interpreting §.110(a), has affirmed the Board’s discretion to raise issues sua sponte “upon notice duly given.”
  In  Decision No 08-0211, we did not make any findings that equitable estoppel, implied waiver,  laches or statute of limitations barred the employer’s claim for a retroactive offset.
  Rather, we raised these issues in our decision in order to provide the employer with sufficient notice that these were issues we would take up when we revisit the employer’s request for a retroactive application of AS 23.30.225(b) at a hearing on the merits.
  Having provided the employer with both notice and an opportunity to be heard on these defenses, we sought to protect the employer’s due process right to a fair hearing.
   Therefore, we are not persuaded by the employer’s assertion it has been unlawfully barred by the Board’s order to its entitlement to a retroactive application of a social security offset.  The employer’s entitlement, if any, remains to be determined by the Board.

Secondly, we take issue with the employer’s interpretation of Van Biene, of which this panel was well aware when it issued Decision No. 08-0211.  The employer asserts “Van Biene has long stood for the proposition that the doctrines of equitable estoppel, implied waiver and laches do not serve to bar an employer’s claim for past and future offsets against social security benefits.”

On the contrary, the court in Van Biene stated unequivocally: “we hold that the Board possesses the authority to invoke equitable principles to prevent an employer from asserting statutory rights.”
  Indeed, Van Biene instructs us to do precisely what we have given the employer notice we intend to do, and on which we have offered the employer an opportunity to be heard should it renew its petition for retroactive offset; we will examine the facts yet undeveloped, interpret the applicable law, and, considering the interplay of the state and federal social security offset statutes, apply those facts to the law.  Then, and only then, will we issue a determination on the employer’s petition for retroactive application of the reverse offset.

2.  The Board’s order imposes burdensome, time-consuming and unnecessary requirements upon

    the employer.

The employer contends that the Board’s order directing it to provide additional documentation to support its claim for retroactive application of the reverse offset is unduly burdensome and “likely”
 time-consuming; the Board’s sole purpose in hearing the petition is “merely”
 to determine whether the employer is entitled to an offset under AS 23.30.225(b); and the Board needs no further evidence to award the employer its “entitlement”
 to retroactive application of the offset.  

First, we find the notion that it would be unduly time-consuming to require the employer to obtain additional documentation from the SSA, for which it has had at least two signed releases from the employee from 1998 and 2003, disingenuous. 

Second, the Board’s purpose in hearing a petition for social security offset is more than to simply rubberstamp the employer’s request.  It is incumbent upon the Board to determine, under principles of both law and equity, not only whether an offset is appropriate under 
AS 23.30.225(b), but in what amount and during what time periods the offset should apply.  The employer’s petition suggests that once the Board determines an employer is entitled to an offset, the employer may reduce benefits it has paid to the employee as far back as the date he received his first SSDB check, apparently with no accounting.  The employer concedes that it is the retroactive application of the offset which creates any “overpayment,”
  which the employer will then collect from the employee by withholding future WC benefits under 
AS 23.30.155(j).
  

We do not read AS 23.30.225(b) as cavalierly as the employer would have us do.  We take seriously the mandate assigned to us by the Court in Green v. Kake Tribal Corp.,
 that our overriding obligation in these cases is to  ensure  the employee does not “[bear] the burden for the imperfect fit between the federal and state offset schemes.”
  The Court in Green noted the disharmony between the federal and state offset schemes resulting from the different manner by which each statute calculates both wages and offsets.  This imperfect fit was evident in Green, where the Board’s order awarding a retroactive offset called for the employer to recoup over $40,000.00 from the employee, yet the lump sum  the employee received when the SSA refunded the offset it had been taking was significantly less.

To ensure the employee here does not bear the burden of the imperfect fit, we must carefully examine the accounting of amounts paid and offsets or reductions taken.  8 AAC 45.225 requires production of specific documentation when an employer applies for an offset.  This includes, inter alia, proof of the amount,  month and year dependent benefits were paid by the SSA.
  We previously found the employee in this case received social security dependent benefits during some period in the past, although no definitive evidence pertaining to the amount of the dependent benefit, or the periods during which dependent benefits were paid has been produced.  Moreover, we are charged under AS 23.30.135 to make our investigation and conduct our hearing in the manner by which we may best ascertain the rights of the parties.  Were we to adopt the mechanical approach the employer promotes, we would be abdicating our responsibility, assigned to us by the Court in Green, to protect the employee from the disharmony between the state and federal offset schemes.  

3.  The Board’s order is inconsistent with past Board practice.

The employer asserts that it has been longstanding Board practice to grant retroactive application of employers’ requests for social security offsets.
  It implies that once an offset is granted, it is automatically retroactive to the date of the employee’s eligibility for social security benefits.  It describes the “mechanics”
 by which this panel should address the employer’s request for a retroactive offset, and the manner in which, armed with our order for retroactive application of the offset, it will then recoup its “overpayment” from the employee.  

First,  we find that where, as here, the SSA has taken the offset for workers’ compensation payments the employee receives, the SSA has already ensured the employee’s combined periodic benefits do not exceed 80% of his average wage. “Until the insurer seeks the offset…  the Social Security Administration (SSA) takes its own offset.  The result is that the injured employee does not get more than the limit, one way or the other.” 
  Thus, we find, that but for the small overpayment created by our earlier order allowing the offset from the date the employer filed its petition, no overpayment exists in this case.

Second, while many prior Board decisions awarding a reverse offset have some retrospective effect, each of our decisions is acutely fact specific.  In no case have we ever held that a reverse offset is automatically retroactive to the date the employee first received social security benefits.  Rather, we judge each case on its unique facts.  We have ruled that a reverse offset will not be awarded for periods an employee is receiving permanent partial impairment (“PPI”) benefits.
  We have refused to award a reverse offset when the employee is receiving stipend benefits under AS 23.30.095(k).
 As in the instant matter, we have denied an offset where the employer has failed to provide the documents necessary for the Board to properly assess the employer’s request,
 or where the employer’s evidence does not otherwise support its request for offset.
    

In our previous decision and order in this case we cited two cases in which we granted offsets prospectively from the date the employer filed its petition for offset.
  We have also approved stipulations for prospective application of the social security offset.
 

We further find from our review of our past decisions that where we have granted the employer’s request for a social security offset the employee was often unrepresented and the matter proceeded uncontested, the offset was presented as a stipulation, or the parties’ dispute was over calculation of the offset. We find that most of our prior decisions do not indicate the date the employer filed its petition for offset, making it impossible to determine the retrospective effect of the award, if any.  We find our prior decisions do not state the date the employee provided the employer with the necessary releases.  Nor do they contain a specific finding, as we made in this case, that the employee cooperated in supplying the employer with the releases needed by the employer to obtain information from the SSA.  Our review of our past decisions suggests that never, until this employer’s petition, have we ever received a petition seeking a retroactive offset going back as many as ten years.  

Finally, our decisions prior to our August 30, 2000 decision on reconsideration in Dunaway v. Silver Bay Logging, Inc.
 were premised on the long-standing but mistaken belief that the offset created in AS 23.30.225 met the criteria for offset set forth in 42 U.S.C. § 424a(d).  In Dunaway we concluded this long-standing assumption was in error.
  In none of our previous decisions does it appear that the issue of when an employer may begin taking the offset has been squarely addressed.
  To the extent there may exist an unchallenged assumption that an employer is “entitled” to an offset from the date the employee begins receiving social security benefits, irrespective of the date the employer sought the offset, we believe that assumption too may be mistaken.
 

4.  A Reasoned Approach.

We find the employer’s unexplained delay in seeking a reverse offset in this case, and then seeking to recoup ten years of benefits, both a shock to the conscience and contrary to the broad purpose of the workers’ compensation system to provide quick, efficient, fair, and predictable compensation to the injured worker at a reasonable cost to the employer.
  We find a system which permits an employer to delay in asserting an offset claim, and then allows it to reach back any number of years, thereby creating an artificial “overpayment,” which the employer then seeks to collect from the employee in a convoluted “shell game of entitlements, offsets and actual payments,”
 is neither quick, efficient, fair or predictable for either party.  

We believe a more reasoned approach, which better promotes the purposes of the Act, and  conforms to legislative intent is called for.  Accordingly, in order to protect the rights of all parties, we will grant reconsideration on the sole issue of whether and why a retroactive application of the reverse offset the employer advances conforms with the purposes of the Alaska Workers’ Compensation Act, and to the legislative intent behind AS 23.30.225.  We shall permit the parties to provide us with briefing on this issue, including an analysis of the legislative and administrative history surrounding the relevant statutes.


ORDER

1.        Under AS 44.62.540 upon our own motion, we grant reconsideration on the sole issue of whether and why a retroactive application of the reverse offset under AS 23.30.225(b) conforms to the purposes of the Alaska Workers’ Compensation Act, and to the legislative intent behind AS 23.30.225.  

2.
The parties shall have until January 16, 2009, within which to provide written argument.  We direct the parties to include in their briefing an analysis of the legislative and administrative history surrounding the relevant statutes.

3.
In all other respects AWCB Decision No. 08-0211 remains in effect.  Consistent with that decision, we will address the employer’s request for a retroactive application of the reverse offset at such time as the employer is prepared with the evidence to support its claim.

Dated at Anchorage, Alaska on December 11, 2008.





ALASKA WORKERS' COMPENSATION BOARD






Linda M. Cerro, Designated Chair






David B. Robinson, Member






Janet L. Waldron, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.
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� The employer’s petition is accompanied by a memorandum titled Memorandum in Support of Petition for Reconsideration of Final (sic) Decision and Order No. 08-0211 (November 12, 2008).  Decision and Order No. 08-0211 is an Interlocutory, not a Final decision.


� Hr. Tr. 46:14.


� Form SSA 3288 Social Security Administration Consent for Release of Information, signed December 17, 2003, received NAI (Northern Adjusters Inc.), December 31, 2003, Employer’s Hearing Exhibits, p. 16.


� AS 23.30.225(b) (“average weekly wage”); 42 U.S.C. 424a (“average current earnings”).


� 7  Larson’s, Workers’ Compensation Law, § 157.03 (2008). 


� 42 U.S.C. § 424a(d).


� Form SSA 3288 Social Security Administration Consent for Release of Information, signed December 17, 2003, received NAI (Northern Adjustors Inc.), December 31, 2003, Employer’s Hearing Exhibits at 16; Form SSA 1099 Social Security Benefit Statement 2002, received NAI, December 31, 2003, Employer’s Hearing Exhibits at 17-18.


� AWCB Decision No. 08-0211, November 12, 2008, page 15.


� The employer’s withdrawal of its request for a reverse offset retroactive to February 1998 is noted.


� Baker v. Alaska Industrial Coating, AWCB Decision No. 08-0186 (October 15, 2008).





� 7 Larson, Workers’ Compensation Law, Sec. 157.03[5][a](2006).


� AWCB Decision No. 00-0187 (August 30, 2000).


� We long mistakenly interpreted the Alaska Workers’ Compensation Act to meet the criteria set forth in 


42 U.S.C. § 424a(d), giving the employer the priority in taking an offset.  See, e.g., Englert v. N.C. Machinery, AWCB Decision No. 9-0222 (August 24, 1998).


� AWCB Decision No. 00-0187 at 6.


� Under the Railroad Unemployment Insurance Act.


� POMS Section DI 52001.080.A.3.


� 884 P.2d 150-151 (Alaska 1994).


� See, e.g., AWCB Decision No. 00-0187 (August 30, 2000).


� 847 P.2d 584 (Alaska 1993).


� Id. at 587.


� Employer’s Memorandum in Support of Petition for Reconsideration of Final (sic) Decision and Order No. 08-0211 (November 12, 2008) at 3-5.


� Summers v. Korobkin, 814 P.2d 1369, 1372 (Alaska 1991); Simon v. Alaska Wood Products, 633 P.2d 252, 256 (Alaska 1981).


� Since we made no factual findings with respect to potential defenses of equitable estoppel, implied waiver, laches or statute of limitations, employer’s argument that findings based on these defenses lack “substantial evidence” is without merit.


� “At such time as the employer is prepared…it should…address why it waited ten years to petition for an offset, why it should not be barred from asserting so old a claim under doctrines of estoppel, laches and implied waiver, and what effect, if any, the SSA’s deduction for the cost of Medicare during some years and not others may affect any offset calculation or overpayment it seeks to recoup…” AWCB Decision No. 08-0211 (November 12, 2008) at 16.  Although unstated in our November 12, 2008 decision, based on the hearing testimony, we find the employee was a credible witness in his statements that he did not understand the purpose of the October 14, 2008 hearing.  AS 23.30.122.   We find his testimony demonstrated an uncertainty regarding his financial affairs. 


� Groom v. State DOT, 169 P.3d 626,635 (Alaska 2007); Matanuska Maid, Inc. v. State, 620 P.2d 182, 192 (Alaska 1980).


� Employer’s Memorandum in Support of Petition for Reconsideration of Final (sic) Decision and Order No. 08-0211 (November 12, 2008) at 3-5.


� 847 P.2d 584, 588.  


� Employer’s Memorandum in Support of Petition for Reconsideration of Final (sic) Decision and Order No. 08-0211 (November 12, 2008) at 7.


� Id.


� Id. at 6.


� As noted by the Supreme Court in Green v. Kake Tribal Corp., “before the offset ordered in the Board’s… Decision, Green received exactly what he was entitled to receive.”  816 P.2d 1363, 1365 (Alaska 1991).


� Employer’s Memorandum in Support of Petition for Reconsideration of Final (sic) Decision and Order No. 08-0211 (November 12, 2008) at 7-8.


� 816 P.2d 1363 (Alaska 1991).


� Green at 1368.


� Id. at  1364.


� 8 AAC 45.225(b)(1)(D).


� Id.


� Employer’s Memorandum in Support of Petition for Reconsideration of Final (sic) Decision and Order No. 08-0211 (November 12, 2008) at 7.


� Green at 1364.


� See, e.g., Heggenberger v. Fred Meyer, Inc., AWCB Decision No. 02-0068 (April 17, 2002)(Heggenberger II); Heggenberger v. Fred Meyer, Inc., AWCB Decision No. 02-0052 (March 20, 2002)(Heggenberger I); Cornelison v. Rappe, Craig, AWCB Decision No. 00-0056 (March 28, 2000).  


� See, e.g., Jorgenson v. Anchorage Cold Storage, AWCB Decision No. 02-0066 (April 16, 2002);  Cornelison v. Rappe, Craig, AWCB Decision No. 00-0056 (March 28, 2000).


� See, e.g., Garrett v. Delta Concrete Products, AWCB Decision No. 08-0189( October 15, 2008); Baker v. Alaska Industrial Coating, AWCB Decision No. 08-0186(October 15, 2008); Jorgenson v. Anchorage Cold Storage, AWCB Decision No. 02-0066 (April 16, 2002); Cornelison v. Rappe, Craig, AWCB Decision No. 00-0056 (March 28, 2000).


� See, e.g., Gibson v. ARCO Alaska, Inc., AWCB Decision No. 08-0219 (November 17, 2008)(Offset denied where employer failed to prove disability for which employee received SSDB was same disability for which he received workers’ compensation benefits; Garrett v. Delta Concrete Products, Inc. AWCB Decision No. 08-0189 (October 15, 2008)(Offset denied where employer failed to provide documentation required under 8 AAC 45.225(b)); Dennis v. Champion Builders, AWCB Decision No.  08-0151 (August 22, 2008)(Offset denied where employer failed to supply documentation required under 8 AAC 45.225(b)).


� London v. Alaska Bonafide Contractors, AWCB Case No. 321998, 1985 WL 50494 at 4 (September 30, 1985) (Offset allowed prospectively from date petition filed); Phillips v. Houston Contracting, Inc., AWCB Case No. 100427 at 7, AWCB Decision No. 84-0349  (October 24, 1984) (Offset allowed prospectively from date petition filed), aff’d Alaska Super. Ct.,  November 26, 1985.


� LaFramboise v. Weldin Construction, AWCB Decision No. 08-0139 (July 29, 2008).


� AWCB Decision No. 00-0187 at 14.


� Id.


� Nor was the issue addressed in Green, where the Court noted “there is no dispute as to whether [the employer] is entitled to an offset credit.” The operative fact in the Court’s decision in Green was that Green had received a sizeable overpayment.  The issue in Green was whether the employer could offset future benefits in order to recoup the overpayment by more than the 20% permitted under AS 23.30.155(j). 


� We further note that contrary to the employer’s assertion that our past decisions are binding precedent, within the administrative adjudication system for workers’ compensation claims, only the decisions of the Alaska Workers’ Compensation Appeals Commission have the force of legal precedent, unless reversed or modified by the Alaska Supreme Court. Municipality of Anchorage v. Faust, AWCAC Decision No. 078 (May 22, 2008).


� AS 23.30.001(1).


� Green at 1364.
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