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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	RICHARD S. HUBBARD, 

                                                  Employee, 

                                                     Applicant

                                                   v. 

SMG OF ALASKA INC,

                                                  Employer,

                                                   and 

ZURICH AMERICAN INS CO,

                                                  Insurer,

                                                     Defendant(s).
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	FINAL DECISION AND ORDER

AWCB Case No.  200417243
AWCB Decision No.08-0245  

Filed with AWCB Anchorage, Alaska

on December 11, 2008


The Alaska Workers’ Compensation Board (Board) heard Employee's claim on December 3, 2008, in Anchorage, Alaska.  Attorney Keenan Powell represented Employee.   Attorney Selena Hopkins-Kendall represented Employer and Insurer.  We left the record open until December 5, 2008, to receive a supplemental affidavit of attorney’s fees and costs from Employee's counsel.

ISSUES

1) Shall we award Employee a penalty pursuant to AS 23.30.155(e)?  

2) Shall we award Employee attorney’s fees and costs pursuant to AS 23.30.145?


SUMMARY OF THE EVIDENCE

The principle issue before us is a limited one; therefore, we provide only basic facts sufficient to give background to the parties’ dispute.  Employee Richard S. Hubbard was injured on July 8, 2004 when, while going into a freezer while carrying freight, he slipped on ice and twisted his right knee.
   At the time of his injury, Employee was working as an Executive Chef for Employer.
  Gary Child, D.O., initially diagnosed Employee with a “strain and sprain” in his right knee.
  However, a subsequent right knee magnetic resonance imaging (MRI) showed a complete anterior cruciate ligament disruption, impaction injury, extreme posterior aspect, lateral tibia, with cortical depression and trabecular fracture; severe grade II to grade III sprain, proximal medial collateral ligament; vertical tear, peripheral aspect, posterior horn lateral meniscus; and “free edge fraying” and degeneration versus radial tear limited to the free edge, body segment of the medial meniscus.
  

Eventually, Employee also developed right hip pain.
  Consequently, Employee had a lumbar spine MRI that showed a degenerative L5-S1 disk with possible intrathecal impingement of the left, S1 nerve root and possible post-foraminal impingement the left, L5 nerve root.

By report, Employee has undergone, post-injury, three surgical procedures to his right knee and one to his back, as follows:  On November 11, 2004, John Duddy, M.D. performed arthroscopic surgery with right ACL reconstruction but did not see or repair the meniscal tears.
  William Mills, M.D., operated on the right knee for the second time on October 3, 2005; he performed arthroscopic menisectomy, medial femoral condyle chondroplasty, and debridement of the partial interior cruciate ligament disruption.
  On November 21, 2005, James Eule, M.D., performed back surgery through micro-discectomy.
  Lastly, on February 23, 2006, Dr. Mills performed the third procedure on Employee's right knee for a failed, right anterior cruciate ligament graft and right medial femoral condyle osteochondral defect.  This last surgery necessitated an ACL revision with patellar tendon allograft and osteochondral autograft.

On March 26, 2007, Employer sent Employee to an employer's medical evaluation (EME) performed by Steven Schilperoort, M.D.  Dr. Schilperoort reported that there had been no improvement in Employee's symptoms or in his general medical progress for one year and therefore, according to Dr. Schilperoort, Employee's back injury was “medically stable.”  He further opined Employee's right knee was fully recovered in its quadriceps muscles, its stability had been retained, its strength was normal, and the knee was also “medically stable.”
  At Employer's explicit request, Dr. Schilperoort also provided a permanent partial impairment (PPI) rating for Employee's low back injury at 12% whole person, of which “100%” was work related.  As for Employee's knee injury, Dr. Schilperoort provided a PPI rating of 1% whole person.
  Employer specifically asked Dr. Schilperoort to rate injury-related PPI pursuant to the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th edition (Guides).
  

Beginning on page 24 of his report, Dr. Schilperoort in the “discussion” section spent several pages reviewing medical records and analyzing each aspect of Employee's knee and lumbar work-related injuries.  Dr. Schilperoort mentions on page 38 of his EME report, in response to a specific request for a PPI rating in the event he felt Employee was “medically stable,” that he dealt with the PPI issue “in detail in the Discussion section.”  Dr. Schilperoort then delineated precisely how he determined his PPI rating for both the back and the knee in answer to the adjuster's question concerning a work-related PPI.
  His EME report cited specifically to Guides’ DRE categories in respect to the back, and pages and tables in respect to the knee, in support of his PPI ratings.  

According to Employer's medical summary dated July 24, 2008, received in the Board's offices on July 25, 2008, Employer received Dr. Schilperoort's March 26, 2007 EME report, which contained the relevant PPI ratings, on May 18, 2007, according to the “received” stamp shown on the face of each page of Dr. Schilperoort's report.

On May 30, 2007, Doug Vermillion, M.D. recommended a “diagnostic arthroscopy and cartilage biopsy,” and mentioned the possibility of additional right knee surgery depending upon the results of those tests.
  

Employer also sent Employee to see a psychiatrist for an EME.  In his July 16, 2007 EME report, Eugene Klecan, M.D., reviewed the file, examined Employee, and stated he had reached “medical stability” with regard to the July 8, 2004 injury.

Relevant procedural facts are as follows: Employer reportedly began paying temporary total disability (TTD) benefits on July 12, 2004.
  TTD benefits continued until December 8, 2004, when Employer ceased paying benefits stating Employee had returned to modified duty work effective December 8, 2004.
  Over the next several months, Employer paid several 25% penalties on TTD benefits.
  On or about September 28, 2005, Employer reinstated TTD benefits, which continued.

On November 15, 2005, Employee filed a “Worker’s Compensation Claim” seeking a penalty and other relief for allegedly late disability payments.
  Attached to Employee's claim are letters detailing allegedly late payments over time and Employer’s responses to those letters.   Employer answered Employee's claim and defended on the grounds that late payment penalties due “had already been paid”; other claims for penalties were denied on the basis that no penalties were due because timely disability payments had been made.

According to reports, TTD benefits continued until Employee returned to work on December 14, 2005.
  Employee filed an “Affidavit of Readiness for Hearing” on his November 15, 2005 claim on February 7, 2006.
  Employer Objected and a prehearing conference was scheduled.  Meanwhile, according to reports, Employer paid a 25% penalty on February 3, 2006.
  TTD reportedly resumed effective February 16, 2006.
  At a March 7, 2006 prehearing, Employer represented that all penalties owed “had been paid.”
  Employee's TTD reportedly ceased again on March 26, 2006 because he was released to return to modified work, effective March 27, 2006.
  Employer subsequently controverted late disability payment penalties on April 6, 2006.
  Apparently, the disability penalty issue was resolved satisfactorily, as we see no further action on this initial claim in our file.

Eventually, Employer reportedly paid Employee a lump-sum PPI of 13%, totaling $23,010.00 on July 17, 2007.
  On May 2, 2008, Employee filed the claim subject of this hearing seeking the “maximum owed” penalty for allegedly “late payment of PPI.”
  At a June 25, 2008 prehearing conference, Employer argued a penalty was not owed because “surgery was recommended” shortly after Dr. Schilperoort’s March 2007 PPI rating.  Furthermore, Employer argued TTD had been paid until October 23, 2007.
  Employee subsequently filed an “Affidavit of Readiness for Hearing” on his May 2, 2008 claim.
  Employer opposed the affidavit for hearing on various grounds.
  Employer eventually controverted the penalty for late payment of PPI benefits on grounds the penalty was not owed, “as the employee was not technically stable due to the recommendation for additional surgery related to the claimed work injury.”
  Most notably, on the same day Employer filed that controversion, it also filed another controversion stating “medical benefits, time loss, and reemployment benefits” were denied because “IME Drs. Schilperoort and Klecan opined that Mr. Hubbard's knee and back conditions are both medically stable and that neither condition requires any further treatment and that Mr. Hubbard could return to work.”
  Employer reiterated this defense in its answer.
  Eventually, the parties agreed to an oral hearing on December 3, 2008 on the penalty issue.

THE PARTIES’ ARGUMENTS: 

Employee delivered Dr. Schilperoort’s March 26, 2007 EME report and a copy of the October 24, 2007 Compensation Report to Employer's counsel on November 12, 2008, indicating his intention to rely upon these documents at hearing.
  He filed a witness list including himself and adjuster Amber Lawton as potential witnesses at hearing.
  Employee filed a hearing brief, which provided a short and succinct argument; specifically, that pursuant to AS 23.30.155(e), if any installment of compensation payable without an award is not paid within seven days after it becomes due, there shall be added to the unpaid installment an amount equal to 25% of it.  Employee argued that the PPI payment in this case was made “four months after the rating.”  He argued Employer never timely controverted the rating for any reason, and in fact Employer now relies upon Dr. Schilperoort's March 26, 2007 opinion that Employee is “medically stable” to controvert certain benefits, including TTD.  For these reasons, Employee requested a 25% penalty equal to $5,752.50, plus costs and attorney’s fees.  As of November 24, 2008, according to attorney Powell’s affidavit of fees and costs, Employee had incurred $1,110.00 in fees and $19.50 in costs.

At hearing, Employee reiterated his same arguments.  However, he clarified that because Employer actually received Dr. Schilperoort's EME report on May 18, 2007, the 21 days to “either pay or controvert” the benefits payable pursuant to that report began to run on that date.  Therefore, Employee concluded, either payment or controversion was due no later than June 8, 2007.  Employee further argued that the Municipality of Anchorage v. Monfore
 decision, cited as support by Employer, actually supported his position and required either payment or controversion within 21 days of receiving a medical report.  He further noted the two October 3, 2008 controversion notices, and argued they were inconsistent one with another, and “diametrically opposed.”

Employer also filed a witness list reserving its right to call Amber Lawton at hearing.
  In its hearing brief, Employer argued the October 15, 2008 prehearing summary controlled the issues the Board would hear on December 3, 2008.  Therefore, averred Employer, the only issue to be discussed and decided was Employee's claim for the penalty.
  As for the merits of the pending penalty claim, Employer maintained that a subsequent recommendation for surgery offered on May 30, 2007, rendered Dr. Schilperoort's March 26, 2007 “finding of medical stability invalid.”
  Consequently, based upon this subsequent recommendation for additional surgery, Employer stated it was “premature” to assess any PPI rating.  Therefore, it contended Dr. Schilperoort’s PPI rating was “premature and invalid.”  Accordingly, Employer reasoned no penalty is due.

Employer further argued that the May 30, 2007 recommendation for further surgery, which occurred within 21 days of Employer's receipt of Dr. Schilperoort’s EME report on May 18, 2007, created a reasonable medical opinion that rebutted the presumption that Dr. Schilperoort’s PPI rating was owed.  Employer cited Monfore as support for its arguments.  In short, Employer argued that since Employee was really not medically stable as stated by its EME Dr. Schilperoort, no PPI was due, notwithstanding its payment of PPI based upon Dr. Schilperoort’s report, and consequently, no penalty may be awarded.  Employer asked us to deny and dismiss the claim for penalty.

Employer’s hearing arguments were very similar.  Employer argued Dr. Vermilion's surgery opinion “invalidated” the PPI rating done by Dr. Schilperoort.  Consequently, since no PPI was due, Employer argued no penalty could be awarded.  Lastly, when asked to address the allegation of inconsistent controversion notices filed on October 3, 2008, Employer maintained that the two controversion notices were reconcilable because they formed a legal basis “to deny further medical care.”

THE WITNESSES:

Employee testified briefly in his own behalf.  Essentially, Employee said he received Dr. Schilperoort’s report and shortly thereafter called the adjuster to inquire whether this resolved the case, and when he might expect his PPI payment.  On cross-examination, Employee conceded he had seen Dr. Vermilion's proposal for a “new type of surgery” but had not yet obtained that surgery.  He testified he wanted more medical care including pain management for his knee.  He testified he might have additional surgery if it was likely to result “in a positive outcome.”

Employee also called adjuster Amber Lawton.  He asked her how she could reconcile the two October 3, 2008 controversion notices.  After reviewing the notices, Ms. Lawton “deferred” to her attorney.  When pressed for an answer, Ms. Lawton said she had “no answer.”  On cross-examination, Ms. Lawton testified that her October 3, 2008 controversion of medical care was based in part on Dr. Schilperoort’s and Dr. Klecan's reports.  Ms. Lawton opined that in her opinion those reports were a valid basis for controverting medical care.  She further testified she received Dr. Schilperoort's EME report on May 18, 2007, and no earlier.  She also received Dr. Vermillion's report “recommending additional surgery.”  In her opinion, his report rendered Employee not medically stable, and therefore, not ready for a PPI rating.  However, on re-direct examination, Ms. Lawton conceded Dr. Vermillion's report did not state Employee was medically stable and did not state he would get any improvement from any surgical procedure.  She further conceded Dr. Vermillion's report related only to Employee's knee and made no reference whatsoever to his back.  On re-cross examination, when asked whether she felt this proposed surgery would have probably resulted in an improvement to Employee's knee, Ms. Lawton testified, “I'm not a physician.”  However, Ms. Lawton then offered that when one has surgery on a body part, “that means you are not medically stable.”  

Employer called no witnesses for direct examination but relied upon cross-examination of Employee's witnesses, as set forth above.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. THE PENALTY CLAIM PURSUANT TO AS 23.30.155(e).

Employee claims he is entitled to a 25% penalty pursuant to AS 23.30.155(e), which states:

If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of the installment.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless than nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.  The additional amount shall be paid directly to the recipient to whom the unpaid installment was to be paid.

Therefore, Employee's claim also involves AS 23.30.155(a), (b) and (d), which state in relevant part:

(a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer. . . . .

(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death.  On this date all compensation then due shall be paid.  Subsequent compensation shall be paid in installments, every 14 days, except when the board determines that payment in installments should be made monthly or at some other period.

. . .

(d) If the employer controverts the right to compensation, the employer shall file with the division and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death.  If the employer controverts the right to compensation after payments have begun, the employer shall file with the division and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due. . . .

Pursuant to AS 23.30.190(a), compensation for a PPI is payable in a single lump sum, except as provided for in AS 23.30.041.
  Because the amount of PPI or accuracy of any rating is not at issue before the Board, we do not decide whether or not Dr. Schilperoort’s PPI rating is correct; indeed, his is the only PPI rating given thus far in this case.  We find only that his PPI rating is based upon his opinion that Employee was medically stable and on his opinion and interpretation of the Guides, and that it provides evidence necessary to give rise to Employer's obligation to pay Employee PPI benefits pursuant to AS 23.30.190.
  

We find Employer received a copy of Dr. Schilperoort’s PPI rating report no later than May 18, 2007.
  We find, based upon Employer's admissions at hearing and on its October 24, 2007 compensation report, Employer paid no PPI to Employee until July 17, 2007.  We find this is a period in excess of 21 days from the date Employer received a copy of Dr. Schilperoort’s PPI rating report.  We further find Employer filed no controversion notice disputing any portion of Dr. Schilperoort’s PPI rating report for any reason pursuant to §155(d) within that same 21 day time frame.  We find neither party argued a Board order was required before PPI could be paid in this case.  We find neither party argued PPI should not be paid in a lump sum.  

We conclude no Board order was required, PPI payment is self-executing unless controverted pursuant to §155(a), (d) and (e), and PPI should have been paid in a lump sum given this case’s facts.    

Employer argues Dr. Vermillion’s May 30, 2007 medical report “invalidates” or nullifies its own EME doctor’s opinion concerning medical stability, and thus renders his PPI rating “premature and invalid.”
  We disagree.  We find Dr. Vermillion's May 30, 2007 report irrelevant to the issue before us, because we find Employer did not timely controvert based upon Dr. Vermillion’s report.  

Hammer v. City of Fairbanks
 disposes of this matter.   In Hammer, the employee's physician provided a 13% PPI rating report to the adjuster who cut a check but held it after deciding to inquire of the employee's physician whether or not the rating might be different if done pursuant to a different edition of the Guides.  The employer in Hammer neither paid the 13% PPI rating nor controverted it within 21 days after receiving the rating report.  The board awarded the employee the requested penalty and the employer appealed.  The Superior Court reversed and the employee appealed to the Supreme Court, which reversed and remanded with an order reinstating the board's decision awarding the penalty.
  

In Hammer, the court construed §155(b) and other relevant sections in a PPI penalty case and held that in the context of a penalty claim on late-paid PPI benefits, “knowledge” of the injury refers to “notice” of a rating which occurs no later than the employer's receipt of the physician’s PPI rating report.  The court said: 

Thus an employer has knowledge of the injury resulting in the PPI not later than receipt of the PPI rating.  The PPI rating, such as that in Dr. Tanner's letter which stated that Hammer had a thirteen percent permanent impairment of the whole person, represents the residual injury (footnote omitted) to the employee.  Unless the employer is unsatisfied with the rating or is suspicious of the injury and chooses to controvert the rating, the payment ‘becomes due’ within fourteen days after the submission of the rating.  Thus, construing AS 23.30.155(b) and (e) together, unless the employer files a controversion, the employer has twenty-one days after receiving the PPI rating to pay or be subject to the statutory penalty. . . .

The court concluded that the employer's receipt of the employee's doctor’s rating report “was sufficient to trigger the obligation of the City to pay or controvert Hammer's claim.”
 

Hammer is essentially on “all fours” with this case.  We conclude Employee proved all elements of his penalty claim factually, by a preponderance of the evidence, and as a matter of law.  We base this conclusion on our findings that Dr. Schilperoort’s provided a PPI rating based upon his opinion that Employee was medically stable and his opinion and interpretation of the Guides; we also base it on his PPI rating which created Employer's obligation to pay Employee PPI benefits pursuant to AS 23.30.190, or alternately, to timely controvert Employee's right to such payment within 21 days of May 18, 2007.  We find any disputes or questions Employer had with or about its own doctor’s rating, caused by the rating itself or by Dr. Vermillion's subsequent medical record, could have and should have been addressed by Employer timely filing a valid controversion notice stating the grounds upon which it relied to deny prompt payment of PPI benefits in a lump-sum to Employee.
  Therefore, because Employer neither timely paid nor timely controverted payment we conclude Employee factually presented a prima facie case of entitlement to a §155(e) penalty.

II. ATTORNEY'S FEES AND COSTS.  
AS 23.30.145 provides, in part:

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  

8 AAC 45.180 provides, in part:

(b) A fee under AS 23.30.145 will only be awarded to an attorney licensed to practice law in this state or another state.  An attorney seeking a fee from an employer for services performed on behalf of an applicant must apply to the board for approval of the fee; the attorney may submit an application for adjustment of claim or a petition.  An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145(a) must (1) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and (2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claim for which the services were rendered; at the hearing, the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the affidavit was filed.  If the request and affidavit are not in accordance with this subsection, the board will deny the request for a fee in excess of the statutory minimum fee, and will award the minimum statutory fee.

. . .

(d) The board will award a fee under AS 23.30.145(b) only to an attorney licensed to practice law under the laws of this or another state.

(1) a request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed, and, if a hearing is scheduled, must be filed at least three working days before the hearing on the claim for which the services were rendered; at hearing the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the filing of the affidavit. . . . 

(2) in awarding a reasonable fee under AS 23.30.145(b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney’s affidavit filed under (1) of this subsection, the nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and the amount of benefits involved.

. . .

(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim. . . . 

We find Employer did not timely controvert Employee's claim but otherwise resisted it.  Consequently, we can award fees and costs under §145(b).
  We find Employee retained an attorney who was successful in obtaining the requested penalty; and we find Employee incurred legal costs.  We find this claim was relatively un-complicated but tenaciously litigated for a relatively short time, and the benefit resulting to Employee is fairly significant.  

Employee submitted an affidavit of itemized attorney’s fees and legal costs from November 7, 2008 through November 18, 2008, claiming $1,110.00 in attorney’s fees, 3.7 hours at $300.00 per hour.   He also itemized $19.50 in other legal costs.
  

In our awards, we attempt to recognize the experience and skills exercised on behalf of injured workers, and to compensate their attorneys accordingly.
  Subsection 145(b) requires the award of attorney's fee and costs are “reasonable.”  Based on our review of the attorney’s efforts in this case, and on our review of recent cases litigated by this attorney and other attorneys, we find the requested hourly rate of $300 is reasonable.
  We find Employer made no objection to either the hourly rate or the amount of total fees requested.  We find the other itemized legal costs are all reasonable.  Our regulation 8 AAC 45.180(d)(2) requires a fee awarded under subsection 145(b) be “reasonably commensurate” with the actual work performed.  We find the itemized hours for Employee’s attorney in this case are reasonable.   

Accordingly, pursuant to AS 23.30.145(b), we will award Employee $1,110.00 in reasonable attorney’s fees and $19.50 in other legal costs related to our hearing of December 3, 2008.

ORDER

1) Employer shall pay Employee a 25% penalty in the total sum of $5,752.50 pursuant to 
AS 23.30.155(e).

2) Employer shall pay Employee's attorney reasonable attorney fees of $1,110.00 and costs of $19.50.

Dated at Anchorage, Alaska on December     , 2008.






ALASKA WORKERS' COMPENSATION BOARD






William Soule,






Designated Chairman






Patricia Vollendorf, Member






David Kester, Member

If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of RICHARD S. HUBBARD employee / applicant v. SMG OF ALASKA INC., employer,  ZURICH AMERICAN INS. CO., insurer  / defendants, Case No. 200417243, dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on December    , 2008.






Kim Weaver, Clerk
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� Employer argued in its brief, that the “only” issue before us today was the penalty claim -- thus suggesting we could not entertain a request for attorney's fees and costs.  However, at the hearing’s conclusion, we noted Employee's attorney had filed an affidavit of attorney’s fees and costs, having entered an appearance in the case well after the last prehearing in this case was conducted.  The Board inquired of Employer if it had any objection to the Board considering Employee's attorney's fees and costs in the event we awarded any benefits.  After consulting with her client briefly, Employer’s counsel advised the Board that Employer had no objection to considering the issue of attorney’s fees and costs along with the penalty issue.


� See Report of Occupational Injury or Illness dated July 23, 2004.


� Id.


� See Dr. Childs’ July 12, 2004 report.


� See MRI report dated July 15, 2004.


� See Dr. Childs’ report dated July 19, 2004.


� See MRI low back report dated March 14, 2005.


� See Dr. Duddy's November 11, 2004 report; see also March 14, 2005 MRI right knee report.


� See Dr. Mills’ October 3, 2005 report.


� See Dr. Eule’s November 21, 2005 report.


� See Dr. Mills’ February 23, 2006 report.


� See Dr. Schilperoort’s March 26, 2007 EME report at 33, 35.  We note additional EMEs were performed: see July 11, 2006 EME by Holm Neumann, M.D.; July 16, 2007 EME by Eugene Klecan, M.D.; see also September 12, 2007 records review report apparently authored by Dr. Schilperoort.  Though the signature page appears to be missing from the record, the author states in express reference to his prior, “March 26, 2007” EME (i.e., the date of Dr. Schilperoort’s first report), “I find that none of the impressions offered at that time are amended, deleted, and no new additional impressions are offered.”


� Id. at 33-34.


� Id. at 38.


� Id. at 24-34, 38.


� See Employer's July 24, 2008 Medical Summary with Dr. Schilperoort’s March 26, 2007 report, attached.


� See Dr. Vermillion’s May 30, 2007 report.  We note the only copy of this report in our file (other than a copy attached to Employer's hearing brief) is attached to Employer's medical summary dated July 24, 2008.  However, unlike the majority of reports attached to that medical summary, Dr. Vermillion's report does not bear a “received” stamp showing the date Ward North America or Nova Pro Risk Solutions received that report.  Therefore, we cannot determine when Employer first received Dr. Vermillion's report.


� See Dr. Klecan's July 16, 2007 EME report at 19.


� See Compensation Report dated August 11, 2004.  Apparently Employer continued Employee's salary and reported TTD that “would have been paid” had salary not been continued.  That practice apparently ended by October 2004, according to the reports.


� See Compensation Report dated December 21, 2004.


� See Compensation Report dated October 20, 2005.


� See Compensation Report dated November 14, 2005.


� See Employee's November 15, 2005 Worker's Compensation Claim, with attachments.


� See Employer's December 12, 2005 answer.


� See Compensation Report dated December 21, 2005.


� See Affidavit of Readiness dated February 7, 2006.


� See Compensation Report dated February 3, 2006.


� See Compensation Report dated March 7, 2006.


� See Prehearing Conference Summary dated March 7, 2006.


�See April 4, 2006 Compensation Report.


� See Controversion Notice dated April 6, 2006.


� See Compensation Report dated July 17, 2007.  We take administrative notice that, pursuant to the combined values chart on page 604 of the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th edition, a 12% lumbar PPI rating combined with a 1% knee PPI rating equals a 13% total PPI rating.


� See Employee's Worker's Compensation Claim dated May 2, 2008.


� See Prehearing Conference Summary dated June 25, 2008.


� See Employee's September 4, 2008 Affidavit of Readiness for Hearing.


� See Employer September 12, 2008 Affidavit of Opposition.


� See Employer’s October 3, 2008 Controversion Notice.


� See Employer’s second Controversion Notice also dated October 3, 2008.


� See Employer's answer dated October 3, 2008.


� See Prehearing Conference Summary dated October 15, 2008.


� See Employee’s Certificate of Service dated November 12, 2008, with attachments.


� See Employee's November 25, 2008 witness list.


� See attorney Powell's November 24, 2008 affidavit of fees and costs.


� AWCAC Decision No. 081 (June 18, 2008).


� See Employer's November 25, 2008 witness list.


� See Employer’s hearing brief at 7.


� Id.


� Id. at 8.


� Section 041 dealing with vocational rehabilitation is not at issue in this case at this time.


� Section 190 states:





In cases of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $177,000 multiplied by the employee's percentage of permanent impairment of the whole person.  The percentage of permanent impairment of the whole person is the percentage of impairment to the particular body part, system, or function converted to the percentage of impairment to the whole person as provided under (b) of this section.  The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041, but the compensation may not be discounted for any present value considerations.





All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides  to the Evaluation of Permanent Impairment, except that impairment rating may not be rounded to the next five percent. . . .





� See Dr. Schilperoort’s report attached to Employer’s Medical Summary dated July 24, 2008.


� See Employer's hearing brief at 7-8.


� 953 P.2d 500 (Alaska 1998).


� Id. at 502-503, 507.


� Id. at 505; See also � HYPERLINK "http://web2.westlaw.com/find/default.wl?tf=-1&serialnum=1995102947&rs=WLW8.11&referencepositiontype=S&ifm=NotSet&fn=_top&sv=Split&referenceposition=631&findtype=Y&tc=-1&ordoc=1998046454&db=661&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Westlaw" \t "_top" �Sumner v. Eagle Nest Hotel, 894 P.2d at 631� (holding that � HYPERLINK "http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW8.11&ifm=NotSet&fn=_top&sv=Split&tc=-1&docname=AKSTS23.30.155&ordoc=1%20of%20a%20claim%20of%20a%20a%20penalty%20claim998046454&findtype=L&db=1000003&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Westlaw" \t "_top" �AS 23.30.155� applies the twenty-one day period for payment to PPI payments).


� Hammer at 506.


� AS 23.30.155(a).


� Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978).


� We did not receive a supplemental affidavit of fees or costs from Employee.


� See Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 974-975 (Alaska 1986); Gertlar v. H & H Contractors, Inc., AWCB Decision No. 97-0105.


� See for example Neel v. Flight Alaska, Inc., AWCB Decision No. 03-0023 (February 6, 2003); but see Leask v. Sears Roebuck & Co., AWCB Decision No. 02-0103 (June 6, 2002).


� 13% PPI = $23,010.00 X 25% = $5,752.50.
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