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      P.O. Box 115512
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	DIANNA L. FEHRING, 

                            Employee, 

                                  Applicant,

                                             v. 

STATE OF ALASKA, 

(Self-Insured)        Employer,

                                     Defendant.                                                                                                  
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	FINAL DECISION AND ORDER

AWCB Case No.  200308135
AWCB Decision No.  08-0247

Filed with AWCB Anchorage, Alaska

on December 12, 2008


The Alaska Workers’ Compensation Board (Board) heard the employee’s claim for additional benefits on January 29, 2008 at Anchorage, Alaska.  The employee represented herself at the hearing.  Attorney Patricia Shake represented the employer.  The record closed at the hearing’s conclusion.  


ISSUE
Whether causation for the employee’s current back condition can be attributed to her May 25, 2003 work injury.
  


SUMMARY OF THE EVIDENCE
The following recitation of facts is limited to those necessary to decide the narrow issue before us, listed above.  The employee did not provide a brief at hearing, and only offered very limited testimony regarding her claims.  The employee testified at the January 29, 2008 hearing that she began working for the employer as a Recreation Therapist III, providing recreational therapy at McLaughlin Youth Center, in 1993.  The work injury at issue today occurred on May 25, 2003.  The employee testified that on that date she went to the supply closet at work, and someone moved a television set on a cart from its usual location.  She tripped over the television power cord and “went flying about 15 feet” landing forward.  She testified that she went to the nearby hospital emergency room by ambulance.  She testified that her back has never been the same, and that she can’t do all the outdoor activities she used to enjoy.  She testified that she had always recovered from her previous back injuries, but she hasn’t been the same since the May 25, 2003 injury.  She testified that she was administratively separated from her employment on January 8, 2007, based on her treating physician, Larry Levine, M.D.’s, recommendation that she be vocationally retrained.   This was the extent of the employee’s testimony and/or argument.  

The employee’s May 25, 2003 emergency room report diagnosed pain in the low back, right scapula, and both knees.  The employee’s medical history is summarized fully below, as provided by the Board ordered second independent medical examination (SIME) physician, Judy Silverman, M.D.  Our review of the records showed that Dr. Silverman provided a detailed and thorough summary of the pertinent medical records.  

The employee did return to work with intermittent periods of periods of time loss.  The employer continued to pay medical and time loss benefits.  Ultimately, at the request of the employer, the employee was evaluated by Holm Neumann, M.D., on March 13, 2006.  Dr. Neumann opined that the employee suffered a temporary aggravation of a preexisting condition, and that she had no ratable impairment attributable to the May 25, 2003 work incident.  Dr. Neumann opined that any additional medical treatment was attributable to the preexisting degenerative disc disease.  Based on this report, the employer controverted all benefits, and the employee filed the present claim for additional benefits.  Specifically, in her April 6, 2006 claim, the employee sought time loss benefits from March 21, 2006 forward, PPI benefits, medical costs, reemployment benefits, interest and an SIME.  

In his October 18, 2006 response to an inquiry from the employer, Dr. Levine opined that the employee’s current condition and need for treatment is related to the May 25, 2003 incident.  He recommended the employee seek less demanding employment.  Subsequently, the employee was found eligible for reemployment benefits.  No plan has been developed.  

Based on the disputes between Drs. Levine and Neumann, the SIME with Dr. Silverman was ordered by the Board.   As mentioned above, we found Dr. Silverman’s review of the record to be  thorough and accurately summarized the employee’s relevant medical record.  We incorporate by reference Dr. Silverman’s medical record summary, as follows, deleting items not related to the back condition:  

Records pertinent to the lumbar spine or elbow only will be discussed. There are some initial undated patient reports from Dr. Hogan and Dr. Levine that are of questionable significance given no dates provided. As these are out of order and not dated, their significance is uncertain.

5/4/1998. Slip and fall with wrist sprain. No report of low back pain.
. . . 

5/19/1999. Dr. Hogan ordered lumbar MRI found with small subligamentous protrusion L5-S1 without mass effects.

Note: Back pain/spine conditions history physical information not provided as to why this test was perfoimed.

. . .

12/24/2001. Richard Navitsky, M.D. Providence Medical Center emergency department. Chief complaint motor vehicle crash with rollover. Restrained passenger no loss of consciousness. Unable to get out of the-vehicle-on her own. Ambulatory with complaints of back and neck pain, Placed in a neck brace and backboard. Right arm pain, distal fingers numb in the right arm, pain was 10/10. X-rays and CT showed no fractures. Diagnosis muscle strain and contusion to back and right anus status post motor vehicle crash. Prescribed Vicodin, ibuprofen.

1/7/2002. Joe Young, PT. Initial evaluation for complaints of C7 nerve root irritation after motor vehicle accident. No report of low back pain.

Patient treated for 36 physical therapy sessions over the course of 2002 for upper back and neck pain. No treatment was provided to the low back.

. . .

2/20/2002, Kerry Dorius. Follow-up for neck and shoulder pain anxiety.

. . .

1/6/2003. Signature illegible. US Health Works. Report of fall on lower sacrum and right scapula on ice 12/24. Still sore using ice. Tender palpating over presacral area and medial to the right scapula. Guarding with restricted range of motion. Describes area of pain to palpation. Patient comes in <illegible> for pain control but still sore. Pain drawing shows tenderness over the sacrum as well as medial to the right inferior scapula. Diagnosis sacral and right scapular contusion. Prescribed Darvocet, heat now, not ice. Vioxx. Off work 1/6 to 1/7/2003 with return to work on 1/10.

1/14/2003. Signature illegible. Certification of health care provider for Alaska Family Leave Act. Patient off work one to two weeks from 1/14/2003 with paralumbar muscle soreness to palpation and range of motion. 
1/14/2003. US Health Works Medical Group. Signature illegible. Reports fell again 1/1/2003 down seven stairs bouncing on buttock and the elbow with slight bruise of the right elbow not back to work still off work. Patient discontinued Darvocet due to side effects. Still using Vioxx. Blood pressure is stable. Elbow exam normal. Paralumbar muscles tender to palpation and range of motion. Diagnosis persistent strain aggravated by second fall on ice. Plan referral to physical therapy.

1/17/2003. Initial evaluation. Physical therapy.
Patient history form.  Patient reports describing falling 12/24/2002 and 1/1/2003 fell on back and buttock. No previous treatment. Pain is constant Question have you ever had this pain or condition before? If yes, describe the onset: patient reported "not as bad." Handwritten gridwork of patient evaluation not legible. Other handwritten notes describe patient fell directly on butt very hard immediate bone pain in the pelvis moved to the spine in a couple hours January 1 fell same with increased symptoms times two.

1/23/2003. Dennis Poirier, PT. Initial evaluation report. Diagnosis left ilium up-slip with bilateral sacroiliac joint symptoms, possible L5-S1 involvement. Constant bilateral low back pain severe 8 to 9 on a 0-to-10-point scale. Patient treated for five sessions January of 2003. Therapist reports some decrease in pain during treatment with aggravation with drive home.

1/23/2003. US Health Works, signature illegible. Patient with complaints of low back pain and stiffness worse with sitting and walking. Obtained x-rays with statement facets do not look in good shape. Diagnosis facet syndrome and degenerative joint disease. Begin Bextra. Discontinue Robaxin. Use heat.

1/24/2003. Dr. John McCormick. X-ray, lumbar spine. Normal study.
1/28/2003. US Health Works, signature illegible. Patient getting some relief from PT and MV and massage. Wonders about benefit of MRI. Will be doing water therapy also. On Vioxx. Glucosamine. Diagnosis facet syndrome and sciatica. Continue current treatment. Continue off work. Will not do further CT or MRI unless it looks like surgery might be an option.

Telephone notes 1/30/2003, 1/31/2003, 2/3/2003. Physician spoke with radiologist reviewed past MRI of 1999. Patient not progressing with physical therapy. Will proceed with lumbar MRI. Authorization obtained for MRI and epidural.

2/3/2003. Dr. John McCormick. MRI lumbar spine. Disc desiccation at L5-S1 focal hyperintensity of the posterior annulus L5-S1 consistent with annular tear with midline protrusion and slight posterior displacement of the left Sl nerve root. Lumbar epidural steroid injection with contrast performed.

2/6/2003. Signature illegible. Patient feeling much better now. Not going to PT or MV since needs to have steroid in place.

2/12/2003. Dr. Robert Gieringer. Seen for right shoulder pain present since her motor vehicle accident on 12/24/2001. Patient also has a back condition. Has pain in her shoulder if she rolls on that side. Neck pain. Numbness of the index and middle fingers. No history of prior shoulder problems. History of cervical fracture. X-ray of the shoulder shows a type II acromion with normal glenohumeral joint and acromioclavicular joint. Impression right shoulder injury etiology undetermined. Recommended EMG to determine if the numbness in the index and middle finger is related to the cervical spine.

3/12/2003. Handwritten note. No signature. Here to review EMG no real change in her shoulder. Sees Dr. Levine for discogram.

Note: There is an undated handwritten note on the same page reporting chronic C7 radiculopathy stable not progressive, EMG chronic C7 radiculopathy stable not progressive.

2/12/2003. Harold Cable, M.D. Lumbar epidural steroid performed under fluoro.
2/24/2003. Possible Dr. Trombley, signature not legible. Off work through 3/4/2003.

2/21/2003. Shawn Johnson, M.D. EMG/nerve conduction study for right periscapular pain, right index and middle finger tingling consistent with chronic right C7 radiculopathy with large-amplitude motor units found in the triceps and extensor indicis.

3/3/2003. Dr. Larry Levine. Seen on referral for ongoing low back pain. Fell on the ice 12/25/2002 landing on her tailbone with onset of severe low back pain does best lying flat out, sitting is worse. Diagnosis status post fall with annular tear L5-S 1. Felt patient failed conservative care will schedule for provocative discography. Will also then review and see if she is a candidate for any intradiscal procedures.

3/6/2003. Dr. Levine. Patient under care being evaluated not able to work as a recreational therapist at this time.

3/12/2003. Dr. Garinger. (sic) Reviewed cervical spine x-rays no evidence of fractures, does not feel x-rays are good quality. Chronic C7 radiculopathy on EMG so therefore she may need to learn how to live, she will have to live with the numbness in the fingers. Provided her with exercises for her shoulders.

Note: Seen again 5/21/2003 for follow-up of the shoulder treatment essentially on hold due to the back issues.

3/14/2003. Dr. Levine. Discogram. L3-4 opening pressure 10 psi maximum 70 normal nucleogram and pain and pressure, L4-5 opening pressure 13 psi maximum pressure 70 psi atypical pain at 70 psi no extravasation, LS-S] opening pressure 30 psi increased pressure at 35 psi posterior extravasation with sharp but isolated posterior extravasation substantial pain at 45 psi 10/10. Dr. Levine review of the post-discography CT L3-4 normal, L4-5 minimal degenerative change, L5-S1 extravasation posteriorly consistent with tear. Felt patient would be an excellent candidate for IDET.
3/14/03.  Dr. Harold Cable.  Post-discography lumbar CT.  Disc degeneration L3-4 to lesser degree 4-5.  Large tear in the annulus centrally and to the left at L5-S1.  

3/21/2003. Dr. Larry Levine. L5-S1 IDET procedure.

3/28/2003. Carolyn Craig, PA-C. Dr. Levine. Follow-up IDET. Patient reports significant resolution of symptoms. Pain is 5/10. Increased with sitting and made better following IDET rehabilitation protocol. No lower extremity symptoms. Bowel or bladder dysfunction. Neurologically intact wearing a corset. Mild tenderness at the injection site with minimal bruising. Follow up in two weeks. Continue off work.

4/14/2003. Dr. Levine. Continue off work through 4/28/2003. Prescription for post-IDET protocol at six weeks postoperative.

4/14/2003. Dr. Levine. Follow-up after IDET. Sitting somewhat difficult although improved markedly in all areas. Essentially off all pain medications. Reviewed in detail all exercise possibility, including initiation of pool therapy. Details provided include avoiding prolonged walking on uneven terrain and hold off on beginning hiking. Plan return to work in about three weeks with no more lifting than 20 pounds, avoid prolonged sitting and no stooping.

4/28/2003. Dr. Levine. Letter "To Whom It May Concern." Ongoing treatment will begin six weeks after the procedure with structured physical therapy. To wear a brace for proprioceptive feedback or as a reminder not to forward flex the spine.

5/8/2003. Physical therapy evaluation.
5/10/2003. Formal physical therapy report with pain in the bilateral sacroiliac region, deep pressure, severe 8/10. Occurs approximately three times a day and resolves in 30 to 45 minutes. Sitting limited to 15 minutes. Stands still without onset of pain at 20 minutes.

5/13/2003. Physical therapy note. States the patient had a fall down stairs on left side on 5/11/2003 in the evening. She had immediate left sacroiliac joint from blow. Severe symptoms. Midnight took hydrocodone. Delayed Monday work then went line.
5/22/2003. Seen in physical therapy.

5/21/2003. Dr. Garinger. (sic) Doing much better. Stable shoulder.

5/22/2003. Dr. Levine. Seen for follow-up IDET. Doing better: Reports injuring her left leg in a fall going down some stairs with bruising and ecchymosis of the left leg.  Did not feel that her spine was particularly aggravated. Had coffee spilt on her with burns on the right foot. Continue IDET protocol.
5/25/2003. Dr. Jacqueline Walter, emergency department. At work and tripped over a television cord. Fell flat onto her belly. Pain in the low back, right scapula, and both knees. Did not twist. Denies numbness or weakness in the lower extremities. Loss of consciousness. Bowel or bladder dysfunction. X-ray lumbar spine showed "a coil." Prescribed Vicodin. Follow-up with Dr. Levine.

Note: Patient states this was drawstring device for her pants.

5/28/2003. Carolyn Craig, PA. Dr. Levine. Patient had IDET. Was recovering. Returned to work and tripped over an extension cord, falling forward, exacerbating her low back pain in addition to elbow and knee pain. Wants to return to work stating she feels much better with the exception of the low back pain continuing to a significant degree. Impression known discogenic low back pain status post IDET exacerbation of symptoms with fall. Patient can return to work with careful observation to obstacle. Will repeat MRI. Will have her off work through 6/2/2003 with lifting restriction of 20 pounds occasionally, 10 pounds frequently, avoid prolonged sitting, standing, walking, bending, squatting, or overhead work.

5/30/2003. Lumbar MRI. Dr. Harold Cable. Disc protrusion L5-S1, though minimal. It does just contact the nerve root at the left. Minimal enhancement. Addendum to compare to the study of 2/3/2003—no significant change.

5/28/2003. Certification of health care provided, Alaska Family Leave Act. Carolyn Craig, PA-C. States the patient will be off work 5/25 to 6/4 experienced acute exacerbation after a fall at work. Anticipate six to nine months of rehabilitation and recovery time after the IDET. Wants restriction of no lifting over 25 pounds or excessive bending.

6/5/2003 through 12/24/2003. Physical therapy reports for 51 visits. Addressed manual treatment and initiated exercise program. Tolerated pool walking. Symptoms worsened after fall at work with decrease in sitting tolerance.

6/17/2003. Carolyn Craig, PA. Off work 6/15 to 6/8/2003.

7/3/2003. Dennis Poirier, PT. Update. Receiving manual therapy to the pelvis. Partial weightbearing walking in the pool. Episodes of 8/10 symptoms decreasing. Pain more 1 to 2. Raised question of initiating manual therapy to the lumbar spine. Response from Dr. Levine is no manual treatment to the lumbar spine for six months after the procedure.

7/3/2003. Carolyn Craig, PA-C. Continue off work 6/15 to 7/18/2003.

Medical Arts Pharmacy receiving #100 hydrocodone 7.5 APAP essentially on a monthly basis.
7/17/2003. Dr. Larry Levine. Overall doing quite well. Had a fall at work recovering from the IDET on 5/25/2003 which caused a significant setback. No significant change on MRI with an aggravation to her situation, "but has now returned to her postop recovery course with about a month's setback." Her sitting tolerance is quite diminished. Continue with physical therapy. Walking in the pool two miles at a time. Well versed in a dynamic stabilization program. Problem with known annular tear with discogenic back pain after a work injury with IDET procedure on 3/21/2003 and recurrent sprain while at the worksite in May 2003. Continue Anexsia for pain control. Continue physical therapy. No manual treatment. Want the area to re-heal and seal down with good collagen material. Reviewed work status, including the need to climb rope, lift and carry 25 pounds frequently, and lift and carry 26 to 50 pounds occasionally. Feels a lifting restriction if 25 pounds is necessary until she is fully recovered. Allow a tentative return to work of 8/20/2003. (Emphasis added).  

Note: Dr. Levine appears to ascribe her initial injury as a workers' compensation claim. Her history of back pain beginning in December 2002 began with a slip and fall on 12/24/2002 and a second slip and fall 1/1/2003, neither of which was work-related.

8/20/2003. Carolyn Craig, PA-C, Larry Levine, M.D. "Back pain is better." Has progressed through two levels of the IDET protocol, working on phase three. Current pain is 2/10, made worse with sitting, better with standing and walking. Given release to return to work on modified-duty status. Lifting restriction of 25 pounds occasionally, 10 pounds frequently. Avoid prolonged sitting, standing, walking, bending, squatting, or overhead work. Refer for physical capacity evaluation.

9/16/2003. Carolyn Craig, PA-C, Dr. Levine. Progressed to level three of IDET rehabilitation over the last several months. Noted increase in pain last week when shopping at Costco, with tightness and spasm in the paraspinals. Continues at modified work. Pain is 2 to 3 on a 0-to-10-point scale. Continue with the medications and modified duty. Needs to initiate simple flexibility with the physical therapist. Schedule physical capacity evaluation.

10/14/2003. Carolyn Craig, PA-C, Larry Levine, M.D. Making slow gains and feels better overall. More flexible, with increased functional activities in therapy. Pain 2/10. Using Anexsia mainly at night for exacerbations of pain.

10/22/2003. Jean McCarthy, PT. Physical capacity evaluation. Findings felt to be consistent, therefore valid, with test/re-test. The patient used good body mechanics. Recommended tolerance to an eight-hour work day, sitting three to four hours in 30-minute intervals, no apparent limitations in standing or walking:- Tolerated carrying 32 pounds occasionally, 22 pounds frequently Push and pull 106 pounds lift 71 pounds above shoulders, 32 pounds from desk to chair, and 25.8 pounds from chair to floor.
10/28/2003. Dennis Poirier, PT. States that physical therapy has focused on manual treatment to decrease symptoms and to perform postoperative protocol. Since 9/21/2003, initiated more functional strengthening to prep for real life. Still at a beginning to low intermediate level. Would like a therapy prescription to cover.

11/5/2003. Dr. Levine. Signed prescription for health club membership for three months. Reviewing physical capacity evaluation with work demand category of light work.

11/24/2003. Dr. Levine. Permanent partial impairment report. States patient referred by Dr. Cable for possible IDET. Had known discogenic back pain with annular tear at L4-S1 level. IDET performed 3/21/2003 without difficulty. Her injury includes a slip and fall on the ice in December 2002. Notes ongoing spinal issues not normal but certainly improved over prior to the IDET. On examination, neurologically stable. Did not perform range of motion. Using AMA Guidelines, 5th Edition, defined DRE lumbar category two with ongoing symptomatology and restriction vocational and avocational activity provided her with 8% impairment of whole person. Comments that after her initial injury they attempted to get her back to work, and she was reinjured with a flare of her symptoms, which were treated conservatively, and overall she is doing reasonably well. She will need ongoing conservative care, but at this point she is considered medically stable. Continued with modified-duty work, lifting restriction 25 pounds occasionally, 10 pounds frequently. Avoid prolonged sitting, standing, walking, bending, squatting, and overhead work.

Note: I suspect a typo defining the annular tear level. This report implies that her work injury in May caused a "flare of her symptoms."
1/20/2004. Dennis Poirier, PT. Progress note. Patient not seen since 12/29/2003. Still with restricted sitting tolerance although improving. Attempting to get her compliant with a regular functional exercise program. "Relatively noncompliant in the past. She likes to work and play outside, but gym workouts are not her thing."

1/29/2004. Dr. Levine. Seen for follow-up. Initially did well with a couple of flares with some slip and falls. Reports six weeks or so increasing low back pain to 5 or 6 by the end of the day, increased Anexsia. Complains of a band-like area of pain at the lumbosacral junction extending bilaterally. increases with forward flexion and sitting. Decreases with extension. Examination is no change. Initiate Vioxx 25 mg a day. Follow up in two weeks. If without change, obtain an MRI and consider nucleoplasty.

Note: Details of the "slip and falls" are not available.
2/6/2004.  Kerry Dorius, ANP.  Right leg and rib cage pain.  Two days ago on a snow machine and crashed the machine. Reports machine hit her on the right side. Wearing a helmet. Pain in the ribs with cough and sneeze. Pain in the right half with walking or weightbearing. Using magnets. On Vioxx. Right lower leg contusion. Right chest wall contusion. Plan increased Vioxx, hydrocodone ever four to six hours, provided rib belt. Ice packs then warm packs.

2/13/2004. Carolyn Craig, PA-C, Larry Levine, M.D. States no change. Increased with prolonged sitting, better with lying down. Pain 7 to 8/10 with arching at the low back and buttocks. No referral to the leg. Flares with driving to Anchorage. Is moving to Anchorage to help with addressing the back pain. Denies any change to her general medical history. Medications are refilled. Will schedule MRI and make plans after results available.

Note: No report of snow machine accident.
2/19/2004. Lumbar MRI. John McCormick. With comparison to 5/30/2003 study. Protrusion left paracentral at L5-S1 with mild bilateral foramina! narrowing. Overall no significant change.

3/2/2004. Carolyn Craig, PA-C, Larry Levine, M.D. No change in symptoms. Back pain mid low back 7/10, increased with prolonged sitting or activity, better with movement. Questions if she should seek a job change since her current position is extremely physical and exacerbates her back pain. Being monitored by her primary care physician because of increased fatigue with thyroid abnormality. MRI reviewed. Slight protrusion L5-S1 with displacement of the left S1 nerve root. Reviewed previously with Dr. Levine, with recommendation for nucleoplasty. Plan to stabilize the thyroid before scheduling nucleoplasty.

4/30/2004. Carolyn Craig, PA-C, Larry Levine, M.D. Ongoing back pain 8/10. Plan for nucleoplasty.
5/7/2004. Larry Levine, M.D. L5-S1 nucleoplasty under fluoroscopic guidance, performed without difficulty.

5/14/2004. Carolyn Craig, PA-C, Larry Levine, M.D. Follow-up nucleoplasty. Felt better immediately post procedure for several days but a significant increase in pain since then. Pain is 6/10 without radicular symptoms. Increased with sitting for prolonged periods, made better with moving. Continue on disability status at work and re-evaluate in two weeks with a plan for a short course of physical therapy.

5/1/2004. Certification of health care provider, Alaska Family Leave Act. Off work 5/7/2004 through 5/28/2004.
6/1/2004. Carolyn Craig, PA-C, Larry Levine, M.D. Last week had three completely pain-free days, currently 2 to 3/10, worse with sitting, improved with moving, walking, or resting flat. Will schedule physical therapy and return to clinic in one month.

6/11/2004 through 8/31/2004. Physical therapy notes for 15 treatment sessions. Including utilization of McKenzie protocol and core stabilization exercises. Physical therapist reports complaints of pain over the sacrum and sacroiliac joints.

7/13/2004. Carolyn Craig, PA-C, Larry Levine, M.D. Pain is 6/10. Burning in the low back without referral to the lower extremities. Finalize physical therapy. See in two to three months or as needed.

8/5/2004. Signature illegible. Prescription for six physical therapy sessions.

Handwritten note chiropractic record essentially illegible with reported possible dates of service 7/30/2004, 8/16, 8/27, 12/7, 12/9, and 12/13/2004.
8/18/2004. Dr. Larry Levine. Prescription for chiropractic treatment and evaluation.

9/18/2004. Dr. Chris Hogan DC states, "due to severity of her injuries," treated initially for up to three times a week for four weeks, one to two weeks for four weeks, then if no improvement, change treatment to vertebral decompression therapy for four weeks. Prognosis guarded.

9/28/2004. Carolyn Craig, PA-C, Larry Levine, M.D. Pain is 7/10. Better when on vacation and in the water. Continue Anexsia for pain. Will do lab work. Refer for caudal epidural.

10/29/2004. Carolyn Craig, PA-C, Larry Levine, M.D. Patient seen reportedly for follow-up of her caudal epidural; however, the procedure was canceled due to thyroid medications requiring readjustment. States pain is 7 to 8 on a 0-to-10-point scale.

11/9/2004. Dr. Levine. Caudal epidural steroid injection performed without difficulty.

11/16/2004. Carolyn Craig, PA-C, Larry Levine, M.D. Follow-up with caudal epidural. Had exacerbation of symptoms for one week. Pain 9/10. Burning across the low back and referral to the thoracic spine, not lower extremities. No fever or chills. No bowel or bladder dysfunction. Off work several days. Impression post-procedural flare. Rest, attention to passive modalities. Off work for next five days.

11/30/2004. Carolyn Craig, PA-C, Larry Levine, M.D. Symptoms continue intermittently. Pain continued 9/10, increasing with any movement; improved with lying flat. Not yet returning to work.  Stabbing pain across the lumbar area.  Concerned that medications are not as effective for pain control and had concerns about return to work on a permanent basis since her job is fairly physical. Recommended drug holiday. Feels that her functional capacity does not meet the required activities of her job, which continue to be exacerbating factors to the inadequate resolution of her lumbar difficulties. Plan return to work 12/2/2004.

Chiropractic record, handwritten, not legible. Documentation is not fully clear, but appears to have received approximately 17 chiropractic treatments in 2004.

Documentation supports receiving six massage therapy treatments in 2004.

1/11/2005. Dr. Holm Neumann, M.D., Ph.D. Orthopaedic surgeon IME. Reviews history. Describes second fall occurring 1/3/2003.

Note: The patient reported the second fall was 1/1/2003.

Reported the patient receiving-chiropractic care, trigger point and massage therapy twice a week with 50% or better improvement with such-treatment. Diagnosis of degenerative disc disease, multilevel, pre-existing the claim incident of 1/24/2002.

Note: I suspect he may mean December.

Strain/sprain injury of the lumbar spine secondary to incident of 5/25/2003.

Past contusion of the sacrum associated with fall injuries 12/24/2002 and 1/1/2003.

Status post IDET procedure, lumbar nucleoplasty L5-S1. In answering questions and discussions, felt there was underlying degenerative disc disease with superimposed strain/sprain occurring at the time of the 5/25/2003 injury. Felt that this was a temporary aggravation of her pre-existing condition. Since felt, however, that she was showing improvement with the current treatment that she is not yet permanent and stationary and felt that the chiropractic treatment and other modalities would be acceptable for the next four to six weeks, decreasing her frequency at that time. Felt that she could continue on her job full time, full duty.

3/7/2005. Dr. Levine. Phone call with Dr. Christopher Hogan, DC. Having increased pain in the hip. Recommend follow-up with an MR] as well as treat with pain management, with considerations of medications such as Cymbalta.

3/15/2005. Dr. Levine. Had a slight flare some weeks ago. Back at baseline. Pain level currently about 2. Continues with exercise on a regular basis. Continues on Anexsia as needed.  Did not feel a change in medication was necessary. Given return to work without restrictions. If her pain is increased, consider Cymbalta. Would be hesitant to reconsider doing another IDET, but may be a candidate for disc replacement.

Medical record shows chiropractic treatment sessions for 44 sessions over the course of 2005, Vax-D treatment for a total of 29 sessions, mostly May to August, a final session October 2005. Dr. Hogan, the chiropractor, also completed additional physician reports; it is unclear if these also represented chiropractic treatment sessions. I am unable to identify pain scales before and after each Vax-D or through the course of the Vax-D treatment.

Medical records shows myofascial release/massage therapy performed for 76 sessions over the course of 2005.

Note: Chiropractor and myofascial release/massage therapist begin addressing upper extremities in September 2005 in addition to low back issues.
There are-off--work notes for one to two days approximately monthly, January, February, March due to low back pain.

5/10/2005. Dr. Levine. Appears to be managing if she keeps the amount of work at a comfortable level. More pain after working on the climbing wall. Walking regularly. Started Vax-D. Plan to continue medications, continue Vax-D, consider traction brace.

9/6/2005. Dr. Levine. Follow-up of back pain. Ongoing residual baseline pain. Waxes and wanes. Some right lateral epicondylar pain but seen for follow-up of the spine issues. Feels like things are getting worse. Using Ketoprofen. Will obtain new MRI to make sure there is nothing being missed in relation to progression of her situation. Would hold off on consideration for any open fusion procedure.

9/6/2005, same date, Dr. Levine. Seen for right elbow pain. Belaying while rock climbing with the kids as a recreational therapist with right forearm pain greater than left. Some numbness in the hand. Difficult to hold a cup of coffee and pain with wrist extension. Quite tender over the lateral epicondyle with resisted wrist extension, positive on the right, lesser on the left. Diagnosis acute right lateral epicondylitis, slight on the left. The patient obtained left epicondylar strap. Given a handout for exercises. Referred to physical therapy.

9/6/2005. Dr. John McCormick. MRI lumbar spine. Midline protrusion L5-S1. Study is unremarkable. No prior study for comparison.

Symptom questionnaire 9/8/2005. Five days of elbow pain after belaying. Felt a popping in the right elbow with numbness. Treated with ice and support.

9/13/2005. Dr. Levine.  Letter to patient.  Enclosed of MRI report states 20 – 30% collapse of the disc space at the L5-S1 level, with no evidence of tear. No further intervention at the present time.
9/29/2005. John DeCarlo-OTR. Initial evaluation. Found to have weakness in elbow extension, forearm supination, wrist extension grade 4/5. Tender to palpation of the lateral epicondyle. Patient treated with four occupational therapy sessions in October 2005. The handwritten notes are not legible.

10/14/2005. Dr. Christopher Hogan, D.C. Disability certificate stating that the patient was permanently and totally disabled on 12/31/2004. The disability has lasted or can be expected to last continuously for at least one year.

10/27/2005. Dr. Levine. Letter to patient. TENS is helping, therefore will write a prescription. Consider referral to orthopaedic surgeon for the elbow. No plans for surgical consultation for the spine at this time.

11/15/2005. Dr. Levine. Letter of referral to Dr. Leslie Dean for epicondylitis. Patient received steroid injection to the lateral epicondyle. Progress note, same date.
11/21/2005. James Glenn, PA-C, Dr. Levine. Ongoing back pain 5/10. Refer for physical therapy for back pain. Initiated Neurontin.

12/7/2005. Brandy Moates, FNP-C, Larry Levine, M.D. Seen for evaluation of left and right elbow pain. Patient in tears. Injection gave two days of pain relief. Using TENS unit three to four times a day with benefit. Neurontin prescription not filled secondary to fear. Taking Ambien. Drinking four to five beers at night to take the edge off the pain. Received injection to the right lateral epicondyle with decrease in pain. Advised to continue with therapy. Fill the prescription for Neurontin.

Seen for two therapy visits December 2005, reports not legible.
1/11/2006. James Glenn, PA-C, Larry Levine, M.D. Seen for evaluation of the right elbow. TENS unit helpful. Occupational therapy less helpful. Awakens at night with pain 8/10. Neurontin caused nausea, dizziness, and headaches after three to four days of treatment, therefore stopped. Received cortisone injection to the lateral epicondyle on the right. Refer to Dr. Garner for surgical evaluation and treatment.

Patient seen for 26 physical therapy sessions from 1/27/2006 through 5/18/2006 for low back pain.

1/24/2006.  James Glenn, PA-0C, Larry Levine, M.D.  Seen for re-evaluation of back pain.  Pain 8/10. Working with Anella ANP for depression. Started Cymbalta. Not certain of what pathologies may be present. Has a known disc herniation at L5-S1. Initiated Celebrex.

2/1/2006. James Glenn, PA-C, Larry Levine, M.D. Pain is worse, 8/10 triangular area, over the sacrum. Cymbalta caused malaise and patient discontinued. Plan to proceed with lumbar epidural steroid injection.

2/7/2006. Larry Levine, M.D. Right L5-S1 intralaminar epidural steroid injection perfonned without difficulty.

Chiropractic record documenting treatment 2/22/2006, 3/1, 9, 14, 15, 22, 4/5, 7.
2/28/2006. Dr. Larry Levine. Chart note. Phone call with Dr. Hogan. Patient continues to re-injure herself. Consider the possibility of job retraining and question if the S1 joint could be a pain generator.

3/2/2006. James Glenn, PA-C. Off work March 22 to May 2.

3/2/2006. James Glenn, PA-C. No change after the intralaminar epidural. States patient has missed 15 days of work since the new year. Attending physical therapy two times a week with Dr. Hogan. Notes episodes of depression. States the kind of work she is doing is "killing her back." Problem possible SI joint pain, increasing low back pain, known annular tear, status post IDET nucleoplasty, with disc protrusion L5-S1, right and left lateral epicondylitis, resolving. Plan time off work. May benefit from right sacroiliac joint injection. Will discuss with Dr. Levine. Consider the possibility of retraining. Scheduled for IME March 13.

3/13/2006. Dr. Holm Neumann, M.D., Ph.D., orthopaedic surgery. Follow-up IME. Diagnosis degenerative disc disease and degenerative joint disease of the lumbar spine, strain/sprain injury to the lumbar spine 5/25/2003 superimposed on the underlying degenerative disc disease, status post IDET procedure and nucleoplasty without response to epidural steroid injections times two, cannot rule out sacroiliac sprain-type injury and recommends diagnostic injection. He did not feel that the patient should return to work as a recreational therapist two with restrictions. Felt that she was stable with regard to the sprain/strain injuries but continues to be under necessary and reasonable treatment for the degenerative condition. Did not feel that she had impairment due to the strain/sprain injury.

3/17/2006. Dr. Levine. Bilateral sacroiliac joint injections under fluoroscopic guidance.
3/21/2006. James Glenn, PA-C, Larry Levine, M.D. Follow-up S1 joint injection. Had improvement for two days but now the pain is returning to its original symptoms. Off work.  In physical therapy three times a week.  Plan is to monitor response to the steroids.  
3/30/2006. James Glenn, PA-C, Larry Levine, M.D. Follow-up with discussion about IME. Patient upset. Currently off work. In physical therapy three times a week. Home exercise program. Pain is 5/10, last week 7/10. Felt that if the patient showed benefit to the S1 joint injection, should repeat the injection in approximately four weeks. Felt that her injury of 5/25/2003 is the result of a workplace injury, and the patient should not return to full duty. Feel the patient needs to get back into retraining. Will follow up in one month.

4/11/2006. Dr. Levine. Bilateral sacroiliac joint injection under fluoroscopy. Patient tolerated the procedure well.
5/3/2006. James Glenn, PA-C, Larry Levine, M.D. Follow-up of S1 joint injections. Pain dramatically decreased 4/10, average pain the last week 2/10. Decrease in use of Anexsia, four pills in ten days while on vacation. Has developed facial swelling. Continue off work for two weeks. Fearful the patient will flare up due to the physical demands of her jobs. Concerned with possible allergy to the injected medications. Referred for evaluation.

5/17/2006. James Glenn, PA-C, Larry Levine, M.D. Seen for ongoing complaints of S1 joint dysfunction and bilateral epicondylitis. Epicondylitis is resolved. Better after the S1 joint injections and doing pool therapy daily in Palm Springs. Still increased pain with sitting. Wants to return to work. Plan to attempt return to work but hesitant because of fear of reaggravation. Will release full time with a weight restriction of 20 pounds and breaks as needed.

6/6/2006. Dr. Levine. Letter. Reviewed history of annular tear occurring after a fall on the ice 12/25/2002 with repeated flares because of her work status. Developed arm difficulty and neck issues. Given return to work with a work restriction 20 pounds occasionally, 10 pounds frequently.

6/20/2006. James Glenn, PA-C, Dr. Levine. Seen for follow-up. The right epicondylar pain is returning. Low back and S1 joint pain has steadily increased. Has returned to work. Is being evaluated for Cushing's syndrome. Assessment patient having a flare in her overall condition due to increased activity. Feel that she should be placed in a retraining program or get a different job with limited physical activity.

6/26/2006. Dr. Hemsy, endocrinology. Lab data suggests Cushing's syndrome perhaps exacerbated by steroid injections.
7/12/2006. James Glenn, PA-C. Letter. Patient requested work excuse. Mr. Glenn reports needs to see the patient in order to write the report.

8/29/2006. James Glenn, PA-C, Larry Levine, M.D.  Referral letter to Dr. Leslie Deanfor evaluation of chronic right lateral epicondylitis, having undergone three injections.

8/29/2006. James Glenn, PA-C, Larry Levine, M.D. Right lateral epicondylar pain increasing, now 8/10. Symptoms worse by using it. Better with the elbow brace. Requested cortisone injection. More stress and anxiety with a recent death in the family. Did not feel further steroids should be given. Will refer to Dr. Leslie Dean and return to hand therapy for iontophoresis.

9/8/2006. John DeCarlo, OTR. Initial evaluation and treated with iontophoresis. Patient needs to leave Alaska for two weeks due to family emergency. Will continue with TENS and stretching. Patient subsequently seen for four treatment sessions; the reports are not legible.
10/3/2006. James Glenn, PA-C, Dr. Levine. Wearing an elbow pad and wrist splint. Pain is 9/10 for the right lateral epicondylitis. Not sleeping. Will see Dr. Lapkass October 18. Will prescribe Lidoderm patches and Mobic.

10/18/2006. Dr. Larry Levine. Letter responding to Patricia Shake, assistant attorney general. Felt that the work injury of 5/25/2003 caused her aggravated her (sic) low back condition, felt this was a substantial factor in aggravating her low back pain. Dr. Levine opines that if the accident did not occur shortly after the IDET, she may not have been experiencing such significant ongoing symptoms and that it could be assumed she would have made a full recovery. He does feel that the patient has permanent restrictions as a result of the 5/25/2003 injury, that attempts to return her to work have aggravated her back symptoms. He does not believe that the patient has the physical capacity to return to work as a recreational therapist. He recommended retraining.

10/18/2006. Dr. Levine. Repeat letter to Patricia Shake.
Note: This may represent a repeat of the previous letter, as the first paragraph states, "Unfortunately, I was notified that the first draft of this letter was sent to you inadvertently without my review." Continues to feel that the slip and fall at work was a substantial factor in aggravating her original injury.

. . .

1/4/2007. Signature illegible, although reviewed 1/9/2007 by Dr. Levine. Patient given a termination letter due to statement of her requiring retraining and being unable to work full duty as a recreational therapist.
. . .

3/13/2007. Dr. Larry Levine. Seen for follow-up. History provided states the patient initially seen 2/21/2003 unrelated to lumbar spine issues. Had failed conservative therapy and underwent-discography and IDET 3/21/2003 for diagnosis of annular tear at LS-SI. Attempted judicious return to work before reinjury Developed recurrent back pain with return to work, with consideration of other options. Concurrently developed significant right lateral epicondylitis requiring surgical intervention. Has elbow pain with overdoing it. Big issue is ongoing low back pain. Continues on Anexsia maximum six per day 7.5/650. Has restricted lumbar spine mobility with forward flexion quite guarded. Slight Trendelenburg positive on the left. Strength and sensation intact. Felt that impairment rating represented 8% whole person. Did not perform a rating of the right elbow. Felt work capacity included sit, stand, walk on an occasional basis. Lifting is limited to negligible frequency and up to 10 pounds frequently. Occasionally lift 11 to 20 pounds, maximum lifting 20 pounds. Arm control is occasional on the right, constant on the left. Occasionally use leg control. No climbing restriction. Occasionally restricted no stooping. Occasional kneeling, crouching, crawling, and reaching. Avoid vibration. Does not feel that the patient could perform the job of a recreational therapist two or recreation and clinical services director or recreational therapist, CRT. Does not feel that her PPI in relation to the spine issues has changed from November 2003.

In her July 17, 2007 C&R, Dr. Silverman answered several questions posed by the Board.  Dr. Silverman  responded as follows:  

With regard to the questions you asked:


1.
Current diagnoses of Ms. Fehring's back and right elbow condition, and state objective findings that support the diagnosis.

1.
Lumbar spine degenerative disc disease, including annular tear and protrusion L5-S1, with onset of discogenic-type pain after falling 12/24/2002 and 1/1/2003.

2.
Lumbosacral strain/sprain 5/25/2003, resolved.

3.
Status post IDET and nucleoplasty to the 1.5-S l disc.


4.
Lateral epicondylitis, status post surgical release.

Objective findings for the degenerative disc disease and annular tear include MRI testing as well discogram. Objective findings for the right elbow include MRI, showing tendinosis.
Ms. Fehring did have a history of back pain going back to at least 1999, when she underwent MRI testing. Her discogenic-type pain became symptomatic initially with a fall on the ice 12/24/2002, with reinjury 1/1/2003. These non-industrial injuries ultimately led her to discogram testing and subsequent IDET procedure. There is no objective evidence to support worsening of the disc condition with her 5/25/2003 fall. 

2. What is the medical cause for each complaint or symptom? 

I do feel that the discogenic back pain was present prior to her slip and fall al work of 5/25/2003. I do feel that the right elbow symptoms became symptomatic while belaying a teen on the rock climbing wall while at work. 

3. Which complaints or symptoms are or are not related to the 5/25/2003 and/or 
9/3/2005 injuries? What is the basis for my opinion? 

Ms. Fehring was experiencing increasing back pain with return to work afler her IDET procedure. Her symptoms worsened after her fall, but ultimately she had improvement by November 2003, at which time Dr. Levine stated that she had reached maximum medical improvement. Repeat MRI testing done 5/30/2003 did not show change to the lumbar disc. Although initial hopes for the IDET procedure to provide a less invasive way to treat central discogenic pain were promising, the double-blind-controlled trials—including Freeman,  et. al., Spine 2005 Volume 30, pages 2369-23 77, Davis in Spine 2004, Volume 29, pages 752-75 6, and the European Spine Journal 2006 Volume 15, Supplement 3, pages 5448-5457—show that evidence of for efficacy is weak and that the IDET procedure may provide no significant change versus placebo. Dr. Levine initially felt that Ms. Fehring had a one-month setback from her fall of 5/25/2003. Given that the IDET procedure allows a 50/50 chance of improvement, I do not feel that there is objective evidence to show that her fall of 5/25/2003 caused any objective change and that her ongoing subjective complaints are due to the underlying disc degeneration. (Emphasis added).  

With regard to the 9/3/2005 injury, Ms. Fehring at the present time is having only occasional pain complaints, although she is not stressing her hand and wrist such as in the rock climbing belay activities. 

4. Did the 5/25/2003 and/or 9/3/2005 injuries aggravate, accelerate, or combine with a pre-existing condition to produce the need for medical treatment or disability? 

I feel that the 5/25/2003 injury caused a temporary increase in pain of her underlying lumbar degenerative disc disease. I think Ms. Fehring would have required treatment for her back pain after the fall even if she had not undergone the IDET procedure, physical therapy progressing to an independent exercise program. There is no objective evidence showing an acceleration of the underlying degenerative disc disease caused by the fall. I do feel that her current pain complaints are related to the progression of the underlying disc disease and annular tear, which were present prior to her trip and fall on 5/25/2003. 

With regard to the 9/3/2005 lateral epicondylitis, I do not feel there was a pre-existing condition affecting the elbow. 

5. What specific additional treatment, if any, is indicated or recommended? 

I do not feel that further treatment is indicated for the lumbar spine on the basis of an industrial injury. Ms. Fehring does have underlying degenerative disc disease of the L5-Sl disc with pain that does sound discogenic in nature. She did have a positive discogram prior to her IDET procedure. On a non-industrial basis, I feel that Ms. Fehring needs to focus on maintaining adequate core strength and conditioning, activity management, and medications to assist with pain control, to include nonsteroidal anti-inflammatories, potentially sustained-release opiates, or potentially adjuvant medications. In review of the medical record, past trials with epidural steroid and sacroiliac joint injections have not provided her with long-term benefit. 1 do feel that Ms. Fehring has been treated extensively with physical therapy, chiropractic, and massage therapy, and while these may help with short-term symptom management, they do not appear to be changing her pain complaints in the long run. 


6. Ms. Fehring has received a course of care requiring continuing and multiple treatments of a similar nature. in my opinion, was this type of treatment reasonable and necessary for the work-related injury? 

Note: Underlined, my additions. 

No. 

Ms. Fehring may require treatment on an as-needed basis for her underlying degenerative disc disease on an non-industrial basis. 

(a) Will it help in recovery from the injury? 

No. 

(b) On an as-needed basis to promote recovery from individual attacks by a chronic condition. 

A short course of physical therapy, four to six sessions, or four to six chiropractic treatments may be reasonable once or twice a year on a non- industrial basis. 

(c) Limit or reduce permanent impairment. 

I do not feel that these treatments will make objective changes. 

(d) Enable Ms Fehring to return or continue working. 

These treatments did allow Ms. Fehring to work through 2005, but she essentially has been off work from 2006. 

7. Based on the Alaska Workers’ Compensation Act definition, is Ms. Fehring medically stable? 

I do feel that Ms. Fehring became medically stable from her fall of 5/25/2003 by November 2003, based on the report of Dr. Levine, her treating physician. The exacerbation of pain she experienced December to January 2004 and onward I feel is related to the underlying degenerative disc disease, not to her trip and fall of 5/25/2003. Ms. Fehring became medically stable from her right lateral epicondylitis with surgical debridement 1/15/2007, approximately the date Dr. Lapkass had planned for her to return to work. 

8. Is Ms. Fehring able to work as a recreational therapist without any limitations or restrictions at this time? 

No. I do not feel Ms. Fehring is able to tolerate this type of job given her underlying lumbar degenerative disc issues. Ms. Fehring reports that she underwent a physical capacity evaluation in May or June. I would prefer to see this evaluation prior to stating limitations or restrictions. 

9. If Ms. Fehring is medically stable, please perform a permanent partial impairment rating using the AMA Guides to the Evaluation of Permanent Impairment, 5th Edition.

 I do not feel that Ms. Fehring has an impairment related to her low back strain/sprain occurring on 5/25/2003. She does have objective evidence of disc injury at L5-SI based on MRI testing and discogram testing. She has had IDET and nucleoplasty procedures, two procedures, therefore the range of motion method is appropriate to provide an impairment rating. Using Table 1 8-5, she has a 5% impairment due to flexion, 5% impairment due to extension, 3% impairment for left and right side bending, added for 16% impairment due to loss of range of motion, combined with Table 15-7, IIE, surgically treated disc lesion with residual medically documented pain and rigidity 10%, combined values chart 16% combined with 10% whole-person impairment of 24%. 1 do feel that this is fully apportionable to her pre-existing lumbar disc injury occurring from a fall 12/24/2002. There is 0% partial impairment from her 5/25/2003 injury. 

With regard to the right lateral epicondylilis/tendinitis, reviewing page 507, section I 6.7D tendinitis, “although these conditions may be persistent for some time, they are not given a permanent impairment rating unless there is some other factor that must he considered, If the individual has had tendon rupture and has undergone surgical release, there may be permanent weakness of grip.” Ms. Fehring has essentially symmetric grip strength. Table 16-31 and 16-32 show that her grip strength is greater than average; therefore, I do not feel there is an impairment rating for the lateral epi cond yli ti s. 

10. In my opinion, was the 8% PPI rating assessed on 11/23/2003 related to Ms. Fehring’s low back injury of 12/24/2002, which required surgical intervention in March 2003? 

Yes. I do not feel that that impairment rating should have been fully apportioned to the initial injury of 12/24/2002 and the work-related fall of 5/25/2003. The PPI rating of 8% was made using the DRE method. Since that time, Ms. Fehring had a second procedure done to the L5-S1 disc level, which makes that system inappropriate for making a statement of her current level of impairment. 


11. State of Alaska denied liability for medical treatment on 3/31/2006. In my opinion, which medical treatment provided after 3/31/2006, if any, was related in substantial part by Ms. Fehring’s work injury of 5/25/2003? 

I do not feel that treatment provided after 3/31/2006 was related to the work injury of 5/25/2003. I do feel that the treatment Ms. Fehring sought after 3/31/2006 was due to the natural progression of her underlying disc injury caused by the fall of 12/24/2002. 

12. Will Ms. Fehring have any permanent physical restrictions as a result of her 
5/25/2003 work injury? 

No. 


From the 9/3/2005 right elbow injury? 

Possibly. 

Ms. Fehring should have permanent restrictions because of the underlying lumbar degenerative disc disease, not due to the specific 5/25/2003 injury. Ms. Fehring has not tested her right elbow climbers.
Prior to the SIME report, the employee filed a grievance through her union on October 18, 2006, regarding her administrative separation from State employment.  This grievance was denied on January 25, 2007.   The employee was notified on February 13, 2007 and April 17, 2007 about the “injured worker” program under AS 39.25.158.  An October 5, 2007 memorandum from Sandra Tagaban with the Alaska Department of Administration summarizes a conference call with the employee regarding how to proceed with the “injured worker” program.  

The employee argued that she was recovering well after her IDET procedure, and had returned to work.  She asserted that after her May 25, 2003 slip and fall, her back was never the same, and that she always recovered from back injuries in the past.  She argued her claim is compensable, and that we should award additional benefits.  

The employer argued the employee has an extensive and preexisting medical history relating to her low back.  Significantly, the employee had a severe slip and fall on December 24, 2002, and a second slip and fall on January 1, 2003.  Following these incidents, the employee was off work for several months, and medical treatment provided by Dr. Levine in early 2003 revealed a herniated disc and an annular tear, which he attributed to the December, 2002 slip and fall.  Dr. Levine preformed an IDET procedure on March 31, 2003, and on April 14, 2003 he anticipated that the employee could return to work in three weeks.  The employee was obviously back to work by May 25, 2003, the date of her work slip and fall.  The employer notes that an MRI taken on May 30, 2003 shows no significant change from her earlier films taken after the December 24, 2002 slip and fall.  In his July 14, 2003 report, Dr. Levine opined that the employee had returned to her post-IDET recovery course after the May 25, 2003 fall, “with about a month’s setback.”  



FINDINGS OF FACT AND CONCLUSIONS OF LAW
"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”  AS 23.30.120(a)(1).  The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  Furthermore, in claims based on highly technical medical considerations, medical evidence is needed to make the work connection.  Id., 316.  The presumption can also attach with a work-related aggravation / acceleration context without a specific event.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  

Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  An employee must establish a "preliminary link" between the claimed conditions and his work.  For the purpose of determining whether the preliminary link between work and the claimed conditions has been attached, we do not assess the credibility of witnesses.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989);  Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  The claimed condition is then compensable if the work is a
 substantial factor in bringing it about.  Burgess, 317.  The work is a substantial factor if:  (1)  the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the condition and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).

The employer must then rebut the presumption by producing substantial evidence the conditions are not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The Grainger court also explained that there are two possible ways to overcome the presumption:  (1)  produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).

If the presumption is rebutted, the employee must then prove, by a preponderance of the evidence, his work was a substantial factor which brings about the condition or aggravates a preexisting ailment.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 

Applying the presumption analysis described above to the evidence in this claim, we find as follows:  We first consider whether the presumption attaches.  The employer acknowledges, and we find, that based on the October 18, 2006 response from Dr. Levine that the employee’s May 25, 2003 work injury was the substantial factor in causing her current back condition, and need for treatment, that that the employee has attached the presumption that her claimed condition is compensable.  

We next determine whether the presumption is rebutted.  We find, based on the reports and opinions of Drs. Neumann and Silverman, that the employee only suffered a temporary aggravation of a preexisting condition in 2003.  We do so without weighing credibility, and accordingly find that the employer has rebutted the presumption that the employee’s current back condition is related to the May 25, 2003 work injury.  

Because the employer has rebutted the presumption, we review the record as whole to determine whether the employee has proved her claim, by a preponderance of the evidence, that the 2003 work injury is a cause of her alleged current disability and need for treatment.  We find she has not. 

We give the most weight to the opinion of the Board’s SIME physician, Dr. Silverman.  We find her exhaustive review of the record was very thorough and she was able to provide the Board with the “big picture” concerning compensability of the employee’s back condition.  We find both Drs. Silverman and Neumann definitively opined that the employee at most suffered a temporary aggravation of a preexisting condition.  We find this is further supported by the objective MRI evidence that shows no difference in the employee’s spine before or after her May 25, 2003 slip and fall.  We find it very telling, that contemporaneous with the employee’s treatment, Dr. Levine, the employee’s treating physician, noted in his July 17, 2003 report that the employee “has now returned to her postop recovery course with about a month’s setback.”  We find this indicative that, at least in 2003, Dr. Levine believed the employee’s temporary aggravation resolved within a month.  

 Based on an overwhelming preponderance of the medical evidence, in particular the substantiated objective record, we conclude that the employee suffered a temporary aggravation of a long pre-existing condition on May 25, 2003.  Accordingly, we conclude that any aggravation to her back condition would have resolved, certainly by the time the employer controverted on March 31, 2006.  

We conclude the employer is no longer liable for the any medical care or timeloss benefits associated with the employee’s back condition.  

Because we find this was merely a temporary aggravation of a preexisting condition, and based on Drs. Neumann’s and Silverman’s opinions that there is no permanent impairment associated with the May 25, 2003 injury, we conclude that the employee’s impairment rating should have been assessed at 0%, for this injury.  Accordingly, we also conclude that the employee is no longer entitled to reemployment benefits.  (Rydwell v. Anchorage Sch. Dist., 864 P.2d 526 (Alaska 1993)).  


ORDER
1. The employee suffered a temporary aggravation of long standing preexisting back condition.  Her claim for continuing benefits associated with the May 25, 2003 aggravation is denied and dismissed.  

2. The employee is no longer eligible for reemployment benefits based on our conclusion that the appropriate PPI rating is 0%.  

Dated at Anchorage, Alaska on December 12, 2008.
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of DIANNA L. FEHRING employee / applicant; v. STATE OF ALASKA, (Self-Insured), employer / defendant; Case No. 200308135; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on December 12, 2008.
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� The employee also has a September 3, 2005 injury to her elbow that is not at issue in the present case.  


� Effective November 7, 2005, the work injury must be the substantial factor in bringing about the disability.  The employee’s 2003 dates of injury pre-date this statutory change.  
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