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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512
	MARK S. DALMOLIN, 
                                                   Employee, 

                                                     Applicant

                                                   v. 

PARTUSCH PLUMBING & HEATING 

INC.,

                                                  Employer,

                                                   and 

REPUBLIC INDEMNITY CO OF 

AMERICA,

                                                  Insurer,

                                                     Defendant(s).
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)
	INTERLOCUTORY DECISION AND ORDER

AWCB Case No.  200517096
AWCB Decision No. 08-0255
Filed with AWCB Anchorage, Alaska

on December 22, 2008


The Alaska Workers’ Compensation Board (Board) heard the parties’ proposed Compromise and Release on December 4, 2008, at Anchorage, Alaska.  The employee represented himself.   Attorney Erin Egan represented the employer and insurer.  The record was held open to allow the employee to submit additional medical records.  The record closed when the Board next met on December 16, 2008.
ISSUES

1. Shall the Board approve the proposed Compromise and Release Agreement?

2. Shall the Board recommend to the Director that the appointment of a guardian be required for the claimant pursuant to AS 23.30.140?

SUMMARY OF THE EVIDENCE

The employee was injured on September 28, 2005, at 42 years of age, while picking and digging in preparation for laying pipe.  The employee noticed pain in his lower back and was treated the same day by Carl Brown, PA-C, who diagnosed the employee with a recurrent low back strain.
  The employee’s has a history of back injuries including a slip and fall on ice in 2001, a “pull” in 2001, a fall from a ladder in 2002, and a slip and fall on a pipe in 2002, all of which were work related.
  The employee has been employed by Partusch Plumbing (employer) since October 17, 2000.
  Employee has filed at least three workers’ compensation claims against employer related to the above mentioned prior back injuries.

On October 2, 2008, the parties submitted a Compromise and Release Agreement (“C&R”) to the Board for approval.
  This C&R would provide employee with $8000.00 in exchange for waiver of his claims against the employer for the September 28, 2005 injury and any other injuries arising from his employment with employer.
  In addition, the C&R creates a Medicare Set-Aside but provides no funding.

Employee was seen by Stephen Signer, MD, of Psychiatric Centers at San Diego on December 15, 1992, who chronicled the employee’s long history of depression, drug and alcohol abuse, and a head injury sustained on March 8, 1991.
  At this time, employee was diagnosed with an organic personality disorder, methamphetamine dependence, avoidant personality, and developmental disorders (dyslexia and anoxic brain damage).
  Dr. Signer also opined that should the employee be granted disability benefits, “he would not be competent to administer them himself.”
  

Employee was seen on January 18, 2001, at Dimond Medical Clinic, after slipping and falling on ice while working for employer.
  Employee was taken off work for at least four days, pending the outcome of his x-rays.
  The x-rays revealed hairline fractures of the right 6th and 7th ribs anteriorly.
  Employee was kept off work an additional three days, and put on lifting restrictions of no more than five pounds and no bending/twisting.
  On February 1, 2001, employee was again seen in Dimond Medical Clinic, where his work restrictions were extended to February 5, 2001, with lifting restrictions to no more than ten pounds, and bending/twisting no more than five times per hour.

Employee was seen on October 19, 2001, by E. J. Miknich, at which time he reported that he “pulled his back” and was advised to “follow up with workers’ comp if his pain does not subside.”

On March 20, 2002, employee was seen in the Dimond Medical Clinic reporting that he fell ten feet off a ladder onto his back while at work.
  On August 9, 2002, employee was seen by Dr. Miknich, who made a psychiatric referral because he no longer was comfortable treating the employee for his depression/anxiety.
  Dr. Miknich opined that employee may actually be bipolar.

On October 7, 2002, employee was held off work for ten days after falling on his back while working for employer.
  Employee received an MRI which indicated a small protrusion in the midline at L4-L5.
  On October 30, 2002, employee was seen by Shawna Wilson, ANP-C, and J. Michael James, MD, for pain associated with the October 7, 2002 fall.
  At this visit, it was opined that employee’s symptoms were consistent with protrusions at the L4-L5 level.
  It is also noted at this examination that employee has radicular symptoms in his right lower extremity.
  On November 5, 2002, employee was diagnosed with discogenic back pain and right L5 radiculopathy, at which time he was continued on light duty and was advised that he needed epidural steroid injections and physical therapy.
  The epidural steroid injections were received on November 18, 2002.
  On January 8, 2003, employee was seen by Dr. Miknich as a follow up for his low back pain.
  At this visit Dr. Miknich documents an MRI showing disc herniation with moderate thecal sac compression extending into the right foramen at L4-L5, and was advised to see an orthopedic surgeon.

On February 8, 2003, the employee was evaluated by Patrick Radecki, MD, for an Employer’s Medical Evaluation (EME), which opined that the employee has “low back pain which is overwhelmingly psychosocial in nature,” no radiculopathy, the work injury of October 1, 2002 (slip and fall) is not a substantial factor, the employee is medically stable, and has no permanent impairment.
  It is noted that the EME physician mischaracterizes a previous injury (April 2002 fall off of roof) as non work related.
  The employee filed a Report of Occupational Injury on March 20, 2002, stating that he fell ten feet on a concrete floor when a ladder collapsed under him at work.

On February 9, 2003, employee was admitted to Providence Alaska Medical Center after overdosing on oxycontin and heroine and experiencing chest pains.
  On March 12, 2003, a hospital chart note documents a history of impulse control problems and anger control problems associated with his previous head injury.
  On March 24, 2003, the employee had a neuropsychological evaluation by Paul Craig, Ph.D., who opined that employee is in the borderline range of intellectual ability (IQ 72, fourth grade reading level), with some memory limitations and some problem solving deficits, categorized as mild dementia.
  Dr. Craig notes that the employee suffered a heart attack at the time of his overdose on February 9, 2003, which resulted in oxygen deprivation to the brain.
  This is in direct contradiction to a Providence Alaska Medical Center Emergency Report from another ER visit on February 23, 2003, which specifically states that the employee did not have a myocardial infarction but believes that he did.

On September 19, 2003, the employee had a psychiatric evaluation performed by Ramzi Nassar, MD.
  Dr. Nassar reviewed the employee’s extensive history of drug use including an overdose in March 2003.
  Dr. Nassar assessed that the employee meets the criteria for poly substance abuse and depressive disorder.
  

The employee was treated repeatedly in 2004 and 2005 for anxious depression by Ken Moll, MD.
  On August 29, 2005, employee saw Ken Moll, MD, for escalating, chronic low back pain.  Dr. Moll notes that employee has experience no new trauma but has increased pain from everyday activities.
  Dr. Moll also notes that employee has a history of lumbar disc disease from a work injury 2.5 years ago and an open workers’ compensation claim.
  Dr. Moll ordered a CT scan which showed mild degenerative disc disease with no spinal cord or root impingement.

On September 29, 2005, employee was seen at Dimond Medical Clinic, where he complained of back pain from working digging holes with a pick and shovel at work.
  Carl Brown, PA-C, opined that the employee had a recurrent low back strain with nerve root impingement and was taken off work.
  The employee had an MRI of the lumbosacral spine on October 4, 2005, which showed desiccation of disc material at 4-5 and 5-1, mild diffuse annular bulgers at 4-5 and 5-1, no large protrusions or frankly extruded disc fragments, and facet degenerative changes bilaterally at 5-1.
  On October 5, 2005, employee reported to Bill Wise, LPT, that he had a three year history of low back pain.
  On October 19, 2005, employee was seen at the Dimond Medical Clinic for a follow up, where it is noted that the employee’s pain is a 10 out of 10, and that an attempt is being made to get the employee into a pain management program but it is difficult because of his history of drug use.
  On November 1, 2005, employee was prescribed a TENS unit to treat his back pain and muscle spasms.
  On December 1, 2005, the employee’s physical therapy was discontinued by Physical Therapist Wise, who stated that physical therapy was ineffective without the assistance of pain management.

On December 10, 2005, the employee was seen by John Ballard, MD, for an employer’s medical evaluation (EME).
  Dr. Ballard opined that the employee had a lumbosacral strain, secondary to the September 28, 2005 work injury, lumbar degenerative disc disease at L4-L5 and L5-S1 which was preexisting, lumbar spondylosis-preexisting, chronic back pain dating back to 2002, and pain behavior and symptom magnification.
  Dr. Ballard further opined that the employee was medically stable, had no need for further treatment, had no permanent partial impairment, and could return to work without restriction as a result of the September 28, 2005 injury.

Employee was seen by John Duddy, MD, on April 12, 2006, who provided the employee with another opinion after his claim was controverted.
  Dr. Duddy opined that the employee had minimal degeneration in his back and did not require surgery.
  On May 17, 2006, employee saw Ken Moll, MD, where he continued to complain of back pain and it is noted in the chart that his mother is present and has power of attorney.
  On June 21, 2006, the employee was seen in the Alaska Regional Hospital Emergency Room for chronic back pain since September 2005.
  Keith Winkle, MD, determined that the employee would not benefit from narcotic pain medication, and then discharged him with Ultram.
  Also, on June 21, 2006, the employee was seen in the Providence Alaska Medical Center Emergency Room for his low back pain, however, the treating physician, Frank Moore, MD, declined to give employee narcotic pain medication due to his drug history and, instead, directed him on gentle back exercises.

On October 30, 2006, employee was evaluated by Michael Rose, Ph.D, for Social Security Disability Determination.
  After conducting testing, Dr. Rose determined that both employee’s long term and short term memory were deficient, as well as his judgment and ability to do calculations.
  Dr. Rose determined employee’s IQ to be 69.
  Finally, Dr. Rose noted that the employee does not have the ability to manage funds independently.

On April 8, 2008, the employee was seen by David Mulholland, MD, for the purpose of a permanent impairment rating.
  Dr. Mulholland assessed employee’s “status, post disc herniation at L4-L5 secondary to sprain/strain injury, and subluxation complex at L4-L5 as evidenced by asymmetrical loss of ranges of motion and significant myofascitis.”
  Dr. Mulholland assigned the employee a 12% whole person impairment based on the sixth edition of the AMA Guides.

On May 22, 2008, employee received another MRI which had the following results:  “Mild neural foraminal encroachment bilaterally at L5-S1 and on the right at L4-L5, mildly increased in prominence compared to the previous study from 2006.  Small, but noticeable, interval increase in disc disease at the L4-L5 and L5-S1 levels creating above noted foraminal encroachments.  Radial tear of the annulus, unchanged in appearance, at L2-3.  Anterior degenerative spurring at this level and at L4-5 remains relatively stable.”

The parties were provided notice of the Board’s concern that a guardian was needed in the letter denying approval of the C&R agreement.
  In addition, the parties were provided the opportunity to make arguments at the hearing and neither party objected to the Board asking the Director to seek appointment of a guardian in this case.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.012(b) provides in part:

The agreement shall be reviewed by a panel of the Board if the claimant…is not represented by an attorney…, or the claimant is waiving future medical benefits.  …A lump-sum settlement may be approved when it appears to be to the best interest of the employee….

AS 23.30.135 (a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155 (h) provides:

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

AS 23.30.110 (a) provides, in part: “. . . [T]he board may hear and determine all questions in respect to the claim.”  These sections have been long interpreted by the Alaska Supreme Court to give us considerable latitude, and responsibility, in making investigations, conducting hearings, and providing procedural remedies to carry out the requirements of the Alaska Workers’ Compensation Act.
  

AS 23.30.140 provides:

The director may require the appointment of a guardian or other representative by a competent court for any person who is mentally incompetent or a minor to receive compensation payable to the person under this chapter and to exercise the powers granted to or to perform the duties required of the person under this chapter.  If the director does not require the appointment of a guardian to receive the compensation of a minor, appointment for this purpose is not necessary.

Declarations of incompetence must be made by the Alaska Superior Court.  AS 22.10.020 provides, in pertinent part:

(a) The superior court is the trial court of general jurisdiction, with original jurisdiction in all civil and criminal matters, including probate and guardianship of minors and incompetents.

(b) The jurisdiction of the superior court extends over the whole of the state.

In K.C.M. v. State,
 the Alaska Supreme Court addressed this issue:

The question of a court’s jurisdiction goes to its power to hear and adjudicate the subject matter in a given case.  Where the court is one of general jurisdiction, such as the superior court in the case at bar, it has traditionally been regarded as having the power to hear all controversies which may be brought before a court within the legal bounds of rights or remedies, except insofar as has been expressly and unequivocally denied by the state’s constitution or statutes.  This has been particularly true with respect to the jurisdiction of courts of equity over incompetents.  

In a case with certain parallels, Gunter v. Kathy-O-Estates, Inc.,
 an injured worker attempted to proceed on a claim to set aside a compromise and release (“C&R”) agreement which had secured him an increased compensation rate.  Based on our findings concerning the severity and consequences of that worker’s head injury, and based on the Superior Court’s appointment of a limited conservator with instructions to find an attorney to represent that injured worker, we declined to allow that injured worker to proceed pro se on his claim.
  We instructed the Workers’ Compensation Division staff to not allow that injured worker to proceed unless represented by a court-appointed guardian or other competent representative who is responsible to investigate the merits of his request, and to counsel him concerning the advisability of pursuing it.
  In Gunter v. Kathy-O-Estates, Inc., the Alaska Supreme Court affirmed our refusal to proceed on that injured worker’s claim, and affirmed the court-appointed conservator’s subsequent stipulation with the employer to dismiss that injured worker’s claim to set aside the compensation rate C&R.

In the instant case, we have substantial evidence that many medical providers have documented the employee’s significant history of head injuries and drug abuse.  Based on the available evidence, we cannot find the approval of the C&R would be in the employee’s best interests in his present condition.  We find the opinions of Dr. Craig and Dr. Rose regarding the employee’s impulse control problems and inability to manage funds to be particularly persuasive in convincing us to make a recommendation to the Director to seek the appointment of a guardian for the employee in this matter.  We will retain jurisdiction to modify this order for one year, under AS 23.30.130. 

ORDER
1. The Board requests that the Director seek the appointment of a guardian or other representative for the employee, under AS 23.30.140.  We will remand that issue to the Director of the Workers’ Compensation Division for determination.  Under AS 23.30.130, we will retain jurisdiction to modify this decision and order for one year.

2. The parties proposed Compromise and Release is denied, at present.

Dated at Anchorage, Alaska on December 22, 2008.
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EXTRAORDINARY REVIEW

Within 10 days of after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of MARK S. DALMOLIN employee / applicant; v. PARTUSCH PLUMBING & HEATING INC, employer; REPUBLIC INDEMNITY CO OF AMERICA, insurer/defendants; Case No. 200517096; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on December 22, 2008.








Jean Sullivan, Clerk
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