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Filed with AWCB Anchorage, Alaska

on December  29,2008


A previous Board panel heard Employee’s request for a second independent medical evaluation (SIME) and denied that request on April 17, 2006.
  Subsequently, that panel heard Employee's claim for compensability of further benefits on June 14, 2006, in Anchorage, Alaska, and found her claim not compensable.
  Employee appealed that decision.  The Alaska Workers’ Compensation Appeals Commission (AWCAC) vacated, reversed, and remanded with an order: 1) directing the panel to review its decision denying Employee’s request for an SIME, 2) affirming the Board's decision to refuse to consider an attending physician's letters as evidence of her opinion, 3) left to the Board its discretion to commission the California workers’ compensation authorities to take an attending physician’s testimony pursuant to AS 23.30.005(j), 4) reversed the Board's decision to admit a videotape as a “prior inconsistent statement,” and 5) remanded the case for further proceedings in light of the commission's overall decision.
  

On remand, the parties submitted the SIME issue to the Board, which decided it on January 8, 2008 and ordered an SIME, which has now occurred.
  Employee brings her claim back before the Board for re-determination on its merits, in light of the previous record and the SIME reports.  

We heard Employee’s remanded claim on October 15, 2008, in Anchorage, Alaska.  Attorney Joseph Kalamarides represented Employee.  Attorney Trena Heikes represented Employer.  We left the record open for Employee’s affidavit responding to the SIME reports, Dr. Dramov’s deposition transcript, and an updated attorney fee affidavit from Employee's attorney.  

On October 22, 2008, the Designated Chairman received a conference call from the parties.  Employee requested more time to complete her affidavit.  The parties agreed Employee would have until close of business on Thursday, October 23, 2008 to provide her response to the SIME reports. 

On October 29, 2008, we received Employee’s letter stating Dr. Dramov made herself “unavailable for deposition,” and thus would not be deposed.  Neither party requested the Board exercise its discretion and have the California worker's compensation system depose Dr. Dramov.  Attached to Employee's letter were amended affidavits of Employee’s counsel and his legal assistant concerning fees and costs.
  We subsequently received additional depositions of two private investigators who laid a foundation for a previously submitted sub rosa videotape of Employee.  The latter of the two we received on December 9, 2008.  We closed the record on December 16, 2008, the next hearing date after December 9, 2008, and subsequently deliberated. 

ISSUES

At the June 14, 2006 hearing’s outset, the Designated Chair identified the limited issues as “causation,” the “AS 23.30.100 defense,” and “attorney's fees and costs.”  The parties agreed that was correct;
 therefore, the issues we decide on remand are as follows:

1. Are injuries to Employee’s neck, low back, and knees compensable pursuant to AS 23.30.395(2) and §395(24)?

2. Are claims for Employee’s February 18, 2004 low back injury barred by AS 23.30.100?

3. Is Employee entitled to an award of attorney's fees and costs pursuant to AS 23.30.145?


SUMMARY OF THE EVIDENCE

Our factual recitation is limited to that necessary to determine the issues before us.
  Employee’s pre-injury medical records reflect little, significant physical complaints similar to those she exhibited post-injury, and subject of this hearing.
  We compare and contrast her statements given at hearing, in her deposition, and as recorded in her medical records.

According to her hearing testimony, Employee began working for Employer Kid’s Corp. in September, 2004.
  She was the “on-call” classroom person and essentially a “teacher’s assistant.”  She testified she worked with the “little kids” and took care of their needs ranging from changing diapers to lying down with them at nap time.  The physical requirements, according to Employee, included lifting children weighing from about 18 pounds up to about 50 pounds.
  Employee said she injured herself on her second day at work, on February 6, 2004.  Employee reported that while walking “really fast” down a wheelchair ramp, she slipped on some water, “stopped on a dime” because of her “skid resistant” shoes, “snapped” back, tried to retain her balance and avoid falling, twisted, “jerked forward,” and went down on her hands and left knee.
  

We also carefully reviewed Employee’s deposition testimony in which Employee testified she went down the handicap ramp walking “briskly,” as “fast as she could,” and attempted to make a turn to exit the building.  She said she stepped down on her right foot which skidded “a little bit” and then stopped her “on a dime” and “snapped her back.”  She testified it “snapped my neck back” and she remembered “struggling to not fall” on her “head and back.”  Employee emphasized that “all along” she said she was trying to not hit her “head and back,” not her “head and neck” as some doctors had reported.  She said she “whipped herself forward” and went down and landed on her left knee.
  In retrospect, Employee believes she was “in shock.”  Employee maintained she went next door for lunch and looked at her knee; it did not appear bruised or red.
  She returned to work after lunch and completed an injury report.
  Upon returning to the classroom, Employee said she reported the injury to co-workers, “reenacted” what happened, and told them “I feel fine.”

Employee also testified at hearing in some detail about how her slip and fall occurred, and its physical effects on her body.
  She testified she was “shocked” after she fell, went back inside to complain about the spilled water, left, completed her lunch, returned to work, reported the injury to co-workers, obtained an injury report from “Norma,” and continued working.
   

In respect to the injury report form, Employee testified at hearing she did not believe she was “injured right then” at the time the incident occurred, and figured her left knee and her back had been “the most hyper-extended” and “if [she] was injured” those might be the parts that “would be injured” so she put those body parts on her report.
  She also wrote “feel okay,” and testified that statement was true at the time.
  In her deposition, Employee stated on the date of injury when she completed the injury report she felt “fine,” and thought she was fine.
  She further explained in deposition that several days later she was reassigned to a different department and had to pick up a child with Down Syndrome, who weighed about 50 pounds.  Employee maintained the child's weight was not the problem, but the problem arose with the way she had to pick him up.  She had to “use her knees” to pick him up and when she did so, she felt a little “click” in her low back, which did not hurt, but was more like “popping your knuckle.”  She had never felt that before, she averred, and did not make out an injury report because it did not “hurt.”

In respect to her left knee, between the time of her February 6, 2004 slipping incident, and picking up the child on February 18, 2004, she testified at deposition she started feeling some “signs and signals,” but it was not painful -- it was “odd.”  Employee seemingly struggled to describe in detail the symptoms she felt in her left knee between February 6, 2004 and February 18, 2004.  She maintained it did not cause her any “pain” but it was like “a light in the fog” or “like maybe” a “twitch” one might get in their eye.  Employee later clarified it was really not a “twitch” -- it was “kind of like” a “radiation, like a feeling of something radiating” in her left knee.
  She testified it was like something “throbbing but without pain” and it was a “signal” that something was going on with her left knee.
  Employee said on another occasion while she was at home, it felt like her kneecap had to “catch up” with her knee when she made a turn in the house just going from one room to the next.

In further description of how she injured her left knee, Employee testified at deposition she landed on the kneecap itself.  She offered she did not know what her legs were doing when she was “struggling to keep from falling” because it happened “very quickly.”  She said she was “scrambling” to keep from falling on her back.  Employee was certain her legs were moving as she was falling and suggested one “imagine” what a falling person would do, physically, trying to keep one's balance and prevent falling when one's body is “snapped back.”

Employee testified at hearing she subsequently received a document from the adjuster and saw the word “injury” on it and thought to herself, “this wasn't an injury, this was an incident.”
  She testified she still thought she was “fine” and just had a little bit of “tension” building up but simply attributed that to the “organized chaos” she feels sometimes when working with groups of children.  She was concerned, she said, about the injury report because she was planning to go through the employment process with FedEx the following week.
  In short, Employee testified she was concerned the “injury” label might interfere with her FedEx application and retrospectively concluded she was “in denial” that she was actually injured and thought it was just “an incident” at the time.  She did not feel “the full impact” of an injury at that time, according to her testimony.
  However, the day following the injury she noticed some “little things” were happening physically; for example, she testified her knee “pulsated” and had a “weird” and “strange” sensation and that when she rubbed her knee, the sensation went away.  Though Employee maintained she associated the knee symptoms with the injury, because they went away they were insufficient to send her to a doctor.   Employee testified she also had some other physical symptoms, but did not associate these with her injury and did not know with what to associate them.

In respect to her neck, Employee testified at hearing she became aware of having problems on or about February 24, 2004.  Prior to that date she had been quite active at work, moving around and assisting children without doing much sitting.  On that date, Employee had been sitting for four hours while completing her FedEx job application.  The next evening, Employee testified she went to see musician Hobo Jim perform.  Around eight o'clock, while at the Hobo Jim performance, her neck did not want to “hold up” her head and she did not fully understand what was happening and reportedly had never had that feeling before.
  The next day her neck was even worse, she stated, and she had pain in her elbow.

In her deposition testimony, Employee said her neck had “no pain” but just “tension” in it before she spent four hours at FedEx filling out her job application.
  In respect to the incident while listening to Hobo Jim, Employee said her neck felt like her feet might feel after being on them for 10 hours, and they “ache.”  Employee explained she bases all of her “pain levels” on her childbirth experiences and “nothing seems to compare” to that.  So, she testified, she had a hard time explaining “degrees of pain.”

Employee testified at hearing that she first sought medical treatment for her neck with a massage therapist on or about March 3, 2004.
  She testified it took about a week to get in because the masseuse was busy.  The therapist reportedly said her neck might be an “alignment problem” so she looked in the Yellow Pages and found a chiropractor, as the masseuse recommended.
  Three days after the massage, Employee became scared, she said, when she awoke with pain radiating from the lower part of her spine up to her neck.  Consequently, Employee said she called the adjuster and told her that she thought she was going to be okay, wanted to be okay, but did not think she was okay.
  The adjuster, according to Employee, authorized the visit to the chiropractor.
  

On March 16, 2004, Employee saw Cameron Kmet, D.C., and reportedly gave a history of walking on an indoor pathway, slipping on some water while going down the ramp, and her body “whipping backward then forward,” which caused her to fall forward on her left knee and hands.
  In the doctor's written report, Employee was noted to have been walking “very fast” down a ramp when she slipped in a pool of water causing her to “lurch back” and eventually fall on her “right” knee and bilateral hands.  She reported no pain immediately after the fall, but reported it to her Employer and a worker’s compensation “claim” was filed soon thereafter.  According to the doctor's written report, approximately two weeks later, Employee experienced weakness and “discomfort” in the cervicothoracic region that she had never previously experienced.  When the symptoms continued for a couple of days she decided to get a massage.  She was “hesitant” to receive a physician’s evaluation.  We note Dr. Kmet’s physician’s report form 07-6102, apparently written in the Employee's handwriting, specifically lists her “left” knee but the doctor’s narrative report says it was her “right” knee.

Dr. Kmet evaluated her and diagnosed “mild cervico-thoracic segmental dysfunction” secondary to the industrial injury on February 6, 2004 with associated “mild muscle hyper-tonicity.”  He explained:

Ms. Geister's symptoms appear to have come on as a result of a work-related accident consistent with the one described in this report.  Her history, subjective and objective findings, and radiographic examination show evidence, from a medical viewpoint, that her condition is due to the current injury only and no contributing factors are present from pre-existing conditions.

Dr. Kmet’s report notes Employee's demeanor was “friendly and cooperative” with “no exaggerated pain behavior” demonstrated on examination.
  She also reported mild pain in the right lateral elbow.  Dr. Kmet noted Employee’s complaints were “mild” and released her to return to work without limitation, effective August 16, 2004.
  By record, Employee had two chiropractic sessions with Dr. Kmet.
  She testified she had initially a “great” response but unfortunately, two hours later, her “pain” returned.
  Employee testified she had “trust issues” with Dr. Kmet's office because she overheard a secretary’s telephone conversation telling someone she was a “no-show” the day prior, even though that was inaccurate.  She felt Dr. Kmet’s office might try to overcharge the insurance company for this alleged “no-show” and informed her Employer and the adjuster of this possibility.  Thereafter, Employee testified at hearing, she found a new medical provider, which she averred the adjuster also authorized.

Employee subsequently sought treatment at Orthopedic Physicians of Anchorage according to her records.  On March 24, 2004, Employee reported to physician assistant (PA) Jim Bliven that she had slipped on some water on the floor on February 6, 2004.  She explained that this had thrown her “backwards” and then “forwards” onto her left knee.  She reportedly advised PA Bliven that she continued to work, but on February 24, 2004, awoke with neck pain.  She reiterated her history of massage therapy and treatment with Dr. Kmet's office.  PA Bliven’s record states she developed lower back pain five days after first feeling neck pain.  Most notably, it also said she had “some discomfort” with her left knee; however, that was “improving.”
  PA Bliven noted a loss of cervical lordosis on x-ray studies, and degenerative changes at C5-6.  Employee demonstrated mildly restricted motion in her cervical spine.  He also “discussed with the patient that the presentation of her injury is very unusual in that the pain did not begin for 18 days after the fall.”
  Nonetheless, he diagnosed a “cervical spine strain/sprain.”  He prescribed physical therapy (PT) and a home exercise program.
  Employee testified PA Bliven also prescribed Vioxx.

On PA Bliven’s recommendation, Employee had PT at United Physical Therapy on March 27, 2004.  Employee reported injuring her neck on the job on February 6, 2004 when she stated she slipped and fell in a puddle of water.  She reported to the therapist she noted her onset of symptoms occurred “several days later.”  She reportedly told the therapist she noticed “early symptoms” in the form of “severe fatigue” in the posterior aspect of her neck, which eventually resulted in significant pain.  Employee reported massage therapy alleviated her symptoms somewhat, although it produced “late onset” of lumbosacral pain.  Physical therapist Luci Bennett evaluated Employee and reported that she found “significant hypertonicity” and “spasm” present over bilateral upper trapezius, rhomboids, levators, scalenes as well as paraspinals.  Therapist Bennett assessed signs of “chronic muscular” and “ligamentous irritation.”
 Her assessment included “cervical sprain/strain.”

On April 7, 2004, Cindy Lee, D.O., evaluated Employee.  Employee complained of neck, low back, and right elbow pain.  She also noted heartburn, joint pain, agitation, anxiety, depression, and female problems, and Dr. Lee’s report states Employee “wonders” if all might be attributable to the work incident.  Dr. Lee found a positive Tinel's sign on the right and left, and multiple trigger points of the musculoskeletal system mostly on the right aspect of the neck going down to the medial aspect of the right scapula.  Dr. Lee diagnosed “cervical strain,” exacerbation of underlying cervical degenerative disc changes at C5-C6, possible foraminal impingement causing right arm discomfort, psychosocial issues, and financial concerns.  She prescribed three weeks of additional PT, Motrin,
 and discussed the possibility of putting her on anti-depressant medications for a short period, but Employee felt she could “deal with her issues.”  She released Employee to return to “light-duty” work with lifting no more than 10 pounds frequently or more than 20 pounds occasionally, and limited overhead work.
  

Employee testified at hearing that when PT gave her cervical traction it left her “shaking” and caused her jaw to “ache and pop.”
  Employee also testified that while she was getting PT her other physical ailments became more apparent.  For example, she testified she began having shooting pains in her knees and her low back acted up.
  She said she wondered to her therapist if picking up a child had further injured her.  The therapist did not respond to her query; so Employee “put it together” herself and concluded that the day she picked up a child, she noticed that her back had a “click” in it.
  Employee said she came to that conclusion around April 9, 2004.
  Employee testified she talked to her adjuster about the child-lifting incident in relationship to the earlier February 2004 incident.  According to Employee, she was trying to “make sense” out of what was happening to her, and testified the adjuster told her that the child-lifting incident would probably just be “rolled into one accident.”  There would not be any other paperwork to fill out, according to Employee’s account of her conversation with the adjuster.
  Employee was not sure when she had the discussion with the adjuster about the February 18, 2004 incident, but Employer stated “the notes indicate” around May 4, 2004, and Employee did not disagree.

Employee testified at hearing that before going to California, she sought employment within her physical limitations in Alaska; she was unable to find a job.  Employee reportedly left Alaska on April 25, 2004.

Upon relocating to California, Employee at hearing said she checked the Yellow Pages again and found a new physician.  She testified she called the adjuster and got permission to see her new doctor.
  To this point, she maintained, Employer had paid for all her work-related medical care.
  

On May 5, 2004, Mark Howard, M.D., orthopedic surgeon, evaluated Employee and gleaned a brief but similar history as had previous examiners, including Employee suggesting she had injured her “spine” and her “left knee.”  Dr. Howard diagnosed Employee with a “post-traumatic” cervical and trapezial “more so than” thoracolumbar myofascial sprain/strain with x-ray evidence of C5-6 disc degeneration; he recommended exercise rehabilitation, PT, concurrent swimming or aquatic therapy, and samples of NSAID medications.
  Upon returning to Dr. Howard approximately three weeks later, Employee also complained of pain in her bilateral knees, hands, wrists, and ankles, as well as chest pressure.
  Dr. Howard recommended continued PT and a cervical magnetic resonance imaging (MRI) study.  Depending upon the results of those tests, he felt she may need to consider pain management and possibly injections.  He also ordered a blood test to rule out systemic arthritis.
  

On May 12, 2004, Employer controverted TTD and temporary partial disability (TPD) benefits, and all medical benefits for treatment for injuries not identified in the injury report.
  In support of this controversion, Employer referenced PA Bliven’s initial evaluation report, noted an EME had been scheduled, alleged Employee had been receiving unemployment, and stated Employer was “awaiting documentation” from her new attending physician.

Employee attended an “Employer’s Medical Evaluation” (EME)
 on June 1, 2004 with Gerald Reimer, M.D., neurologist, and Steven Schilperoort, M.D., orthopedic surgeon.  Their history includes no reference to a February 18, 2004 incident while lifting the child.  The history also differs in respect to where Employee was and what she was doing at the time she felt her neck would no longer properly support her head.    The EME report reflects confusion concerning PA Bliven’s identity as a physician's assistant versus a chiropractor.  It does not mention Employee's report to PA Bliven of left knee discomfort.
  On examination, the EME physicians found a small Baker's cyst on the back of the left knee.
  They concluded Employee’s complaints were unrelated to the work incident primarily because of the “time lapse” between the work incident and their findings of initial onset of pain, and because of their finding of “normal” physical, neurological, and orthopedic evaluations.  They found “absolutely no supportive evidence” of an injury based upon their evaluation and their finding of a “lack of symptomatology for 20 days” subsequent to the incident.  Any additional treatment, according to the EME, would not be in reference to the February 6, 2004 event.

In an undated controversion notice the Board received on June 18, 2004, Employer controverted all benefits based upon its EME report.
  Employee filed a claim pro se dated June 18, 2004, seeking TPD from April 7, 2004 through June 6, 2004, medical benefits, and alleging an unfair or frivolous controversion.

Dr. Howard’s recommended blood tests reported the HLA-B27 tests as negative.
  Dr. Howard felt Employee's x-rays showing moderately advanced spondylolysis were “relatively normal” for her age.  He strongly suspected her current pain generators most likely were “caudal cervical segments.”  Dr. Howard renewed his referral for a cervical MRI and found, on June 11, 2004, that Employee's situation was “unchanged.”  However, he felt she also appeared to have chronic pain related to “situational depression.”  Dr. Howard stated this was a definite, pain related, chronic, and situational depression for which he recommended psychological supervision and management.  He referred her to Catherine Hambley, Ph.D., for a psychological evaluation,
 and Howard Rosen, M.D., for pain management.
  

Employee testified she saw Dr. Rosen one time.
  Her chief, recorded complaints at Dr. Rosen's office were neck pain with a secondary complaint of low back pain.  According to Dr. Rosen's report, Employee's neck pain condition first started February 24-26, 2004 from sitting and feeling tension developing in her neck.  The next evening, according to the report, the pain made it difficult for her to “support her head.”  She also reported some shoulder pain, knee pain, and back pain.  Rheumatoid reasons for these had been ruled out, according to the report.  Dr. Rosen diagnosed “cervical radiculopathy, cervical spondylosis with arthritis, and lumbago.”  He suggested she continue with Celebrex and have “deep tissue massage” or try other “chiropractic modalities.”  He suggested some holistic remedies and offered an epidural, which she declined.  He felt she might find relief with acupuncture or PT, and made an appropriate referral.
  

She was still concerned about her knees, she testified at hearing, and did not know why Dr. Howard had sent her to pain management when she wanted to “find out why” her knees were in pain.
  She felt he had “shuffled her off the board,” so Employee subsequently and eventually changed physicians to Borina Dramov, M.D.  Employee maintained she called the adjuster who gave her permission to change doctors.

A July 2, 2004 cervical MRI showed minimal degenerative disc disease most prominent at C5-C6 with a focal right paracentral/lateral protrusion at that level and some minimal neural foraminal narrowing.
  

Employer reiterated its prior controversion of all benefits on July 29, 2004.

In August 2004, Employee reportedly returned to Alaska to look after her property and, when she deplaned, noted her left knee pain had been aggravated, so she reported to the Providence Hospital emergency room.  According to the emergency room (ER) report, Employee complained of left knee pain “post-status fall” on the handicap ramp at work, and on examination had full range of motion in her left knee and no abnormalities on physical examination. The ER doctor recommended she follow up with an orthopedist the next day.

On August 6, 2004, Employee saw Declan Nolan, M.D.  According to his report, she gave a history of having fallen onto her left knee about six months previously at work when she slipped going down a wet ramp and “twisted her knee.”  She told Dr. Nolan she did not feel pain right away but over the next few days her knee became a little bit painful with minor symptoms.  She felt like she had a “tightness or soreness” in it but the problem persisted until most recently it became worse.  She reported that when she turned suddenly, she sometimes had a sharp pain in her knee and a feeling of “giving away.”  She also had noticed a new “noise” in her knee that was not there previously.  Employee advised Dr. Nolan that she injured her neck at the same time, according to the report.  Dr. Nolan performed a physical examination and found a positive “click” on McMurray testing which was “recurrent in both directions.”  He also reviewed x-rays of the left knee which reported very minor hypertrophic changes.  Dr. Nolan's assessment was a “strong suspicion” for “left knee internal derangement.”  He reportedly felt she had a “strong history and findings” for a torn meniscus.  Dr. Nolan recommended an MRI scan of that knee and suggested she follow up with a California orthopedist.
 

Upon returning to California, and before actually changing attending physicians, Employee reportedly attempted to return to see Dr. Howard who was out of town.  Consequently, his office referred her to the doctor next door who was filling in for him, Scott G. Kantor, M.D.  Employee saw Dr. Kantor who suggested an MRI to rule out a meniscal care in the left knee.  If positive, he felt she would require arthroscopic surgery.  If the MRI proved negative, he suggested a continued, conservative treatment course.
  An August 18, 2004 left knee MRI showed a “moderate-sized obliquely oriented tear” in the posterior horn medial meniscus, and a “questionable tear” of the posterior border of the lateral meniscus.

Employee eventually saw Dr. Dramov who referred her to Dr. Helman for an electromyography (EMG), and recommended bilateral knee MRIs.  In her hand-written chart notes on August 19, 2004, Dr. Dramov recorded Employee was a child-care worker, who on February 6, 2004, walked about 70 feet “fast” down a ramp when her right foot hit water and she “jerked,” was “thrown back,” and then “pulled herself forward.”  She went down “onto her left knee.”  Employee further reported, according to Dr. Dramov's report, she picked up a “Down's child” and felt a little pain “across the back,” but “ignored it.”  On February 25, she reported, she sat for four hours completing a FedEx work application and felt “tension” in her neck.  The next day her neck felt “weak.”

Dr. Helman performed the requested EMG, which revealed bilateral carpal tunnel syndrome (CTS) of moderate severity.
  He referred Employee for a low back MRI, which showed mild scoliosis and mild multilevel facet arthropathy.
  On Dr. Helman's referral, a right knee MRI showed medial and lateral meniscal tears with a possible parameniscal cyst.
  A left knee MRI also revealed tears in the medial meniscus.
  In a letter from Dr. Kantor to Dr. Helman, he referenced her fall and injury of both knees and the results of the recent MRIs.  Dr. Kantor recommended outpatient arthroscopic surgery to treat her knees.  She was appealing denial of her worker's compensation entitlement, according to her report.
  

Our records show Employee completed a request for a vocational rehabilitation eligibility evaluation on September 17, 2004, and faxed that to the Board.
  On October 6, 2004, the Board wrote Employee advising her that her claim had been controverted and until the insurer accepted her claim or until the Board overturned the denial, the Board could not act on her request for an evaluation.

On September 16, 2004, Dr. Dramov reportedly referred Employee to Michael Klassen, M.D., for knee evaluations.
  Dr. Klassen evaluated Employee on September 23, 2004; according to his report, he took a history of her left knee injury on February 6, 2004 when she fell, and while attempting to break her fall, she “twisted her left knee” and injured her neck and back.  Employee's handwritten notes to this doctor give an account of her injury.
  Dr. Klassen reportedly reviewed the medical history and recent MRI tests.  She reported to him that because of her fall and twisting type injury, she had been “favoring” her right lower extremity and had developed pain in her right knee, and an MRI of her right knee showed medial and lateral meniscus tears in that knee as well.  She now reported intermittent “popping and clicking” in both the right and left knee.
  Dr. Klassen diagnosed bilateral medial and lateral meniscal tears, according to his report.  He believed she had enough pathology to warrant surgery and recommended bilateral knee arthroscopic surgery.
  On November 3, 2004, Dr. Klassen wrote Employee's attorney and opined the injury to both knees was related directly to her February 6, 2004 fall.
  

On March 4, 2005 Dr. Helman wrote that he saw Employee for an EMG study of the lower extremities.  This showed a right L5-S1 radiculopathy which was somewhat worse than previously recorded, according to his report.

On March 11, 2005, Employer controverted all benefits again, in case number 200400770 but using an injury date of February 18, 2004, alleging Employee failed to timely report her February 18, 2004 low back injury pursuant to AS 23.30.100.
  On or about January 28, 2005, Employee completed another injury report referencing the February 18, 2004 child-lifting incident.  Employer completed its portion of the injury report on February 24, 2005.

Employer petitioned the Board to “join” the February 18, 2004 injury to the pending claim from the February 6, 2004 injury.
  Employee did not oppose the petition, and the cases were joined.

Employee underwent another EME with the previous EME physicians on June 27, 2005.  This report states Employee’s history was similar to that obtained on June 1, 2004.  The EME physicians noted their understanding that “up until February 26, 2004” Employee worked her regular job “a period of 20 days,” without seeking medical care and “apparently without evidence of inability to carry out her job working at a daycare with children.”
  After further reviewing the records, the EME physicians stated when Employee saw Mr. Bliven “there is absolutely no mention of her injuring her knee, and no indication that she had any complaints regarding her knees prior to that visit.”  They then assert “that on this particular date she apparently told physician's assistant Jim Bliven that she had some discomfort associated with the knee, though she indicated that it was improving.”
  In reference to their June 1, 2004 exam, the EME physicians now stated in retrospect that upon their examination on that first date, Dr. Schilperoort had found some “fullness in the posterior left knee,” which they now offered “perhaps” represented a Baker’s cyst.
  Employer's doctors also suggested it was notable Employee felt “confident enough” in late February to apply for a FedEx position.
  Dr. Reimer and Dr. Schilperoort again reportedly found Employee’s complaints unrelated to the February 2004 work incident, specifically because of the “time and temporal” relationship between, as they put it, her ongoing and “expanding symptomatology” and listed entities.

On July 20, 2005, PA Bliven completed an affidavit, which stated he examined and treated Employee on March 24, 2004.   He averred that at that time she complained of neck and lower back pain and a minor knee problem that was improving.   He subsequently reviewed the MRI reports of Employee's left and right knee taken in August and September 2004.   He opined that, given her presentation on his examination of March 24, 2004, it was his opinion “to a reasonable degree of medical certainty” it was unlikely Employee injured her knees in the fall she described on February 6, 2004, to the degree that would cause changes identified in the MRIs some six or seven months later.
  

Another MRI of the lumbar spine taken February 17, 2006, reportedly showed “interval development” of an L5-S1 disc bulge with annular fissure, and multilevel facet arthropathy as noted previously.  A repeat cervical MRI showed mild, multilevel spondylosis.
  Similarly, repeat bilateral knee MRIs also concluded there were tears in the meniscus of both knees, according to the reports.
  A July 5, 2007 MRI of the lumbar spine reportedly showed a small, subtle, left posterior lateral disc protrusion at L4-5.
  

Employer deposed Drs. Howard and Klassen.  Dr. Howard testified if the history reported in the EME records was “the accurate history,” he believed the work incident was not a substantial factor in bringing about her spinal conditions; but, on the other hand, if the history were as she reported it to him, then it would be consistent that the injury was the “precipitating factor” for her spinal complaints.
  

Dr. Klassen testified he initially attributed the meniscus tear in Employee’s left knee to the work incident, and concluded that injury’s effects led to her subsequent right knee pain.
  Dr.  Klassen testified that, based upon the hypothetical facts given him by Employer, he did not know of a mechanism that made it likely the left knee meniscus tear happened in direct relation only “to a fall on the anterior aspect of the knee.”
  He also explained the various MRI findings of Employee's left knee and attributed some of those findings to degenerative changes and stated that others could not be determined as to their cause.   Particularly, he could not tell the cause of the meniscal tears.   However, Dr. Klassen testified that a “twisting-type injury” would probably be the most common explanation for a meniscal tear, and a “hyperextension” or “hyperflexion injury” could also be a “common reason.”

On cross-examination, Dr. Klassen testified he would expect some level of knee degeneration in a 49-year-old woman.  Employee gave Dr. Klassen the following set of circumstances, and asked him to assume they were true:

Okay.  And I want you to assume that there was some degeneration of the cartilages to her knee and that she suffered a fall where she slipped on a puddle of water that was significant enough to be mopped out later; that she twisted and stretched and fell landing on her hand and her left knee.  And the next day she felt some problems with her neck [sic], some pulsating problems.  But that wasn't a significant problem to her as a result of the injury at that point.  The significant problem was her neck.  And that, when she first went to see the doctor, that's what she was complaining about, was her neck, and, therefore, the only mention in the reports to Mr. Blevin [sic] was some knee pain.  

I want you to assume, further, that she continued to have problems, intermittent problems, shooting problems, with her knees, and that she was, primarily, treating her neck and then, eventually, her low back; that she did not seek treatment for her knees until August of 2004 when the treatment for her back was well underway.

Based upon these assumed facts, Dr. Klassen testified it was not unreasonable to state that the fall “may have” aggravated, in a permanent way, “the left knee condition.”  However, Dr. Klassen could not make this statement to a level of “probability,” but only to a level of “possibility.”
  In further testimony, Dr. Klassen was asked to assume Employee had no prior knee problems and, when she fell, she twisted her knee and lurched backwards and then ended up on her knees and hands, and later was found to have a Baker's cyst behind the left knee, and her knees had improved since she has not been working; in that scenario, he was asked if the February 6, 2004 incident was a substantial factor in causing her current “condition” of the left knee, “either as a cause or aggravation or a combination of the frequency of the condition to make the knees worse.”  Dr. Klassen testified:

If we assume that the facts that you've just given me, including the fact that she had a twisting to her knee and a fall on her knee are the facts, I think it's reasonable to say that the fall aggravated her or caused her knee injury.

Now, to make this clear, I believe that the first part of my testimony was based upon a mechanism of action, which is a direct blow to the knee without a twisting injury.

The facts that you gave me assume that there was a twisting injury to her knee as she fell.

So I'm not trying to split hairs here, but the facts are a little bit different in the way they were presented, and I -- I don't know the -- which set of facts are more accurate.  But I'm trying to testify to the question that you asked me.

Dr. Klassen testified that if the left knee was aggravated at the time of the injury, one would expect symptoms to arrive shortly thereafter, “within a few days or weeks or maybe even a month.”
  According to Dr. Klassen, “classical” symptoms include locking, popping, clicking, and pain.
  As to the right knee, Dr. Klassen testified that if the left knee was caused by the fall, then the right knee was related through Employee's “favoring” of her left lower extremity.

Employer also deposed Dr. Helman.  According to his testimony, he is a board-certified adult neurologist, who graduated from the University of Chicago medical school and did an internship at the Mayo Clinic.
  Dr. Helman testified he provided diagnostic testing at Dr. Dramov's request.  His first EMG test was done August 23, 2004, and Employee had no radiculopathy, but had bilateral CTS.  His next EMG was on March 4, 2005 and at that point Employee had radiculopathy at L5-S-1 on the right.  Or, “in plain English,” the right side of her lower back had “nerve damage” according to Dr. Helman.
  His third EMG on February 26, 2006 again showed CTS on both sides and now showed nerve damage on both sides of her lower back, more specifically a bilateral L5-S1 radiculopathy.  

Dr. Helman testified these changes showed “deterioration” or “progressive worsening” of her situation.
  He also reviewed the MRI reports, specifically the one done February 17, 2006, which showed integral development of an L5-S1 disc bulge with annular fissure.  Dr. Helman testified these findings were consistent with his EMG test results.
  Dr. Helman reviewed the August 26, 2004 MRI and compared it with the prior MRI.  He testified there was clear worsening between the two MRIs, the more recent one being clearly worse.
  He also reviewed the facts of her February 6, 2004 and February 18, 2004 injuries.  Employee provided the following hypothetical set of facts for Dr. Helman to consider:

On February 6, 2004 I want you to assume that Ms. Geister was employed by Kid’s Corporation in Alaska. . . .  And that she was walking quickly to go out for lunch.  She approached the ramp.  At the end of the ramp was a right turn.  There was a puddle of water at the end of this ramp.  Ms. Geister walked quickly down the ramp.  She stepped with her right foot on the puddle, slipped and then stopped suddenly.  This caused a whiplash effect on her body.  She snapped back, struggled to maintain her balance.

As she was struggling to maintain her balance, she stepped down on her left foot and went down on her left knee and hands.  At the time she didn't feel any pain, but the next day she felt something in her left knee.  She subsequently was treated on February 24 for pain in the neck and mid-back. . . .

. . .

Okay.  On February 18th, 2004 Ms. Geister was working for the same employer.  She was working with children.  She had to change the diaper of a Down Syndrome child.  She bent over to pick up the child.  And as she was picking up the child, she felt a pop in her low back.  And she felt no pain at the time.

Based upon these facts, Dr. Helman testified it was medically probable “if not medically certain” that 100% of her current symptoms are related to those specific injuries.

Dr. Helman recommended follow up with a specialist and possibly more diagnostic testing.  She would probably need medication, according to Dr. Helman, and may require more invasive measures.  Having been given the definition of “medical stability” in Alaska law, Dr. Helman felt Employee was medically stable but deferred the medical stability date to Dr. Dramov, her attending physician.  Lastly, he did not believe that she could return to any of her job duties as of the time of his deposition.

On cross-examination, Dr. Helman admitted he had never done a “physical examination” of Employee.  Dr. Dramov is Dr. Helman's employee, and he has reviewed Employee's chart notes, which Dr. Dramov created.  He also reviewed Ms. Geister's deposition.  The history upon which Dr. Helman relied for his opinions came from his review of the chart notes and the hypothetical given at the deposition by Employee's counsel.
  Dr. Helman testified that a thorough history and physical examination is important in treating patients; he offered that he frequently relied upon the history taken by another doctor, depending upon the physician and the “level of trust.”  For example, he testified, Dr. Dramov is a board-certified physician with experience and he would take her opinion “word for word.”
  In respect to the onset of symptoms following an injury, Dr. Helman testified that symptoms can be immediate, or they could be quite delayed, or they could be a combination of both.
  He further explained that a person can have an abrupt injury that causes a “little tiny ligament” to snap or tear causing a “little bit of pain.”  As time goes by, “a week, or two weeks, or even a month” later, with even trivial trauma, a disc can possibly “pop out of place.”  And, when the disc pops out of place, according to Dr. Helman, it can cause severe pain “like a popping or something like that.”  He opined that scenario “may be operative in this case.”
  Dr. Helman testified that it may take “from weeks to months or maybe even a year or more” before the symptomatic changes become apparent.
  He also offered that if a person had a fall and had “no symptoms whatsoever” for three weeks to a month, “it's very unlikely” that person sustained any significant damage.

In Dr. Helman's opinion, Employee's most recent MRI findings in her low back showed a very clear disc disease at a specific level, at an age at which he would not blame on an “age-related” process.
  Dr. Helman opined that in his 18 years of practice he has seen approximately 35,000 patients.
  It may take a few months to a few years for injury-related changes to show up following injury on an MRI, according to Dr. Helman.

On re-direct, Dr. Helman testified that the appearance of findings on the second MRI was “completely compatible” with this injury.  That is, things progressively worsened from an initial trauma that weakened the structures, allowing the disc’s “egress” later on.
  Lastly, both counsel offered hypothetical factual situations and Dr. Helman testified that if Employer's facts were correct, the injury still could “possibly” have caused Employee's spinal symptoms later on, and under Employee's hypothetical scenario, it was still “probable” the injury caused those symptoms.

On remand from the Appeals Commission, a prior Board panel ordered an SIME with neurologist Jonathan A. Schleimer, M.D., and orthopedic surgeon Fred Blackwell, M.D.  Dr. Schleimer completed a report dated July 15, 2008, and diagnosed a history of symptomatic bilateral CTS, not causally related to the February 6, 2004 injury, history of a cervical and thoracic straining injury from the work-related incident without evident residuals, underlying cervical degenerative disc disease and spondylosis, and bilateral knee complaints, which he deferred to Dr. Blackwell.
  In short, he related the cervical strain but not the CTS findings to the work-related injury, and found no “good documentation” of a February 18, 2004 back injury; though he conceded he would “reconsider” his opinion on this if there was evidence for treatment around the time of that injury.

Dr. Blackwell, in his May 27, 2008 report, diagnosed chronic musculoligamentous strain/sprain cervical lumbosacral spine, probable peripheral compressive neuropathy, internal derangement of the left knee’s medial and lateral meniscus, right knee internal derangement with probable tear of the medial meniscus, patellofemoral chondromalacia, and quadriceps insufficiency.
  In response to the Board's questions, Dr. Blackwell said Employee's neck complaints are directly related to the February 6, 2004 work-related injury.
  He thought it was “possible” the knee pain was related to the February 6, 2004 incident, but in respect to “medical probabilities” that the bilateral, medial and lateral meniscal tears and the degenerative joint disease became aggravated and symptomatic as a result of the injury, he would have to say on a temporal relationship the answer is “no.”
  Dr. Blackwell felt on a temporal relationship it is more probable than not that this is an expression of “age-related degenerative disease” in the knees.

As for the low back issues, Dr. Blackwell felt the February 18, 2004 low back injury occurred as the patient was bending, lifting and simultaneously twisting while picking up the child.  He felt this was a “known mechanism” for injury to the lower back and serves as a basis for “reasonable medical causation.”  However, he could not say that the February 18, 2004 injury was sufficient to now account for the changes that have occurred by EMG since that date.  For example, Dr. Blackwell felt Employee has either a “mechanical or chemical irritation” that involves the nerve root both right and left at L5-S1.  However, the MRI findings do not support a mechanical lesion that would produce bilateral symptoms at L5-S1.

Employer also deposed Dr. Blackwell.  Dr. Blackwell testified that medically speaking Employee had a “credibility problem” because her clinical appearance was “not typical” for a person with her findings.
 He further testified that, having carefully reviewed all the medical records, he “modified” his written opinion.  In respect to her neck, he felt a cervical injury could result in those kinds of incidents, but in this case was probably “mild in nature” given the sequence of events that occurred thereafter.
  Dr. Blackwell felt there was a specific “industrial” event, and a subsequent “non-industrial” event.  The February 6, 2004 event weakened her neck and the FedEx employment application process further weakened the neck that was already weakened by the industrial injury.
  

As for the knee injury, Dr. Blackwell concluded the February 6, 2004 injury did not result in the Baker's cyst because Dr. Kmet, when he first mentioned she had a problem with her knee, indicated she injured her “right” knee, not her “left” knee.  PA Bliven, he reasoned, when speaking of the patient's knee did not identify the “side” involved.  With respect to onset, Dr. Blackwell felt that if one has an “acute tear” of the meniscus associated with an injury, one would have acute swelling in the knee that would appear in front of the knee and “not so much in back.”  According to Dr. Blackwell, those are the three reasons he came to a conclusion that the left knee was not “acutely” injured relative to this particular incident.

At the 2006 hearing, Employee testified, in respect to “twisting” her knee when she fell, to the following:

Well, when I stepped in that puddle, I couldn't tell you the exact body mechanics that it took to keep me from falling backwards.  I know that I scrambled and I believe that's when I twisted my knees.  I -- I -- because, you know, I had skid-resistant shoes on.  I was in that puddle and I was doing a lot of this, you know, to keep my balance.  I was scrambling and so I know, I'm certain that's when I twisted my knees.

On cross-examination, Employee could not answer why her medical records, according to Employer’s questioning, did not mention any symptoms in her left knee until she went to the emergency room in August 2004.
  

At the 2006 hearing, Employer offered a videotape purporting to show Employee engaging in various physical activities.  However, the appeals commission held the Board erred by admitting the surveillance video.
  Employee reviewed the videotape and submitted an affidavit from Employee’s sister, Dana Chauvin.  Ms. Chauvin stated Employee brought an unusual number of items with her to her deposition (the date purportedly depicted on the video tape) to keep her son occupied during the deposition.  Ms. Chauvin further stated Employee walked that day because she had no transportation to the deposition.

EMPLOYEE’S HEARING ARGUMENTS:

Employee argued that even Employer's physicians admitted the mechanics of the accident could have caused the pain in her neck, low back, and knees.  She asserted the time period between the injury and the onset of symptoms is not such a significant problem as Employer suggests, and does not preclude a work connection.
  Employee argued Dr. Dramov, Dr. Helman, the EMG reports, her testimony, and Dr. Blackwell's testimony all support a work-relatedness connection between the February 6, 2004 incident and Employee's neck and low back conditions.
  She further argued her knee conditions were work-related as supported by the opinions of Dr. Dramov, Dr. Klassen, Dr. Nolan, and her testimony.

EMPLOYEE’S JUNE 14-15, 2006 WITNESSES:

Darcey Geister: Employee testified as set forth above.  We also considered her deposition testimony.

Julie Pahl: Employee’s friend Julie Pahl testified Employee had always been a hard worker, but after the work incidents she noticed changes in her friend’s attitude when they spoke on the phone.  She admitted at the 2006 hearings she had not seen Employee since the 2004 work incidents, but spoke to her by telephone monthly and after the injury Employee complained about her legs and her neck.

Dana Chauvin: Employee’s sister, Dana Chauvin, testified Employee was a hard worker, and that she had witnessed significant changes in Employee since the work incident.  She further testified that during the summer of 2004, Employee was moving more slowly than usual, and was having difficulties walking.

On October 24, 2008, the Board received a notice of filing from Employee with her response to the SIME attached.  Employee went beyond the scope of what we left the record open for her to accomplish; nevertheless, we considered only the responses she made to the SIME reports.
  Among other things, she “discredited” Dr. Blackwell because he changed his written report at the time of his deposition.
  We also received a packet addressed to the Designated Chair from Employee directly, containing additional documents, on October 29, 2008.  It is unclear to the Board whether or not these documents were also served on Employer.  Nevertheless, on November 3, 2008 we received an objection from Employer to Employee's “October 29, 2008 filing.”  Employer asked that this filing and its contents be stricken from the record because it went beyond the scope of permissible production, because it was not provided prior to the hearing, and Employer had no opportunity to cross-examine the documents’ authors.

Employee's attorney submitted a statement of fees and costs related to her case, attached to her hearing brief.  Employee itemized $46,071.50 in fees and $1,932.65 in costs.
 On October 29, 2008, we received an Amended Affidavit of Counsel setting forth cumulative attorneys fees of $53,349.00 and cumulative costs of $2,144.16.  Prior to the first hearing on the merits of this case, Employer filed a Partial Objection to Attorney's Fees dated June 27, 2006.  In its objection, Employer argued some paralegal costs asserted by Employee were “secretarial.”  Employer also argued there was either a typographical error, or attorney time billed to attend a hearing that never occurred.  Lastly, Employer argued Employee should receive no fees for its failed, initial effort to obtain an SIME.  

In response to that objection, Employee filed a reply dated July 6, 2006.  Employee argued there were no secretarial costs involved and only paralegals performed the services listed.  Employee acknowledged there was a typographical error for the objectionable attorney fee entry, corrected that error, and argued Employee's attorney should be compensated for the SIME issue regardless of whether or not he prevailed upon it.

EMPLOYER’S HEARING ARGUMENTS:
Employer argued if Employee had truly experienced a compensable work injury, she should have felt “immediate pain” following the work incidents.  Employer argued Employee did not seek medical treatment for nearly three weeks after the first incident.  Employer termed the dispute “factual” in nature, rather than medical, and argued the dispute was between Employee’s testimony and the original onset of symptoms.
  It asserts Employee's testimony and her initial reports to her physicians are irreconcilable, and the recorded 20 day absence of pain is “sufficient” to deny her claim.
  In short, Employer argued that “all” physicians supported the Board's original decision denying and dismissing Employee's claim and argued Dr. Dramov's opinions could not be considered because of Employer's “Smallwood” objection to her letters.

EMPLOYER’S JUNE 14-15, 2006 WITNESSES:
Employer presented a number of witnesses at the June 2006 hearing, live and by deposition:

Marge Bainton: Employer’s Executive Director testified Employee had appeared at a meeting in late February 2004 and asked why she had to fill out worker’s compensation paperwork, since she said she had not been hurt in a work incident.  Ms. Bainton testified she told Employee injured workers had to complete a report of injury.  Specifically, Ms. Bainton recalled Employee taking a long time to ask why she had to fill out this report because there was “nothing wrong, she just, you know, scrambled or twisted her knee or whatever it was.”  Ms. Bainton thought Employee was concerned mainly about ensuring spills were cleaned up in the future so that no one would get hurt.
  Ms. Bainton testified that at subsequent meetings she never noticed Employee limping.
  On cross-examination, however, Ms. Bainton admitted she was not focused on watching Employee to see if she had any injuries.

Nancy Shenken: Employer’s 2004 Center Director testified she hired Employee who took the place of another individual who had slipped on some water, fallen, and injured his back.
  She said Employee did not initially complain of pain and reported only the first work incident.  

Dr. Reimer:  EME physician Dr. Reimer testified he evaluated Employee in June of both 2004 and 2005.  He averred he took a history from Employee each time, and each time they were consistent.  She told him she was walking across a wide area on the floor, slipped, lurched, and landed on her left knee.  Dr. Reimer said she told him she had no symptoms following that incident until 20 days after the accident.
  He testified Employee told him on that occasion she had company at her home and became symptomatic at about 8 PM, developing neck symptoms for the first time.  He was asked if it made any difference in his opinion if the neck symptoms first came on when she was at a local bar listening to music with her family and socializing.  Dr. Reimer testified “no.”
   On Employee's first visit, she completed a pain diagram indicating pain in the neck, shoulders, upper right arm, lower back, both legs, and both knees.
  Dr. Reimer testified he never obtained a history of twisting her knee during the February 6, 2004 incident.
  There was never a mention of “pulsating” behind the left knee the day following the incident.
  Dr. Reimer maintained he never obtained a history from Employee of a February 18, 2004 child-lifting incident.
  He testified he first became aware of the child-lifting incident when he reviewed Employee's deposition of June 27, 2005.
  On his physical examination, Employee reportedly was able to squat and hop on both feet without any apparent difficulty.
  He disagreed with Dr. Helman's opinions.  He believed Employee’s conditions were degenerative and age-related, and he did not believe either work incident had aggravated or accelerated Employee’s pre-existing degenerative condition.  Finally, he believed Employee could be “magnifying her symptoms.”  

On cross-examination, Dr. Reimer admitted there were no questions concerning the February 18, 2004 child-lifting incident directed to him in an informational letter from the adjuster.
  He further conceded that a loss of curvature in the cervical spine, as noted by one of Employee's first evaluators, could indicate evidence of a recent injury.
  Dr. Reimer could not recall reviewing therapist Bennett’s record showing spasm in the neck.
  According to his testimony, Dr. Reimer reviewed only the records listed in his first report, at the time of that evaluation.
  He also conceded that the February 18, 2004 incident could cause a previously asymptomatic condition to become symptomatic.

During re-direct, Dr. Reimer testified he did not note any differences between his June 2004 physical examination versus his June 2005 physical examination.
  Had Employee fallen and gotten up and had pain immediately, he would have no difficulty assigning causation to that event.

Dr. Schilperoort:  EME physician Dr. Schilperoort testified he is a board-certified orthopedic surgeon.
  He explained that a Baker's cyst is basically a “pressure release valve.”  Anything that is “irritating” inside the knee usually results in an increase in the production of “joint fluid.”  Among other things, one will find a Baker's cyst in the presence of a meniscal tear and with various other conditions.  It is a “nonspecific sign,” according to Dr. Schilperoort, that says “something is wrong in here and we need to investigate more.”
  A Baker’s cyst could be evidence of a “long-standing problem,” meaning in Dr. Schilperoort’s opinion, “months and years.”
  Dr. Schilperoort conceded that he would have no way of knowing whether the Baker’s cyst in this case was caused by the February 6, 2004 incident. 
  However, he conceded the “leading candidates” for creating the cyst in Employee’s situation would be “the arthritis” or the “meniscus tears.”
  He opined he was not able to relate symptoms for the left knee, cervical spine, or low back to the February 6, 2004 incident.

On cross-examination, Dr. Schilperoort conceded that the mechanism of injury in this case could cause aggravation to a pre-existing condition and cause the symptoms she was complaining of at the time he examined her.
  Dr. Schilperoort testified, referring to the February 6, 2004 incident, “the mechanism of injury for creating a symptomatic aggravation of the knee or the neck is right there.”  He added you “don't have to have M.D. behind your name to figure that one out” but still felt the symptoms that should reasonably be expected associated with that “don't show up in a timely fashion” in Employee's case.
  In respect to the left knee injury, Dr. Schilperoort agreed there can be symptoms other than pain if there is an aggravation to a pre-existing condition; but he also noted the symptoms are “almost always symptoms parallel to or similar to” what the conditions would have been had they been “traumatically incurred.”

Vicki Altman:  The parties stipulated Employer's human relations person Vicki Altman testimony is that Employee came into her office the day after the February 6, 2004 incident and several times thereafter trying to “retract” her “claim.”
  

Sarah Smith: Ms. Smith is a “medical only” adjuster at Alaska National Insurance Company, and testified by deposition.
  She handled Employee's claim in 2004.  Another adjuster made hand-written notes in the file before she took over the claim.  According to Ms. Smith, the prior adjuster noted Employee called her on February 23, 2004 and wanted to “delete” her “claim” because she said she was not “having any pain” or any problems.
  She confirmed that on March 22, 2004 Employee called her to say that she was concerned the chiropractor’s staff was whispering on the phone to someone saying she was a “no-show,” when she was not.  She could not recall any discussion about the insurer possibly being overcharged.
  Ms. Smith testified she got a call on May 4, 2004 from Employee who told her that she “felt fine” after she fell on February 6, 2004, but then she lifted the child on February 18, 2004 after which he felt pain in her low back.
  Ms. Smith averred she instructed Employee to complete a report of injury and did not tell her that she would just “roll it into” the same claim as the slip and fall incident.
  However, she conceded this information and advice was not in her notes because there was “a lot going on.”

On cross-examination Ms. Smith admitted she has a “diary system” and a very important part of the information is to record conversations with injured workers.
  Ms. Smith testified sometimes she handles up to “100 new claims a month.”
  She did not recall notifying Employer that Employee was claiming a new incident on February 18, 2004.

Christine Neuffer: Ms. Neuffer is a Senior Claims Examiner for Alaska National Insurance Company, who testified by deposition.  She handled Employee's file from May 5, 2004 until sometime in December 2004.
  According to Ms. Neuffer, Employee called her on more than one occasion and said her symptoms “began 20 days” after the February 6, 2004 incident.
  Ms. Neuffer maintained Employee never told her that her knee “pulsated” the day after she fell.
  She did recall Employee telling her of the “click” or “crink” in her low back when she picked up the 50 pound Down's Syndrome child to change his diaper.
  Ms. Neuffer conceded that her notes did not reflect, and she did not recall, what she told Employee regarding the incident lifting the child.  However, she offered that she “usually” would tell a person to fill out an injury report; but in this case, because it was “so long ago,” she just could not recall.
  Ms. Neuffer testified she would not ordinarily tell a person to just “roll” two injuries into one.

On cross-examination, Ms. Neuffer conceded that she could not recall the exact wording Employee used during her telephone conversations, and her complaints of “symptoms” may or may not have meant “pain.”
  She further agreed that telling an injured worker to file a new injury report for a separate incident would be something that would ordinarily appear in her type-written notes.
  She had no recollection of ever advising Employer that Employee was talking about a separate, February 18, 2004 incident -- she would “not necessarily” do that.
  Ms. Neuffer averred she knew about the child-lifting incident around May 14, 2004, and had she wanted to, could have put information in her cover letter to the EME physicians concerning that incident.

Subsequent to our hearing, in late October 2008, the parties agreed to submit depositions of two investigators to lay a foundation for the previously submitted sub rosa 2005 videotape of Employee, and to address concerns raised by Employee in her post-hearing comments.  The latter of these two depositions was not received by our office until December 9, 2008.  Investigator Susan Diehl and her employer Luke Patterson both testified briefly by deposition.  Ms. Diehl testified she was the private investigator employed by Capital Legal Investigations who videotaped Employee on two days in December 2005.  She said she obtained about 35 minutes and 15 seconds of sub rosa video of Employee.  She explained what she observed and maintained she saw Employee walking, carrying “heavy” bags, bending in and out of cars, bending down to go through a big bag apparently searching for an item, walking up and down hills, walking on a sidewalk, sitting at a table, conversing with a gentleman seated with her, and just general observations.  Ms. Diehl testified Employee appeared “pretty normal” and she did not observe Employee ever using a cane or having any apparent difficulty moving her arms or legs.  She maintained she could tell by videotaping someone whether or not they are in pain; in her opinion, Employee was not suffering in pain because she moved “fluidly with no apparent discomfort.”  She “walked with ease” and had no limp, according to Ms. Diehl.  Ms. Diehl averred she never modified the tape in any way and turned it immediately over to her employer Luke Patterson.

Luke Patterson testified he is the Chief Executive Officer for Capital Legal Investigations.  He documented the chain of custody for the videotape in this case and testified he did not modify or alter it in any way.  Mr. Patterson also averred the video camera Ms. Diehl used in this case was operable and in good condition.

Throughout the course of this case, both parties have filed objections on the basis of “hearsay” to many documents and medical reports filed with the Board, and requested their right to cross-examine the documents’ authors.
  We address those objections, infra.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. ADMISSIBLE EVIDENCE:

Our statutes and regulations provide relatively relaxed rules for evidence admissible at Board hearings.  Our statute AS 23.30.135 states in pertinent part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . . 

Nevertheless, our regulation 8 AAC 45.052 provides in part, in reference to medical records: 

(5)  a request for cross-examination must specifically identify the document by date and author, generally describe the type of document,  state the name of the person to be cross-examined, state a specific reason why cross-examination is requested, be timely filed under (2) of this subsection, and be served upon all parties.  

(A) if a request for cross-examination is not in accordance with this section, the party waives the right to request cross-examination regarding a medical report listed on the updated medical summary.

(B) if a party waived the right to request cross-examination of an author of a medical report listed on a medical summary that was filed in accordance with this section, at the hearing the party may present as the party’s witness the testimony of the author of a medical report listed on a medical summary filed under this section.  

Our regulation 8 AAC 45.120 states in part:

(c) each party has the following rights at hearing:

(1) to call and examine witnesses;

(2) to introduce exhibits;

(3) to cross-examine opposing witnesses on any matter relevant to the issues even though the matter was not covered in the direct examination;

(4) to impeach any witness regardless of which party first called the witness to testify; and

(5) to rebut contrary evidence.

. . .

(e) technical rules relating to evidence and witnesses do not apply in board proceedings, except as provided in this chapter.  Any relevant evidence is admissible if it is the sort of evidence on which reasonable persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of any common law or statutory rule which might make improper the admission of such evidence over objection in civil actions.  Hearsay evidence may be used for the purpose of supplementing or explaining any direct evidence, but it is not sufficient in itself to support a finding of fact unless it would be admissible over objection in civil actions. . . .

(f) any document, . . . that is served upon the parties, accompanied by proof of service, and that is in the board's possession 20 or more days before hearing, will, in the board's discretion, be relied upon by the board in reaching a decision unless a written request for an opportunity to cross-examine the document’s author is filed with the board and served upon all parties at least 10 days before the hearing.  The right to request cross-examination specified in this subsection does not apply to medical reports filed in accordance with 8 AAC 45.052; a cross-examination request for the author of a medical report must be made in accordance with 8 AAC 45.052.

. . .

(h) If a request is filed in accordance with (f) of this section, an opportunity for cross-examination will be provided unless the request is withdrawn or the board determines that

(1) under a hearsay exception of the Alaska Rules of Evidence, the document is admissible;

(2) the document is not hearsay under the Alaska Rules of Evidence; or 

(3) the document is a report of an examination performed by a physician chosen by the board under AS 23.30.095(k) or AS 23.30.110(g).  

Before determining whether or not Employee is successful in her claim, we must first determine what evidence is properly before the Board for our consideration.  We find many medical reports and other documents in this case have been subject to a request by a party for the right to cross-examination of the authors, pursuant to Commercial Union Companies. v. Smallwood.
  Therefore, unless the party offering the document as evidence has provided an opportunity for the party objecting to that evidence to cross-examine the document’s author, we cannot consider the document unless it would be admissible over objection in a civil action by virtue of one of the Rules of Evidence, or an exception thereto.

With respect to Dr. Dramov’s type-written opinions, we find Employer submitted a timely Smallwood objection, and Dr. Dramov refused to submit to a deposition.  Therefore, the Board concludes we cannot consider Dr. Dramov’s “Smallwooded” documents prepared for litigation purposes in determining compensability because she has not submitted to Employer’s cross-examination.   Because we find it unnecessary in our decision to rely upon Dr. Dramov's type-written reports, and do not rely upon them, we do not reach the question of whether or not these reports are otherwise admissible under an applicable evidence rule, or rule exception.  We further find neither party asked us to exercise our discretion to obtain Dr. Dramov's deposition through interaction with the California worker's compensation system, as suggested by the Appeals Commission.  Consequently, we decline to exercise our discretion in that regard.  

In respect to Dr. Helman's records, the Board finds the deposition of Dr. Dramov’s colleague, Dale Helman, M.D., is not sufficient to cure the Smallwood request pertaining to Dr. Dramov's records, as Dr. Helman was not Employee’s actual treating physician, and cannot speak for Dr. Dramov.  We find many of Dr. Helman's reports were also subject to a request for cross-examination.  However, we conclude we can rely upon Dr. Helman's opinions that are based upon his own personal knowledge of this case and his experience, because we find he was deposed, and we can give them appropriate weight as his opinions in light of his participation in Employee's care.
    We further conclude Dr. Helman’s medical notes are independently admissible under the Alaska Rules of Evidence as business records and records for purposes of medical diagnosis or treatment.

In regard to Dr. Klassen's reports, we find Employer submitted a timely Smallwood objection, but we also find Dr. Klassen was deposed.  Therefore, we conclude his reports and opinions are properly before us for consideration.

With reference to radiologist reports authored by Betty Hosohama, M.D., Frederick Pereles, M.D., and Arthur Nathanson, M.D., we find Employer timely “Smallwooded” their reports.
  We find Employee did not provide an opportunity for Employer to cross-examine those physicians; however, we find we need not rely upon their medical records for purposes of this decision, do not rely upon them, and therefore, we do not reach the question of whether or not they are otherwise admissible under any applicable rule of evidence, or exception.

We find Employee filed a timely Smallwood objection to an affidavit submitted by PA Bliven.
  We find Employer did not make PA Bliven available for cross-examination.  Therefore, we conclude we cannot rely upon the opinions set forth in his affidavit in our decision.   

With respect to the surveillance videotape previously offered at the 2006 hearing, we find the Appeals Commission held it was Board error to allow that tape into evidence because it held there was no adequate foundation laid for its admission.
  However, the parties apparently agreed post-2008-hearing to depose Luke Patterson, Chief Executive Officer for Capital Legal Investigations in California, and Investigator Susan Diehl, his employee, to lay a proper foundation for this tape.  We have received and reviewed the depositions of these two investigators.  We have received no objection from Employee to us considering the videotape on remand.  Therefore, we conclude we may rely upon the surveillance videotape in our decision.

Lastly, we find Employer objected to various documents Employee filed post-hearing, some of which Employer alleged exceeded the scope of agreed-upon post-hearing filing, and others which Employer asserts were not agreed-upon at all.
  We agree with Employer's assessment; we find some of Employee's response to the SIME doctors’ reports far exceeded the permissible scope of the purpose for which we left the record open.  We conclude we will consider only the portions of Employee's response that directly responds to the SIME reports and we will disregard the remainder.  We find Employee's October 29, 2008 filing was not requested, not authorized, and inappropriate.  We conclude we will not rely upon any of that material in our decision.

II. COMPENSABILITY:

Having determined the scope of admissible evidence before us, we now decide the limited issues presented on their merits.  In the Alaska Worker's Compensation Act, “injury” means: 

“injury” means accidental injury or death arising out of and in the course of employment, and an occupational disease or infection arises naturally out of the employment were that naturally are unavoidably results from an accidental injury. . . .
 

In this case we must decide whether or not Employee suffered a work-related related injury to her knees, neck, or low back on the dates in question.  Where employment causes an injury or aggravates, accelerates, or combines with a pre-existing condition to cause a disability, the injury is compensable and Employee is entitled to compensation and other benefits.
  For an injury to be compensable, the employment must be “a substantial factor” in bringing about the disability or need for medical care.

A) THE PRESUMPTION ANALYSIS:

The Alaska Workers’ Compensation Act (Act) affords an injured worker the presumption that the benefits sought are compensable.
  However, the evidence needed to raise the presumption of compensability varies depending on the type of claim.  In cases with highly complicated medical issues, medical evidence is often necessary to raise the presumption.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  Employee need only adduce “minimal” relevant evidence
 establishing a “preliminary link” between the injury claimed and the employment,
 or between a work-related injury and the existence of disability.

The presumption analysis involves a three-step process.
  First, Employee must establish a "preliminary link" between the disability or need for medical care and her employment.  Second, once the preliminary link is established, it is Employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work-related.
  Because the presumption shifts only the burden of production to Employer, and not the burden of proof, the Board examines Employer’s evidence in isolation.
 

There are two possible ways for an Employer to overcome the §120 presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability or need for medical care, or (2) directly eliminates any reasonable possibility that the employment was a factor in the disability or need for medical care.
  The Board defers questions of credibility and weight to give Employer's evidence until after it has decided whether Employer has produced a sufficient quantum of evidence to rebut the presumption that Employee’s injury entitles her to compensation benefits.
  

The third step of the presumption analysis provides that, if Employer produces substantial evidence that the injury is not work-related, the presumption drops out, and Employee must prove all elements of her claim by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence must "induce a belief" in the mind of the trier of fact that the asserted facts are probably true.

Employee has requested benefits related to two work incidents at the Kid's Corp., including further medical benefits.  Applying the presumption analysis set forth above, the Board does not weigh the credibility of the testimony during the first stage of the analysis and reviews the evidence in isolation.
  

B) THE FEBRUARY 6, 2004 INJURY:

Employee claims a work related injury to her neck, both knees, and low back occurred on February 6, 2004.
  After carefully reviewing the copious evidence submitted to the Board, and applying the above-referenced presumption analysis, we find Employee has attached the presumption of compensability to her claim arising from her February 6, 2004 injury.  Specifically, we find Employee's testimony and the medical opinions of Drs. Howard, Helman, and Klassen are sufficient to attach the presumption.  Employee testified she had no neck or low back symptoms, or any knee symptoms, prior to the February 6, 2004 slip and fall.  We find no significant evidence of any such problems in her pre-injury medical records.  We find she stated in retrospect she must have twisted her knee as she “scrambled” to keep from falling.  We find both Drs. Howard and Klassen initially found her back, neck, and knee conditions were related to Employee’s work for Employer, and Dr. Howard subsequently testified that if the history was as stated by Employee, then the February 2004 event was a substantial factor in causing or aggravating Employee's spinal conditions.  Similarly, we find Dr.  Klassen subsequently testified if there was a twisting to Employee's left knee when she fell, the fall aggravated or caused the left knee condition, and consequently the right knee condition by “favoring.”  Lastly, we find Dr. Helman testified it was medically probable if not medically certain Employee’s current conditions are related to the February 6, 2004 incident.

The question then becomes whether Employer has rebutted the presumption.  We find the testimony and records of Drs. Reimer and Schilperoort are adequate evidence to rebut the presumption of compensability, causing it to “drop out.”  Dr. Reimer stated the spinal conditions were “degenerative” and “age-related.”  Dr. Schilperoort stated he was not able to relate the left knee, cervical spine, or back conditions to the February 6, 2004 injury.  He opined “pre-existing conditions” caused employee's symptoms in those areas.  Therefore, we conclude Employer has overcome the §120 presumption, and it drops out, leaving Employee to prove all aspects of her claim by a preponderance of the evidence.

In the third stage of the presumption analysis, we determine whether or not in the absence of the §120 presumption, Employee has proved all elements of her claim by a preponderance of the evidence.  Based upon our careful review of all the admissible evidence in this case, including the recent SIME reports and depositions, we find that she has.  We base our decision on the following:

In evaluating Employee's testimony, we find she is credible, though we also find she is somewhat “wordy” and has occasional difficulty focusing on questions and expressing herself clearly.
  For example, in her deposition Employee tried to explain the sensation she had in her knee following her injury by describing it “like a light in the fog,” which at first sounds like an atypical way to describe a sensation in one's knee, or “like a feeling of something radiating in my left knee.”
  We find Employee was trying to say she had a vague sensation of something in her knee that was not right.  Our conclusion is supported by Employee's testimony reiterating that the knee symptoms were “odd,” and “vague,” and consequently she “discarded them.”
  Notwithstanding her somewhat unusual way of expressing herself, we find Employee was attempting honestly to explain the sensation she was feeling.  We further find Employee's explanation of her “being in denial” and her initial feeling and belief she was not injured when she fell, credible.
  We find it is not unusual for a person who slips and falls to initially say they are “fine” only to realize later that they are not.  We find this “denial” was in part fueled by Employee's desire to truthfully complete her FedEx employment application and interviews without having to state that she had been previously “injured” in a worker’s compensation case -- thus hurting her chances for better employment.

In respect to how Employee fell, and the effect it had on her left knee, we accept her account as most likely what occurred and Employee has “induced a belief” in the Board's mind that the asserted facts are probably true.
  That is, we find Employee was “scrambling” and “struggling” as she tried to prevent falling on her back.  We find she consistently and credibly stated she was not certain what her “legs were doing”
 when she was trying to keep herself from falling, because it happened so quickly, but in retrospect, we find she honestly believes she probably twisted one or both her knees while she was trying to keep from falling.
  We agree, and we conclude she did.
  

Employer asserted Employee simply added the “twisting” component to her history once she found out “twisting” was one way of acquiring a torn meniscus.  We disagree.  We rely on testimony from Marge Bainton, Employer’s Executive Director, who said Employee appeared at a meeting in late February 2004 and asked why she had to fill out worker’s compensation paperwork, since she had not been hurt in a work incident.  Ms. Bainton recalled Employee stating there was “nothing wrong, she just, you know, scrambled or twisted her knee or whatever it was.”
  We find Ms. Bainton’s testimony on this point credible.
  We find Employee's comment that she was not hurt consistent with her testimony that she was “in denial” and reluctant to do anything that might interfere with her FedEx employment prospects.  We also find her statement to Ms. Bainton concerning her knee is evidence Employee thought she might have twisted her knee at the time of her injury as early as late February 2004.
  Furthermore, we find Employee specifically listed her “left knee” on her report of injury, completed on the date of the injury; and we find this report credible.
  In respect to the injury report, we find Employee testified her left knee and back had been “the most hyper-extended” and “if [she] was injured” those might be the parts that “would be injured” so she put that on her report.
  Lastly, we find no credible evidence that Employee did not twist one or both knees at the time of her slip and fall.
We find significant medical evidence supporting Employee's claim.  In respect to her neck, we find Dr. Kmet observed “hypertonicity”
 present in Employee's neck when he evaluated her on March 16, 2004.  We find his observation credible.
  We find in Dr. Kmet’s history, Employee reported she noted weakness and discomfort in her neck within two weeks of her injury, and in his paperwork noted that her pain “fluctuated.”  We find she clearly complained to Dr. Kmet of her left knee, though it was not her chief complaint, but we also find Dr. Kmet incorrectly listed her symptoms in her right knee in his narrative report.  We find Dr. Kmet stated Employee was “hesitant” to see a physician, consistent with her desire to not interfere with her FedEx employment opportunities.  Lastly, we find Dr. Kmet noted in his initial records that she had “pain” at various intensity levels in the past, since the injury, and in his March 18, 2004 records her pain “returned” after his first treatment, implying that she had some pain prior to his treatment.  We find he attributed Employee's cervical and thoracic symptoms including hypertonicity to the referenced work-related accident.  We find Dr. Kmet did not find anything unusual about the appearance or length of time it took for Employee’s symptoms to appear.

In reference to Employee's neck and knee, we find PA Bliven’s March 24, 2004 report also supports Employee's claim.  It contains a briefer but similar history as the previous report.  We find it clearly references neck pain and left knee “discomfort.”  Most notably, we find PA Bliven's finding of “loss of cervical lordosis” significant, and credible.
  We find EME Dr. Reimer conceded that loss of cervical lordosis could be evidence of “recent” injury, and we find that is consistent with this event.  We also find PA Bliven's report showed restricted neck range of motion, also consistent with this event.  We further find PA Bliven's opinion that Employee's presentation was “very unusual” is not very significant; he did not opine that her situation was “impossible” or even “unlikely.”  Furthermore, we find, notwithstanding the “very unusual” presentation, PA Bliven still diagnosed a cervical sprain and strain.

In regard to her neck and low back, we find Employee gave therapist Bennett a similar history on March 27, 2004.  We find this history contains a report of “early symptoms” of neck “fatigue.”  We find therapist Bennett's reports disclosed that massage had resulted in onset of “lower back pain.”  We further find therapist Bennett's observation of cervical “spasm” is credible and consistent with Dr. Kmet’s finding of “hypertonicity.”

As for Employee's neck, we find Dr. Lee discovered “trigger points” and also diagnosed a “cervical strain” on April 7, 2004.  We find no evidence Dr. Lee was concerned about the timing of Employee’s symptoms.  We find she restricted Employee to light-duty with lifting no more than 10 pounds frequently.  We find Dr. Lee’s findings and opinion credible.
  We further find credible Employee's testimony that PT caused her knee pain to become more apparent and that it caused increasing low back pain.

Similarly, in respect to Employee's neck, we find Dr. Howard diagnosed “post traumatic” cervical and trapezial sprain/strain.  We give greater weight to Dr. Howard's testimony that this was caused by a “traumatic” event, rather than from simple, age-related degenerative changes.
  We find Dr. Howard's recommended systemic arthritis test, the HLA-B27 test, was negative, indicating Employee does not have generalized arthritis to account for her symptoms.  We find Dr. Howard concluded that if Employee's history of her slip and fall and symptom onset was as she stated, then the February 6, 2004 injury was a substantial factor in her spinal conditions.  As noted above, we conclude that the history was as stated, explained, and clarified by Employee.

Referencing Employee's knee, we find Employee told Dr. Nolan on August 6, 2004 that she had fallen and “twisted” her knee, noticing “minor” symptoms over the next few days.  We find he was suspicious for internal knee derangement.  We find Dr. Nolan's suspicion came to fruition when shortly thereafter left and right knee MRIs showed significant tears, and we find Employee’s report to him and his response credible.

Similarly, in respect to her knees, we give considerable weight to Dr. Klassen's testimony and opinion that the conditions in both knees are related to the February 6, 2004 fall.  We find he was not advocating for either party but was honest and very straightforward in his testimony.
  We find he, like Dr. Howard, opined that if there was a twisting to the left knee when Employee fell, then the fall aggravated or caused the left knee injury and the left knee injury consequently caused the right knee injury by the process called “favoring.”  We further find Dr. Klassen's testimony supported by lay witness testimony from Ms. Pahl and Ms. Chauvin, both of whom we find credible, who stated respectively that Employee complained of her legs post-injury and was observed with slower movements and problems walking.
  We give lesser weight to Dr. Helman’s opinion on this point, because it is based only upon a hypothetical and not on his physical examination.
  However, we find it also supports Employee’s claim as to her spine and knees based upon a hypothetical that we conclude is most likely accurate.

In reference to the spinal claims, we also rely upon and give greater weight to Dr. Helman's opinions and find he stated it was “medically certain” her symptoms were related to the February 6, 2004 work-related event.  We find Dr. Helman has treated approximately 35,000 patients in his career and find in his opinion “age-related changes” cannot account for Employee's low back disc problems.  We find he is credible.
  We further find, based upon his opinion, it can take a week to a month for an initial disc injury to result in symptoms.  We rely upon and give greater weight to his opinion that the lumbar MRI results were “completely compatible” with Employee's work-related injury.  We find even under Employer's hypothetical scenario of how the injury occurred and the constellation of symptoms progressed, Dr. Helman opined it was still “possible” the injury caused her symptoms.  Dr. Helman agreed with the other examiners, cited above, that if Employee's hypothetical set of facts was correct, it was “probable” the injury caused Employee's symptoms.  As stated previously, we accept Employee's testimonial rendition of the injury and symptom development.

Finally, we find our SIME doctors for the most part also directly supported Employee's claims.  First, Dr. Schleimer opined Employee's cervical strain was related to the February 6, 2004 injury.  We find his opinions concerning Employee's low back somewhat equivocal.  We find Dr. Blackwell opined the February 6, 2004 event weakened Employee's neck, and the FedEx application process further weakened it.  We find Dr. Blackwell's testimony does not eliminate the February 6, 2004 injury as a substantial factor causing Employee's need for medical care or disability related to her spine.  

In reference to Employee's knees, we find Dr. Blackwell opined that the knees were not related to the injury primarily because in reviewing the medical records, Dr. Blackwell noticed Dr. Kmet found the original complaint was to the “right” knee versus the “left” knee, and PA Bliven did not identify to which knee he was referring.  We give lesser weight to Dr. Blackwell's opinion concerning the knees, because it is inconsistent with the majority opinion of Employee's attending physicians, cited above, and because Dr. Blackwell based his knee opinion primarily on his perception of a difference between Employee's history of the “right” knee being injured versus the “left” knee.  We find Dr. Blackwell faulted Employee's history based upon Dr. Kmet's mistake in his narrative report.  We previously found Employee expressly listed her “left” knee in Dr. Kmet’s paperwork, but Dr. Kmet erroneously put “right” knee in his report.  Furthermore, we find Dr. Blackwell erred in his record review because we find PA Bliven’s report clearly references Employee’s history of falling onto her “left knee” and then refers to “some discomfort” associated with “the” knee.  Since the left knee is the only knee of which Employee complained to PA Bliven, we find he was referring to it as “the” knee in question.  We also give lesser weight to Dr. Blackwell's opinion because he opined that an “acute” tear of a meniscus would result in immediate swelling in the front, rather than the back of the knee, because we find the majority of medical testimony states Employee had “degenerative tears” in her knees, rather than “acute” tears.  We find based a preponderance of the evidence in this case that the February 6, 2004 event permanently aggravated, accelerated, or combined with those degenerative, pre-existing, degenerative tears to cause Employee's ongoing knee symptoms and her need for medical treatment.
  We conclude her knee conditions are compensable.
  Similarly, we find the February 6, 2004 incident aggravated, accelerated, or combined with pre-existing degenerative changes in the neck and lumbar spine and created a permanent worsening of those conditions and caused the need for medical care and disability.
  We conclude her neck and low back conditions are compensable.

We give lesser weight to Drs. Reimer and Schilperoort's EME opinions for several reasons.  Dr. Reimer's report contains errors not seen in other reports; for example, the comment about Employee entertaining company at home when she felt neck weakness is not found in any other history, and we find it is incorrect.  While we understand Dr. Reimer testified that where this neck-weakness event occurred was immaterial to his opinion, we find that such errors cause us to question the reliability of Dr. Reimer's report, overall.
  Nevertheless, we further find Dr. Reimer admitted “loss of cervical lordosis,” such as that found early on in this case, could be evidence of a “recent injury,” which we find occurred on February 6, 2004.  We further find Dr. Reimer was unaware of therapist Bennett finding muscle spasms Employee's neck, which we find are attributable to this injury.  Dr. Reimer’s oversight further weakens his opinion’s weight.

Dr. Schilperoort, like Dr. Reimer, distanced Employee's symptoms from the February 6, 2004 injury.  We give his opinion lesser weight as well because it is significantly outweighed by the opinions of other attending physicians who had an opportunity to see Employee on a fairly regular basis.  We find he explained the Baker’s cyst in Employee's left knee as a “signal” that something had happened inside Employee's knee to cause fluid to accumulate and testified he had no way of knowing what caused it.  Conversely, we find Dr. Schilperoort also had no way of knowing the February 6, 2004 injury did not cause the Baker's cyst.  While we understand the Baker's cyst is not in and of itself the problem, we find based upon Dr. Klassen's testimony that it is evidence of a problem that was present in Employee's left knee relatively early on and well within the “months” Dr. Schilperoort opined it might take to form following a meniscal tear.  We further find Dr. Schilperoort also opined meniscal tears were a “leading candidate” for creating a Baker’s cyst and conceded the “mechanics” of this injury could aggravate pre-existing conditions and cause the symptoms of which Employee complained.

We also give less weight to the EME physicians’ opinions because we find they revised their prior opinions to further support their conclusions.  For example, in their first EME report, both EME doctors agreed they had found a Baker’s cyst behind Employee’s left knee.  However, in their second EME report they essentially revised that finding and stated, in reference to their June 1, 2004 exam, they had found only some “fullness in the posterior left knee,” which they now offered “perhaps” represented a Baker’s cyst.
  We further find some of their findings internally inconsistent and contrary to the evidence.  For example, the EME physicians stated when Employee saw Mr. Bliven “there is absolutely no mention of her injuring her knee, and no indication that she had any complaints regarding her knees prior to that visit.”  They then immediately thereafter asserted “that on this particular date she apparently told physician's assistant Jim Bliven that she had some discomfort associated with the knee, though she indicated that it was improving.”
  We find these statements inconsistent and irreconcilable.

We also give lesser weight to the EME physicians’ opinions because we find Employer's doctors also suggested it “should be noted” Employee felt “confident enough in her physical wellbeing” in late February to apply for a FedEx position.
  We find this comment undercuts the EME physicians’ credibility because it borders on advocacy for Employer's position, demonstrating a level of prejudice against Employee, rather than focusing on objective, medical opinions.  We find this comment reflects “a subjective assessment, without substantive basis,” and also demonstrates Drs. Reimer and Schilperoort’s inability to focus on the medical concerns and questions raised by Employer.

Consequently, we find based on all the above that Employee's February 6, 2004 injury is responsible for the formation of the Baker's cyst, indicating internal derangement and a meniscal tear in her left knee caused, aggravated, accelerated by, or combined with, her work-related injury.  We therefore conclude Employee's right and left knee conditions are compensable.  As stated above, we also have found Employee's neck and low-back injuries are compensable; her pre-existing conditions were aggravated, accelerated by, or combined with, her February 6, 2004 work-related injury and are thus a substantial result of her slip and fall injury on that date with Employer.

C) THE FEBRUARY 18, 2004 INJURY:

We have concluded Employee's February 6, 2004 slip and fall caused injuries, or aggravated, accelerated, or combined with pre-existing conditions to substantially result in compensable injuries to Employee’s cervical and lumbar spine, and her left and right knees.  Consequently, we find the issue of Employee's February 18, 2004 injury is moot.  An issue is moot “if it is no longer a present, live controversy, and the party bringing the action would not be entitled to relief, even if it prevails.”
 However, even had we not found the February 18, 2004 event mooted by our conclusions in respect to the February 6, 2004 injury, we would not find Employee's February 18, 2004 event barred by §100, and would find it too was a compensable injury.  

Employer argues this injury is barred by our notice statute.  Our notice statute AS 23.30.100 states in part:

(a) Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.

(b) The notice must be in writing, contain the name and address of the employee, and a statement of the time, place, nature, and cause of the injury or death, and be signed by the employee or by a person on behalf of the employee, or in case of death, by a person claiming to be entitled to compensation for the death or by a person on behalf of that person.

. . . 

(d) failure to give notice does not bar a claim under this chapter

(1) If the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;

(2) if the board excuses for failure on the ground there for some satisfactory reason notice could not be given;

(3) unless objection to the failure is raised before the board at the first hearing of a claim for compensation in respect to the injury or death.

Our statutes contain a reciprocal responsibility for Employee and Employer to file a written injury report.  AS 23.30.070 states in part:

(a) Within 10 days from the date the employer has knowledge of an injury or death or from the date the employer has knowledge of a disease or infection, alleged by the employee or on behalf of the employee to have arisen out of and in the course of the employment, the employer shall send to the division a report setting out

(1) the name, address, and business of the employer;
(2) the name, address, and occupation of the employee;

(3) the cause and nature of the alleged injury or death;

(4) the year, month, day, and hour when and the particular locality where the alleged injury or death occurred; and

(5) the other information that the division may require.

We find Employee did not file a timely, written report of occupational injury in respect to the February 18, 2004 event.
  However, we also find Employee gave actual notice to the adjuster on May 4, 2004 that she believed she may have injured her low back when she picked up a Down Syndrome child.
  We find Employer through its representative did not file a report of injury within 10 days of the date Employee advised the adjuster that she thought she may have injured her back on February 18, 2004.  We find Employee picked up a Down Syndrome child weighing about 50 pounds on or about February 18, 2004.  We find no “compensable event” occurred in respect to the low back between February 18, 2004 and May 4, 2004.  In other words, though we find Employee complained to PA Bliven, United PT, and Dr. Lee about low back pain, we find no evidence of any treatment to her low back or of any medical bills incurred in relation to treatment to her low back between February 18, 2004 and May 4, 2004.  

In Cogger v. Anchor House,
 the Board found the 30-day limitation statute barred Employee's claim because on a certain date he “knew he had a serious back problem” but failed to timely file an injury report.  The Court rejected that conclusion, and held the 30-day period began to run when the employee visited the emergency room for his back and incurred medical costs.
  The Court stated:

The exact date when an employee could reasonably discover compensability is often difficult to determine, and missing the short thirty-day limitation period bars a claim absolutely.  For reasons of clarity and fairness, we hold that the thirty-day period can begin no earlier than when a compensable event first occurs.  However, it is not necessary that a claimant fully diagnose his or her injury for the thirty-day period to begin.

The Board found that the thirty-day limitation period started on July 13, 1992, because on that date Cogger ‘knew he had a serious back problem.’  We reject this conclusion.  Cogger's injury became compensable on July 15, 1992, when he visited the emergency room and incurred medical costs for this emergency room visit. . . .
 
We find Employee's medical care for both injuries occurred after February 18, 2004, and was primarily for her neck, initially.  We find Employee did not recognize the connection between the February 18, 2004 lifting incident and her low back symptoms until she “put it together” herself on April 9, 2004 and concluded she probably injured herself on February 18, 2004 when she lifted the child to change his diaper.  We find based upon her testimony and adjuster Ms. Smith's testimony that she reported the injury to the adjuster on May 4, 2004, well within the 30-day limit.   We find the adjuster had actual knowledge of the February 18, 2004 event on May 4, 2004.  

We further find no prejudice against Employer for Employee's failure to formally file a written report of injury within 30 days of February 18, 2004.  We see no evidence or argument in the record before us of any prejudice against Employer.  By contrast, we find Employer's agent was aware of the February 18, 2004 alleged injury when she wrote a letter to the EME physicians seeking their opinions.  The adjuster did not include questions concerning the February 18, 2004 injury in her letter to her own physicians, and admitted in her deposition that she could have done so had she wanted to.  We further would find that when Employee called the adjuster to advise her of the February 18, 2004 event, she was told by the adjuster it would be “rolled into” one injury.  We base this finding upon Employee's testimony, which we find credible, and on the fact that the adjuster could not find any notation in her diaries concerning having actually told Employee to file a new injury report in respect to the February 18, 2004 event, even though she says she advised Employee to file one.  We find both adjusters testified that diary entries were an important process used to keep track of information taken from and given to injured workers.  We find that advising an injured worker to file an injury report on a “new injury” is a critical matter, because failure to file an injury report may result in a claim being barred; we further find that if the adjuster had so advised Employee, she would have also noted it in her diary to document that fact.  We give less weight to the adjuster's testimony because she admitted that she sometimes talks to up to 100 new injured workers per month and we find it would be difficult for her to remember a specific conversation with this particular injured worker, absent a corresponding diary notation.  

We find, therefore, to the extent the issue is not moot, Employee's February 18, 2004 injury is not barred by §100.  We further find, based upon Employee’s testimony and testimony from Drs. Helman, Howard, and Blackwell that the February 18, 2004 work-related injury is also responsible for the low back condition and symptoms, as set forth in detail, supra, and summarized infra.    

We find Dr. Helman testified that, based upon the hypothetical which we found was probably most accurate, it was medically probable if not medically certain that 100% of Employee’s current symptoms in her low back are also related to the February 18, 2004 injury.
  We find Dr. Blackwell opined the February 18, 2004 low back injury occurred as the patient was bending, lifting and simultaneously twisting while picking up the child.  He testified this was a “known mechanism” for injury to the lower back and a basis for “reasonable medical causation.”  Dr. Blackwell could not rule out the February 18, 2004 injury as responsible for the current EMG findings.
   He further felt Employee had a permanent change in a pre-existing, low back condition.  Though he did not feel the February 18, 2004 injury would explain the progressive EMG abnormalities and evolving L5-S1 lesion on serial MRI studies, he offered no alternative explanation, and in fact had “no explanation” for that process absent “history of another injury” or evolution of a degenerative process.  Because we already found the February 6, 2004 injury aggravated, accelerated, or combined with that degenerative process, and because there is not evidence of an intervening injury, we similarly find the February 18, 2004 event was further aggravation, acceleration, or combination of that same previously affected degenerative condition.  We therefore find Employee has proven her claim that the February 18, 2004 work related injury also, in conjunction with the February 6, 2004 injury, caused her low back symptoms since that date by a preponderance of the evidence.

III.  BENEFITS AWARDED:  

In summary, we find Employee's February 6, 2004 and February 18, 2004 work-related events resulted in compensable injuries to Employee's neck, low back, and both knees, that arose out of and in the course of employment pursuant to AS 23.30.395(2) and AS 23.30.395(24).   As stated, supra, we find the issues before us in this hearing included compensability of Employee’s neck, low back, and knees, and whether claims for Employee’s February 18, 2004 low back injury are barred by AS 23.30.100.  We have answered the first issue in the affirmative, and the second in the negative.   However, the parties have not briefed or argued specific benefits to which they believe Employee may or may not be entitled.  For example, we have been provided no precise dates for any claims for TTD, argument concerning the date of medical stability applicable to the issues in this case, or any ratings for any PPI which may apply.  Furthermore, we find Employee's vocational rehabilitation eligibility evaluation request was put on hold pending appeal and our resolution of this case.  We make no specific findings and draw no specific conclusions in respect to these issues.  However, we do make general findings and conclusions as follows:

We will order Employee is entitled to appropriate disability benefits for periods of time in which she was temporally totally or temporarily partially disabled, and not medically stable, less any period of time for which she also received unemployment insurance benefits.  We also order Employer to pay any a properly identified past and ongoing work-related medical bills pursuant to the requirements set forth in 8 AAC 45.082 and AS 23.30.095.  We also refer this case back to the Rehabilitation Benefits Administrator for further action on Employee's request for a vocational rehabilitation eligibility evaluation pursuant to AS 23.30.041.  We retain jurisdiction to resolve any disputes over these issues, and any other issues not specifically addressed in this decision.

IV. ATTORNEY'S FEES AND COSTS:

AS 23.30.145 provides, in part:

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  

8 AAC 45.180 provides, in part:

(b) A fee under AS 23.30.145 will only be awarded to an attorney licensed to practice law in this state or another state.  An attorney seeking a fee from an employer for services performed on behalf of an applicant must apply to the board for approval of the fee; the attorney may submit an application for adjustment of claim or a petition.  An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145(a) must (1) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and (2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claim for which the services were rendered; at the hearing, the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the affidavit was filed.  If the request and affidavit are not in accordance with this subsection, the board will deny the request for a fee in excess of the statutory minimum fee, and will award the minimum statutory fee.

. . .

(d) The board will award a fee under AS 23.30.145(b) only to an attorney licensed to practice law under the laws of this or another state.

(1) a request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed, and, if a hearing is scheduled, must be filed at least three working days before the hearing on the claim for which the services were rendered; at hearing the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the filing of the affidavit. . . . 

(2) in awarding a reasonable fee under AS 23.30.145(b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney’s affidavit filed under (1) of this subsection, the nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and the amount of benefits involved.

. . .

(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim. . . . 

On remand from the Appeals Commission, we concluded Employee has compensable injuries and is due compensation.  We find Employer very vigorously resisted Employee’s claim.  Consequently, we can award fees and costs under subsection 145(b).
  We find Employee retained an attorney who was successful in prosecuting her claim; and we find she incurred legal costs.  We find this claim was relatively complicated and very tenaciously litigated, with numerous depositions and at least three hearings.  

We find Employee retained an attorney who was successful in obtaining a Board order finding Employee's neck, low back and both knees sustained compensable, work-related injuries.  Though the ultimate amount of various types of benefits to which Employee will be entitled remains unspecified, we find this claim was relatively complicated and tenaciously litigated for a relatively long time, and the immediate benefit resulting to Employee from our finding that her injuries are compensable is fairly significant.  

Employee's attorney submitted two statements of fees and costs related to her case;
  Employee subsequently itemized cumulative attorney’s fees of $53,349.00 and cumulative costs of $2,144.16.
  Prior to the first hearing on the merits of this case, Employer filed a Partial Objection to Attorney's Fees, dated June 27, 2006.  In its objection, Employer argued some paralegal costs asserted by Employee were secretarial and argued there was either a typographical error, or attorney time billed to attend a hearing that never occurred.  Lastly, Employer argued Employee should receive no fees for its failed, initial effort to obtain an SIME.
  

In response to that objection, Employee filed a reply dated July 6, 2006.  Employee argued there were no secretarial costs involved and only paralegals performed the services listed.  Employee acknowledged there was a typographical error for the objectionable attorney fee entry, corrected that error, and argued Employee's attorney should be compensated for the SIME issue regardless of whether or not he prevailed upon it.

In our awards, we attempt to recognize the experience and skills exercised on behalf of injured workers, and to compensate their attorneys accordingly.
  Subsection 145(b) requires the award of attorney's fee and costs are “reasonable.”  Based on our review of the attorney’s efforts in this case, and on our review of recent cases litigated by this attorney and other attorneys, we find the requested hourly rate of $300 is reasonable.
  We find the paralegal rate of $125.00 per hour is also reasonable.  We find Employer objected to some of the fees requested.  We have reviewed the objection and the response, and find the fees are reasonable and we accept Employee's counsel's explanation to Employer's objections in his reply.  We find Employee is also entitled to attorney’s fees and costs related to the SIME request.  We find the other itemized legal costs are all reasonable.  Our regulation 8 AAC 45.180(d)(2) requires a fee awarded under subsection 145(b) be “reasonably commensurate” with the actual work performed.  We find the itemized hours for Employee’s attorney in this case are reasonable.   

Accordingly, pursuant to AS 23.30.145(b), we will award Employee $53,349.00 in reasonable attorney’s fees and $2,144.16 in other legal costs related to hearings before the Board in this case.


ORDER

1. Employee's neck, lower back, and both knees sustained compensable, work-related injuries pursuant to AS 23.30.395(2) and (24). 
2. Employee is entitled to appropriate disability benefits for periods of time in which she was temporally totally or temporarily partially disabled, and not medically stable, less any period of time for which she also received unemployment insurance benefits.  

3. Employer shall pay or reimburse any and all properly identified past and ongoing, work-related medical bills pursuant to the requirements set forth in 8 AAC 45.082 and AS 23.30.095.  

4. We refer this case back to the Rehabilitation Benefits Administrator for further action on Employee's request for a vocational rehabilitation eligibility evaluation, pursuant to AS 23.30.041.

5. Pursuant to AS 23.30.145(b), we award Employee $53,349.00 in reasonable attorneys and paralegal fees and $2,144.16 in other legal costs related to hearings before the Board in this case.

6. We retain jurisdiction to resolve any disputes over these issues, and any other issues not specifically addressed in this decision.

Dated at Anchorage, Alaska on December     , 2008.
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APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.
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