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ALASKA WORKERS' COMPENSATION BOARD

      P.O. Box 115512
Juneau, Alaska 99811-5512

	EVELYN Q. RIVERA, 

                          Employee, 

                                  Applicant,
                                                   v. 

WAL MART STORES INC.,

                           Employer,

                                                   and 

AMERICAN HOME ASSURANCE CO.,

                            Insurer,

                                   Defendants.

	)
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	FINAL DECISION AND ORDER

AWCB Case Nos.  200514544, 200609056
AWCB Decision No.  08-0260
Filed with AWCB Anchorage, Alaska

on December 31, 2008


The Alaska Workers’ Compensation Board (Board) heard the employee’s claim for additional benefits on June 25, 2008 at Anchorage, Alaska.  Attorney Phillip Eide represented the employee.   Attorney Michelle Meshke represented the employer and insurer.  We kept the record open to allow the employee’s counsel an opportunity to file an affidavit of attorney’s fees.  We closed the record on August 5, 2008, when we first met after the affidavit was filed.  

ISSUE
Whether the employee is entitled to additional workers’ compensation benefits, including timeloss benefits, and additional medical benefits, associated with her complaints of low back pain under AS 23.30 et seq. 

SUMMARY OF THE EVIDENCE
The following recitation of facts is limited to those necessary to decide the narrow issues before us, listed above.  The employee’s back treatment at the Elmendorf Air Force Base Emergency Room (EAFB ER) dates to April 9, 2001, when she presented with complaints of severe back pain which began on April 8, 2001.  The employee was prescribed narcotic medications and advised to rest and avoid lifting.  The employee again presented to EAFB ER on April 16, 2001with complaints of increased back pain, with “obvious signs of spasm.”  The employee again presented to the EAFB family practice clinic on May 21, 2001 with continued complaints of back pain, and was diagnosed with acute lumbar strain.  

 According to the employee’s September 6, 2005 report of occupational injury or illness (ROI), the employee began working for the employer as an associate on September 3, 2002.  In this ROI, the employee reported she injured her low back on September 3, 2005;  she described her mechanism of injury as follows:  “passing cake and sodas to customer.”  At the June 25, 2008 hearing, the employee testified that she was working in the baby clothes section, and for a promotion, the employer was offering free cake and sodas to shoppers in that section.  She was sitting at a folding table, and reached out to pass a soda to a child.  As she leaned forward, she felt pain to her right and left lower back.  She testified that the pain went below her right knee.  A fellow associate took over the cake and soda promotion, at approximately, 1:00 pm.  She subsequently went home and took over the counter Tylenol.  She testified the next morning it was difficult for her to get out of bed and she went to the EAFB ER, where she was prescribed medications and physical therapy, and a recommendation of light duty work.    The September 6, 2005 EAFB ER report notes a prior history of back injury and prior complaints of back pain.  
In his September 20, 2005 physical therapy note, Brian Langford, P.T., noted:  “33 yo female with intermittent low back pain over the last 5 years.  Re-aggravated beginning of Sept. (+) radicular symptoms.  No neuro deficit (+) SLR.”  In an October 26, 2005 report from EAFB family clinic noted:  “Pt would like to be released back to work with no restrictions.”  In an EAFB ER note dated January 7, 2006, the employee reported with complaints of low back pain, “unsure of how occurred.  Pain radiated down legs, sharp stabbing.”  
The employee testified at the June 25, 2008 hearing that she next injured her back at work on May 26, 2006.
  She testified that she had been reassigned to ladies wear, which required much lighter lifting, but on that day was working in the lawn and garden section.  The employee testified that she was transferring racks with plants or decorative rocks on them to the shelves.  (See, also, Rivera July 12, 2007 dep. at 34).  In the May 22, 2006 EAFB ER report, Roy Johnson, PAC, noted the employee presented with complaints of low back pain, noting historically: “Has had back pain for numerous years.  Would like an MRI done.  First injured back at work while lifting and reinjured back by falling and slipped on ice hand has pain since then.”  PA Johnson recommended an MRI, and possible epidural if impingement is noted from the MRI.  
On October 9, 2006, the employee treated with Susan Klimow, M.D., on referral from Keith McAnally, M.D, from EAFB.  Dr. Klimow noted that the employee’s MRI showed desiccation of disc material at L3/L4, L4/L5, and L5/S1, and arthropathy at L2/L3, L3/L4, and L4/L5.  Dr. Klimow attributed the employee’s degenerative spinal condition to “routine aging changes.”  (Dr. Klimow, June 2, 2008 dep. at 13).  Dr. Klimow opined that the MRI revealed annular tears and disc protrusions.  (Id. at 17).   On October 17, 2006, Dr. Klimow performed bilateral facet blocks and medial branch blocks, and the employee had no response to those injections.  (Id. at 19).   Likewise, the employee did not respond to an epidural steroid injection.  (Id. at 24).   In her deposition at page 38, Dr. Klimow opined:  “I relate [the annular tears] more to routine degenerative changes than to one specific injury or repetitive type of injury.”  At page 36, Dr. Klimow testified:  
Well, the strains – the strains mostly – she didn’t seem to respond to any type of treatment.  I also had the benefit now of Dr. Bernard, the neurosurgeon consult, and he felt on April 7, 2007, that, based on his evaluation and his review of the MRI, felt that her findings were most consistent with lumbosacral back strain, which I believe is what Dr. Yodlowski commented on.  
On referral from Dr. Klimow, the employee was evaluated by Estrad Bernard, Jr., M.D., on April 2, 2007.  Dr. Bernard concluded:  “This patient presents with back pain that seems most consistent with muscle strain.  There is no evidence of a radiculopathy and nothing to suggest spine instability.  I do not think that surgical consideration is indicated.  I would continue with conservative measures.”  
At the request of the employer, the employee was evaluated by Marilyn Yodlowski, M.D., on April 18, 2007.  Dr. Yodlowski performed a physical examination of the employee.  She also provided a  detailed summary of the employee’s entire medical record, which we incorporate by reference.  In her April 18, 2007 report at page 12, Dr. Yodlowski opined that neither the May 20, 2006 work incident, nor the September 3, 2005 incident, remained the substantial cause of the employee’s continued back complaints.  Specifically, regarding the September 3 incident, Dr. Yodlowski opined:

The event of 09/03/05 was described as simply leaning over to hand some soda to a child.  This type of everyday activity involving a minimal amount of weight and no significant force would not be expected to be a substantial factor of causing lubmosacral pathology.  

However, in the setting of significant pre-existing degenerative lumbosacral spine disease, such an everyday activity may have resulted in a temporary exacerbation of symptoms.  There is no indication that the type of activity she described would constitute any type of mechanism of injury that would cause, aggravate or accelerate any pathologic condition, but rather it would represent an exacerbation of the symptoms.  
Also at page 12, Dr. Yodlowski opined that both the May 2006, and the September 2005 sprain/ strains would have long resolved, and the continued complaints are due to non-industrial degenerative disc disease.  At page 13, Dr. Yodlowski opined that no further medical treatment, as is related to the work injuries, is indicated.  At pages 13 and 14, Dr. Yodlowski opined that the employee can return to her work at time of her injuries, that she would have been medically stable months after her sprain/strains, and that she has no permanent impairment as related to her industrial injuries.  
Dr. Yodlowski testified consistent with her opinions in her April 18, 2007 in her June 4, 2008 deposition.  Significantly, regarding causation, Dr. Yodlowski testified at pages 12 – 13 as follows:

A
The diagnosis [of degenerative disc disease] is based on her history and imaging studies.  As far as the etiology – in other words, what causes degenerative changes – there have been a number of studies, including a recent symposium from the American Academy of Orthopedic Surgeons, looking at causes for this kind of degeneration.  And the studies have shown that really it is a genetic factor.  That is the most important cause it turns out that when they looked at work activities -- in general, work activities are not a significant contributing cause to degenerative changes gut rather it’s something that’s programmed into somebody’s genetics.  Some people develop this regardless of what their work is.  
Q
And based on a medical probability, was the injury of – both of the two work injuries, did those – were those injuries a substantial factor in causing aggravating or accelerating any conditions that you have identified in your report?  

A
Not the degenerative changes.  They would have caused a transient temporary strain/sprain but not the underlying pathologic conditions.  And there’s no basis for them causing any worsening of that underlying pathologic condition.  

In a June 8, 2007 correspondence from the employer to Dr. Klimow, the employer asked Dr. Klimow several questions, detailed below:  

Would you please review the IME report and answer the following questions?

Q
Do you agree with Dr. Yodlowski’s opinion that Ms. Rivera is medically stable with regards to her work injuries?

A
Yes.

Q
Do you agree with Dr. Yodlowski’s opinions that the work injuries resulted in temporary back strains which have resolved?

A
Yes.

Q
Do you agree with Dr. Yodlowski’s opinion that Ms. Rivera has sustained a 0% permanent impairment from her work injuries?

A
Yes.

Q
Do you agree with Dr. Yodlowski’s opinion that any physical restrictions Ms. Rivera may have are due to her pre-existing spinal condition rather than the work injuries?

A
Yes. 

Q
Do you agree with Dr. Yodlowski’s opinion that Ms. Rivera need no further treatment or diagnostic testing as a result of the work injury?

A
Yes

Q
If you answer is “No” please explain how your opinion differs and why.

A
Self directed independent aquatic program.  

Carole Grobner, M.D., testified at the June 25, 2008 hearing regarding her intermittent treatment of the employee at the EAFB family clinic.  She has treated patients at the EAFB family clinic for approximately 9 years.  She began treating the employee in June of 2006 with complaints of low back pain, and prescribed anti-inflamatories and physical therapy.  She testified that the employee’s radiographic records show annular tears, disc bulges, and facet hypertrophy at 3 – 4 vertebras of the lumbar spine.  She testified that the employee’s development of pain complaints is consistent with a lifting type of injury, but it is difficult to determine what the specific cause of the pain complaints are.  Dr. Grobner testified that the employee’s back pain complaints could be work related, but that the disc bulges are probably not work related.  Dr. Grobner testified that she recently saw the employee on June 24, 2008 (this record is not in the record), and she has referred the employee to a pain clinic, and currently recommends no lifting over 10 – 15 pounds, no stooping, and no bending.  Regarding continuing treatment, Dr. Grobner recommended manipulation of the low back, exercise, and physical therapy.  Dr. Grobner acknowledged that both the September, 2005 incident, and the May, 2006 incident resulted in either sprains or strains.  
At the June 25, 2008 hearing, the employee testified that after her September, 2005 and May 2006 injuries, she was only able to do lighter duty work, even though she requested a return to full duty work in October, 2005 because she was afraid of being fired.  She testified she was eventually fired on January 11, 2007 for excessive breaks and long breaks.  She testified that her back was stiff and she had to work very slowly to avoid worsening the pain.  The employee testified that she is still treating at EAFB, primarily with physical therapy and a tens unit.  She testified that she presently can no longer do household chores, such as vacuuming, laundry, cooking, or cleaning the bathtub.  She testified that she believes that she could do a desk job, at most.  
Brigitta Castillo also testified at the June 25, 2008 hearing.  She testified that she worked with the employee for the employer for four years, although they worked in different departments.  She testified that after her work injuries, she noticed the employee appeared in pain and would often see her grimace in pain while working.  She testified that prior to her work injuries, the employee was a hard worker.  She testified that the employee often had to take longer breaks than allowed due to her back pain, and that often times the employee needed help standing up after a break.  She testified that she was also fired in January, 2007 for taking excessive and long breaks.  

Ron Johnson, the employee’s spouse of three years, testified at the June 25, 2008 hearing.  He testified that prior to the employee’s work injuries, she did not have any previous physical problems, and was very active, enjoying working out, swimming, dancing, and playing with her children.  He testified that after her work injuries, she is unable to perform most of the household chores, which have been relegated to him.  He acknowledge that the employee is slowly getting better with home exercises and the tens unit.  

Tracey Wagoner, a personnel manager for the employer since 2002, testified at the June 25, hearing.  She testified regarding the employer’s policies and procedures for disciplinary actions called “coachings,” and that the procedures were standard nationwide.  She testified that the employee was fired for numerous infractions, unassociated with her work injuries, in January, 2007.  She testified that Ms. Castillo was terminated for similar infractions.  Ms. Wagoner testified that she ran into the employee approximately one month later at a grocery store, and the employee advised her that she was glad that she was terminated as she could now go to school.  

The employee argues that her present back condition is related to her industrial injuries in September of 2005 and May of 2006.  She asserts that she was terminated on January 11, 2007 because she could not physically perform the duties required of her job, and according, should be awarded temporary disability benefits from that time forward.  She asserts that she is not yet medically stable, as she continues to improve with home exercises and the tens unit.   The employee asserts that there is objective proof of her back problems with the MRI’s that show tears and bulges in her lumbar discs. 
The employer argues that the employee’s sprains/strains in September 2005 and May of 2006 were, at most, temporary aggravations of a long pre-existing lumbar condition, which have long since resolved.  The employer asserts that the employee’s industrial injuries are no longer the substantial factor in her need for treatment and/or timeloss and any ongoing disability.   The employer asks that we find and conclude that the employee’s lumbar condition is no longer related to her industrial sprains/strains, and deny and dismiss her claims for continuing benefits.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW
"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”  AS 23.30.120(a)(1).  The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  Furthermore, in claims based on highly technical medical considerations, medical evidence is needed to make the work connection.  Id., 316.  The presumption can also attach with a work-related aggravation / acceleration context without a specific event.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  

Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  An employee must establish a "preliminary link" between the claimed conditions and his work.  For the purpose of determining whether the preliminary link between work and the claimed conditions has been attached, we do not assess the credibility of witnesses.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989);  Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  The claimed condition is then compensable if the work is a
 substantial factor in bringing it about.  Burgess, 317.  The work is a substantial factor if:  (1)  the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the condition and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).

The employer must then rebut the presumption by producing substantial evidence the conditions are not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The Grainger court also explained that there are two possible ways to overcome the presumption:  (1)  produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).

If the presumption is rebutted, the employee must then prove, by a preponderance of the evidence, his work was a substantial factor which brings about the condition or aggravates a preexisting ailment.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 

Applying the presumption analysis described above to the evidence in this claim, we find as follows:  We first consider whether the presumption attaches.  We find, based on the testimony of Dr. Grobner that the employee’s 2005 and 2006  work injuries possibly aggravated her preexisting condition, necessitating her need for treatment, that the employee has attached the presumption that her claimed condition is compensable.  

We next determine whether the presumption is rebutted.  We find, based on the reports and opinions of Drs. Yodlowski and Klimow, that the employee only suffered temporary aggravations of a preexisting condition in 2005 and 2006.  We do so without weighing credibility, and accordingly find that the employer has rebutted the presumption that the employee’s current low back condition is related to work injuries in 2005 and 2006.  Specifically, the employer’s physician, Dr. Yodlowski, and the employee’s primary attending physician, Dr. Klimow, all related her low back condition and need for treatment to her preexisting degenerative condition, dating to at least 2001.  
Because the employer has rebutted the presumption, we review the record as whole to determine whether the employee has proved his claim, by a preponderance of the evidence, that the 2005 and 2006 work injuries were a cause of her alleged current disability and need treatment.  We find she has not. 

We give the most weight to the opinion of the employee’s treating physician, Dr. Klimow that the employee’s pre-existing degenerative disc disease is the true underlying cause of the employee’s current need for treatment.  This opinion is soundly joined by the opinion of Dr. Yodlowski, the employer’s physician.  We give less weight to the opinions and testimony of Dr. Grobner, who we found to be inconclusive, and based on “possibilities” that the employee’s low back condition is related to her work strains.  We recognize that in DeYoung v. NANA/Marriott, 1 P3d 90 (Alaska 2000), our Supreme Court held that an aggravation of symptoms can be a compensable injury.  However in the present case, we find that any aggravation of the employee’s symptoms was temporary and transient.  The employee initially missed little time from work associated with her injuries.  

Based on a preponderance of the medical evidence, in particular the substantiated objective record, we conclude that the employee suffered temporary aggravations of a long pre-existing condition in 2005 and 2006.  Accordingly, we conclude that any aggravation to her low back knee condition would have resolved shortly after each minor sprain/strain.  We conclude the employer is no longer liable for the any medical care or time loss benefits associated with the employee’s low back condition.  As the employee has not prevailed on her claim, her associated claim for attorney’s fees and costs are also denied.  

ORDER
The employee, at most, suffered a temporary aggravation of a long standing preexisting low back condition.  Her claim for continuing benefits associated with the 2005 and 2006 aggravations is denied and dismissed.  
Dated at Anchorage, Alaska on December 31, 2008.






ALASKA WORKERS' COMPENSATION BOARD






Darryl Jacquot, Designated Chairman






Howard (Tony) Hanson, Member






David Kester, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.  
RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of EVELYN Q. RIVERA employee / applicant; v. WAL MART STORES INC., employer; AMERICAN HOME ASSURANCE CO., insurer / defendants; Case Nos. 200514544, 200609056; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on December 31, 2008.






Jessica Sparks, Clerk
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� This is the date listed as the injury date for Workers’ Compensation purposes.  The medical record indicates the employee sought treatment on May 22, 2006.  


� Effective November 7, 2005, the work injury must be the substantial factor in bringing about the disability.  The employee’s 2005 date of injury pre-dates this statutory change, the 2006 injury does not.  
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