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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512                                                                              Juneau, Alaska 99811-5512

	ALICE E. WALTERS, 

                                                   Employee,    

                                                           Respondent,

v.

STATE OF ALASKA, 

DEPARTMENT OF HEALTH & SOCIAL

SERVICES (self insured),

                                                   Employer,

                                                           Petitioner.

	)

)

)

)

)

)

)

)

)

)

)

)

)
)
	        FINAL

        DECISION AND ORDER

        AWCB Case No.  200316669
        AWCB Decision No. 08-0262
        Filed with AWCB Juneau, Alaska

        December 31, 2008


On November 18, 2008, in Juneau, Alaska, the Alaska Workers’ Compensation board (“board”) heard the employer’s petition to compel release of proceeds from a third party settlement.  The employee did not appear.  Assistant Attorney General Christopher Beltzer of Anchorage represented the employer.  We proceeded as a panel of two under AS 23.30.005(f).  Due to the service and filing of a document less than twenty days prior to the hearing, the board held the record open to receive objections, if any, from the employee.  No objections were received, and we closed the record when we next met on December 9, 2008.

ISSUES
1).   Under 8 AAC 45.070(f), should the board proceed on the petition in the absence of the employee?

2). 
Should the board order the release proceeds of from a third party settlement to the employer under AS 23.30.015?

SUMMARY OF THE EVIDENCE
The employee, a registered nurse, worked as a Health Program Manager for the employer.  She was injured on September 21, 2003 at a hotel in Los Angeles, California.  At the time, the employee was attending a work-related conference.  The employee’s arm was caught in an elevator door, and in extracting her arm, the employee fell to the floor.  A fracture of the right proximal humerus was diagnosed, and treatment with passive range of motion exercises was begun.  On October 21, 2003, the employee reported stepping in a hole in her yard, and falling on the right shoulder again.  By December 2, 2003, MRI and x-ray studies resulted in a diagnosis of fracture of the greater tuberosity and surgical neck of the humerus of the right arm.  On December 11, 2003, the employee reported a slip on an icy parking lot, the employee catching her fall with her still-healing right arm in a sling, with “great pain following.”  The employee was diagnosed with delayed union of the non-displaced fractures; after a course of cortisone shots the employee ultimately underwent shoulder surgery in October 2005.

The employee underwent an employer-sponsored medical examination (“EME”) by
Lance Brigham, MD on April 27, 2004, and Dr. Brigham concluded that the employee was not medically stable or ratable at that time, concluding the injuries resulting from both the September 21, 2003 and December 19, 2003 events to be work-related.
  Dr. Brigham evaluated the employee again on August 1, 2006, after the October 2005 surgery.  Although Dr. Brigham noted the employee continued at that time to experience pain with overhead activity of the right arm, he noted that post-surgical physical therapy had been interrupted due to the employee’s dealing with a deceased parent’s estate, and that re-starting physical therapy of the right shoulder was planned.
  Dr. Brigham opined that the employee had reached maximum medical improvement as of August 1, 2006 and rated a 5% permanent partial impairment (“PPI”) of the whole person.
  Dr. Brigham expressed no opinion on need for future treatment.  We have no records on file of any further medical treatment of the right shoulder condition after Dr. Brigham’s August 1, 2006 EME report.

The employer has never questioned the compensability of the original September 2003 injury, nor of the subsequent aggravation on December 11, 2003, when the employee slipped on ice.
  The most current compensation report states the employee has received $20,092.47 in temporary total disability (“TTD”), temporary partial disability (“TPD”), and permanent partial impairment (“PPI”), including $8,850 based on the 5% PPI rating.
  According to an affidavit filed by the employer, the employer has paid approximately $29,466.43 in medical and other non-cash benefits.
 

The employee has filed no claim before the board.  Attorney Alan Shaffer of Encino, California, represented the employee in a civil claim, apparently relating to her fall at the Los Angeles hotel.
  Mr. Shaffer affied that this case settled for $22,500, and that “[p]er my agreement with Ms. Walters and the employer, costs and attorneys fees were subtracted from the settlement amount resulting in a remaining balance of $12,804.45.”
 

The employer filed a draft Compromise and Release (“C&R”) Agreement that would release the employer from future liability for medical, re-employment and other benefits, which is recited by one of the employer’s paralegals as having been drafted “[a]fter the parties agreed to settlement terms.”
  No written agreement signed by the employee has been filed with the board, and, other than noting the case number and defendants in the California action, we disregarded the draft C&R as part of the parties’ unsuccessful negotiations.

The employer filed a petition seeking a board order compelling Mr. Shaffer to release the funds remaining in his client trust fund in California, stating in its petition that it has a “right to recovery under AS 23.30.015 in the amount of $13,000.33.”
  In the memorandum supporting this petition, the employer represented that, “pending Board approval of the Compromise and Release (which has not been executed), Ms. Walters was to receive $6,500.17 and the state was to receive $6,500.16.”
  In support of its petition, the employer through an affidavit of one of its paralegals avers that the employee has ceased to communicate with the employer about both the California civil proceeding and the Alaska workers’ compensation proceeding.

On July 9, 2008, the employer filed an Affidavit of Readiness for Hearing (“ARH”) on its July 27, 2007 petition.
  A pre-hearing conference was scheduled for August 11, 2008,
 and our record reflects that the employee and a representative of the employer both attended this pre-hearing conference.
  At the pre-hearing conference, the employee asserted that she feels she should receive the entirety of the balance of the third party settlement proceeds, which include compensation for her pain and suffering.  The employee also stated that she believed there are outstanding, unpaid medical bills, some of which she has been paying out of her own pocket.  The employee was quoted as saying she “has been working with Harbor Adjustments to resolve the outstanding medical bills.”  The employee requested another pre-hearing conference to permit her to assemble her outstanding unpaid medical bills.

The employer’s counsel asserted at the pre-hearing conference that a settlement was reached but that he “was under the impression the EE did not want to settle.”  There is no recitation in the PHC Summary that the employee admitted approving a settlement of either the California civil case, or the Alaska workers’ compensation proceeding.  A hearing date on the petition was set for November 18, 2008 as “the first date that the claimant [sic]
 would be available for a hearing,” to which the parties stipulated.
  A notice of the November 18, 2008 hearing was issued,
 although our file does not reflect that the notice was served by certified mail.  

At the November 18, 2008 hearing, the employee did not appear.  We surveyed the record, made a preliminary decision that sufficient notice of the hearing had been given, and proceeded with the hearing.  The employer argued that under AS 23.30.015, in the absence of any alternative agreement waiving any portion of its lien, the employer was entitled to the entirety of the balance of the third party settlement funds held on account by Mr. Shaffer.  The employer asserted that a three-way agreement had been reached between Mr. Shaffer, the employee and the employer to split the $22,500 settlement funds, with the employee and employer splitting $12,804.45, and attorney Shaffer taking $9,695.55, or approximately 43% of the third party action settlement.
  In absence of bringing this three-way agreement into fruition, the employer argued entitlement to the entire remaining balance of the third party settlement funds now held by attorney Shaffer.
 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. PROCEEDING IN THE EMPLOYEE’S ABSENCE

8 AAC 45.070 provides guidance to the board on how to conduct its hearings, including how to proceed in the absence of a party:

(f)  If the Board finds that a party was served with notice of hearing and is not present at the hearing, the board will, in its discretion, and in the following order of priority,

(1) Proceed with the hearing in the party’s absence and, after taking evidence decide the issues in the application or petition;

(2) Dismiss the case without prejudice;  or

(3) Adjourn, postpone, or continue the hearing.

The employee did not appear at the hearing, but the employer appeared.  To properly determine how to proceed in a party’s absence, the Board is required to make findings as to whether the absent party was timely and properly served with notice of the hearing.  

II. SERVICE OF THE EMPLOYEE

8 AAC 45.070(a) provides, in pertinent part, as follows:

Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e).  A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter. 

8 AAC 45.060(e) requires service of notice of a scheduled hearing at least 10 days in advance of the hearing, without specification of the method of service.  AS 23.30.110(c) also requires the board to give parties at least ten days’ notice of hearing, either personally or by certified mail.  “Service by mail is complete at the time of deposit in the mail if mailed with sufficient postage and properly addressed to the party at the party’s last known address.”  8 AAC 45.060(b).

The PHC summary recites that each party attended the pre-hearing conference, the hearing date was selected to be convenient with the employee’s schedule, and the parties stipulated to the hearing date.  The board further finds that the hearing notice was timely sent, although we do not have record evidence that it was sent by certified mail, to the employer on August 11, 2008.  We do not have evidence that either the PHC summary or the hearing notice was returned to the board undelivered.  The board finds that the employee had actual and ample notice of the hearing scheduled for November 18, 2008, through the actual notice given to the employee at the pre-hearing conference, with timely service of the PHC summary and the board’s standard written hearing notice.  Since the employer appeared and was ready to proceed, the board panel elected to proceed in the employee’s absence, under 8 AAC 45.070(f)(1).

III.  ORDER FOR RELEASE OF THIRD PARTY SETTLEMENT FUNDS

AS 23.30.015 states, in pertinent part:

(a) If on account of disability . . . for which compensation is payable under this chapter the person entitled to the compensation believes that a third person other than the employer or a fellow employee is liable for damages, the person need not elect whether to receive compensation or to recover damages from the third person.

(b) Acceptance of compensation under an award in a compensation order filed by the board operates as an assignment to the employer of all rights of the person entitled to compensation . . . to recover damages from the third person unless the person or representative entitled to compensation commences an action against the third person within one year after an award.

* * *

(d) An employer under an assignment may either institute proceedings for the recovery of damages or may compromise with a third person, either without or after instituting an action.

(e) An amount recovered by the employer under an assignment, whether by action or compromise, shall be distributed as follows:
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(1) the employer shall retain an amount equal to

(A) the expenses incurred by the employer with respect to the action or compromise, including a reasonable attorney fee determined by the board;

(B) the cost of all benefits actually furnished by the employer under this chapter;

(C) all amounts paid as compensation and second-injury fund payments, and if the employer is self-insured or uninsured, all service fees paid under AS 23.05.067;

(D)
the present value of all amounts payable later as compensation, computed from a schedule prepared by the board, and the present value of the cost of all benefits to be furnished later under AS 23.30.095 as estimated by the board; the amounts so computed and estimated shall be retained by the employer as a trust fund to pay compensation and the cost of benefits as they become due and to pay any finally remaining excess sum to the person entitled to compensation or to the representative; and
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(2)
the employer shall pay any excess to the person entitled to compensation or to the representative of that person.

(f) Even if an employee, the employee's representative, or the employer brings an action or settles a claim against the third person, the employer shall pay the benefits and compensation required by this chapter.

(g) If the employee or the employee's representative recovers damages from the third person, the employee or representative shall promptly pay to the employer the total amounts paid by the employer under (e)(1)(A) - (C) of this section insofar as the recovery is sufficient after deducting all litigation costs and expenses. Any excess recovery by the employee or representative shall be credited against any amount payable by the employer thereafter. If the employer is allocated a percentage of fault under AS 09.17.080, the amount due the employer under this subsection shall be reduced by an amount equal to the employer's equitable share of damages assessed under AS 09.17.080(c).

(h) If compromise with a third person is made by the person entitled to compensation or the representative of that person of an amount less than the compensation to which the person or representative would be entitled, the employer is liable for compensation stated in (f) of this section only if the compromise is made with the employer's written approval.

The employer in essence seeks a board order to compel distribution of proceeds from a third party settlement, obtained in another state’s court, by an out-of-state attorney.  We must first determine whether we have jurisdiction to order Mr. Shaffer to release the settlement proceeds.  Our Central Panel stated pointedly in another context:

As an administrative law tribunal, the Board is a “court of limited jurisdiction.”  Our jurisdiction has three aspects: (1) personal jurisdiction, referring to our authority over the parties and intervenors involved in the proceedings; (2) subject matter jurisdiction, referring to our power to hear and determine the causes of a general class of cases to which a particular case belongs; and (3) our scope of authority under statute.
  Jurisdiction is essential for Board decisions to be valid.
  If the Board lacks the statutory power to consider a matter, then we are without subject matter jurisdiction and without jurisdiction; our acts are void and open to collateral attack.

Our jurisdiction extends to compensation for an injury to an Alaska resident, employed by an employer domiciled within Alaska, if the injury was work-related although it may have occurred outside the territorial limits of Alaska.
  We clearly have jurisdiction of the employee and the employer, but do we have jurisdiction over Mr. Shaffer?

The board finds that attorney Mr.Shaffer of California has represented the employee to pursue a cause or causes of  action against parties in California, knowing her to have been an employee of an Alaska employer at the time of injury, and that such cause action or causes of action involve facts related to the reported injury of the employee while working.
  The board further finds that there has been a third party settlement,
 although the precise written terms of the third party settlement are not of record before the board.  The board finds that the employee has not appeared to dispute that a settlement in the third party action was authorized by her, was reached, and was in the total amount of $22,500.  Although the precise terms of the representation agreement engaging Mr. Shaffer is not of record before us, and it is unclear on this record whether Mr. Shaffer represented just the employee, or both the employee and the employer jointly.  The employee has not appeared to dispute Mr. Shaffer’s entitlement under his representation agreement to the sums that he has averred have been subtracted from his client trust fund, leaving a current balance (as of November 4, 2008) of $12,804.45.

We conclude that an employer’s lien against a third party settlement such as the one involved here is not new, but instead is the rule rather than the exception in the country.  For example, the federal Longshoreman and Harborworker Act contains an employer’s lien provision, first adopted in 1927.
  Alaska’s employer’s lien provision at AS 23.30.015 was modeled after this federal statute.
 In 1999 our Supreme Court clearly ruled that an employer states a colorable claim for relief for reimbursement from a third party settlement, erasing any doubt that the term “recovery” under AS 23.30.015(g) includes settlements as well as awards after a trial.
  California has a similar employer’s lien scheme.
 Professor Larson’s treatise on workers’ compensation law notes that:

Under most subrogation statutes the payor of compensation gets reimbursement for the amount of its expenditure as a first claim upon the proceeds of the third-party recovery, and the employee gets the excess.
  

The Alaska Supreme Court and the board have explained the purpose of the employer’s lien provision is “to avoid providing a double recovery for an injury [and to] protect[] the employer by shifting liability to the third-party tortfeasors.”

Thus we find that Mr. Shaffer, by undertaking to represent the employee involved in a personal injury action relating to a work-related injury, while employed by an Alaska employer, has subjected himself to the personal jurisdiction of the Alaska Workers’ Compensation Board, as an agent and representative of the employee, for purposes of enforcement of our employer’s lien statute.  We find that neither Mr. Shaffer nor any party has directed us to any contrary California law or rule that otherwise prohibits or impedes the board’s action to direct distribution of the remaining settlement proceeds.

Under these facts, we find that we have authority under AS 23.30.015(f) to direct the employee and Mr. Shaffer, as the employee’s agent and representative, to distribute the settlement proceeds, to the extent consistent with California law and rules of procedure.  

We find that neither Mr. Shaffer nor the employee have disputed the employer’s entitlement to the balance of the settlement proceeds, and that the employer’s payment of compensation (both in cash benefits and in medical benefits) exceeds the balance remaining from the settlement after payment of attorneys fees and costs incurred in pursuing the third party action.  The employer has argued it is entitled to the entire balance of the settlement.

However, the employer has not addressed the mandate under Cooper v. Argonaut Ins. Co.
 that an employer’s lien against a third party recovery must be reduced pro rata for the employer’s share in the expenses of pursuing the third party litigation (i.e., attorney fees and costs).
  Under Cooper, “[t]he proration must be according to the ratio of the total compensation payments to the total recovery.”
  The Alaska Supreme Court has ruled that the employer’s projected payment of future benefits should be included in calculation of the employer’s pro rata portion of attorney fees. 
  On the present record, we find that it would be speculative to project any future benefits for this employee, who has returned to work albeit with a 5% impairment of her shoulder; no party has provided us with any estimate of projected future benefits the employee will or may require.  Accordingly, unless through petition for reconsideration or modification a party presents additional evidence to support a projection of future benefits, we calculate the employer’s portion of attorneys fees here solely based on past benefits paid.  We calculate the Cooper proration as follows:

(total compensation expenses) / (total settlement) = ($49,558.90) / ($22,500) = 2.2

Because this ratio exceeds 1.0, we find and conclude that the employer is responsible for 100% of the attorney fees and costs incurred in the third party action.  We deduct the entire amount of the third party attorney fees and costs from the employer’s lien amount.  This yields the following net employer’s lien, after subtraction of the employer’s contribution toward attorney fees and litigation expenses under Cooper:

($49,558.90) – ($9,695.55) = $39,863.35

Because the employer’s net lien on the third party settlement exceeds the remaining balance of the settlement proceeds, we shall order the employee to direct Mr. Shaffer, and we shall order Mr. Shaffer independently, to pay over the entire remaining balance of the settlement proceeds (after deduction of agreed-upon attorney fees and costs) to the employer.  To the extent that Mr. Shaffer is of the opinion that a contrary California law or rule of procedure militates against release of the balance of his trust account as we direct, we invite Mr. Shaffer to appear specially here, in writing or at an oral, telephonic hearing to advise the board of any contrary authority and any other proposed resolution of the matter.

The employee who has experienced pain and suffering as a result of negligence may feel it unfair that the remaining balance of a settlement, after deduction of litigation expenses,  should go to the employer.   However, this allocation has been made by the Alaska Legislature,
  as well as many other legislatures of the country.   This allocation is part of a workers’ compensation system intended to provide benefits to an injured worker in a timely and dignified manner that, while it may
not fully replace the employee’s lost income from injury, but do provide sufficient benefits for the employee’s medical care and subsistence while recovering from injury. From the record in this case, we find the employee appears to have gained the benefit of this social contract through the medical benefits and time-loss benefits provided to date.

ORDER


1.  The employee shall direct attorney Shaffer to release the balance of the settlement funds in his trust account to the employer within seven (7) days of service of this decision and order;


2.  As consistent with California law, even if not directed by the employee, the board hereby orders attorney Shaffer to release the balance of the settlement funds in his trust account, after subtraction of attorney fees and costs under his representation agreement, to the employer within seven (7) days of the service of this decision and order.  The board shall serve a copy of this decision and order on Mr. Shaffer.

Dated at Juneau, Alaska this  31st  day of December, 2008.

                       ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Robert B. Briggs, Designated Chairman



















____________________________                                






Michael Notar, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in
 interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any



proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

   MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of ALICE E. WALTERS, employee / respondent; v. STATE OF ALASKA, DEPARTMENT OF HEALTH & SOCIAL SERVICES (self-insured) employer; petitioner; Case No. 200316669; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska this 31st day of December 2008.

                             

   _________________________________

      






                 John Childers, Clerk
�








� 9/29/03 Report of Occupational Injury or Illness (“ROI”)(filed 10/9/03); 12/1/03 R. Gieringer, MD, Chart Note; 12/1/03 J.K. Holayter, MD, Report of X-Ray of Right Shoulder; 12/2/03 B.K. Cruz, MD, Report of MRI of Right Shoulder; 12/2/03 R. Gieringer, MD, Chart note; 1/4/03 [sic: 2004] T. Schwarting, MD, Medical Report; 4/27/04 L.N. Brigham, MD,  Letter report to Harbor Adjusters; 5/3/04 T. Schwarting, MD, Chart note (releasing employee to work 4 hrs per day for two weeks, then full time thereafter); 6/29/04 L.N. Brigham, MD, Letter report to Harbor Adjusters (commenting on May 2004 imaging films); 8/1/06 L.N. Brigham, MD,  Letter report to Harbor Adjusters (describing 10/28/05 right shoulder arthroscopy, subacromial decompression, manipulation, and partial acromioplasty; opining 5% PPI),  each filed with 7/27/07 Medical Summary (filed 7/30/07); 12/19/03 M.A. Johnson, State of Alaska, DHSS, Supervisor’s Accident Investigation Rep.; 12/19/03 ROI, each filed 12/22/03 in board file no. 200322046.





� 4/27/04 L.N. Brigham, MD,  Letter report to Harbor Adjusters, at page 8, filed with 7/27/07 Medical Summary (filed 7/30/07).





� 8/1/06 L.N. Brigham, MD,  Letter report to Harbor Adjusters, at pages 4 and 8, filed with 7/27/07 Medical Summary (filed 7/30/07).





� Id. at pages 8-9.





� We do have two chart notes by Dr. Schwarting for evaluation of the employee’s right knee on November 7, 2007 and May 19, 2008, but on the record before us we cannot say that the right knee condition is related to the September 2003 event.  11/7/07 T. Schwarting, MD, Chart Note, filed with 1/3/08 Medical Summary (filed 1/7/08); 5/19/08 T. Schwarting, MD, Chart Note, filed with 8/19/08 Medical Summary (filed 8/22/08).  These medical records may have been mis-filed and may relate to Report of Injury No. 200709361, related to a different injury sustained while the employee was working with a subsequent employer, although we make no specific findings in this regard.  See 3/21/07 ROI filed in board file no. 200709361.





� E.g., 8/1/06 L.N. Brigham, Letter report to Harbor Adjusters, at pages 5-6 (opining work-relatedness of original 9/21/03 injury, and 12/11/03 aggravation).  We did note that the employee reported shortness of breath, nausea and other symptoms during what was described as an “intense interrogation by HR management” on 12/9/04, see ROI dated 12/9/04, filed 12/11/04 in board case file no. 200421358, but to the extent this implied a questioning of the compensability of the employee’s right shoulder and arm injuries, we found no evidence in the file of any formal controversion by anyone with authority to do so, or evidence of controversion-in-fact through the refusal to pay benefits for treatment related to the right shoulder condition.





� Id. at pages 8-9.  See 8/10/06 J. Grasso, Compensation Report (filed 8/14/06).  This report recited payment of TPD from 10/12/03 to 10/18/03, from 11/16/03 to 12/11/03, from 5/12/04 to 10/12/04, and payment of TTD from 10/13/04 to 10/25/04, and 10/28/05 to 12/12/05.  In a separate compensation report filed in case no. 200322046, it is recited that the employee was paid $17,675.43 in TTD from 12/12/03 to 5/11/04, relating to that separate ROI.  J. Grasso, Compensation Report (filed 8/4/04 in case no. 200322046).  





� 7/27/07 Affidavit of Roberta Highstone, at page 1, para. 5, lines 25-26 (averring the employer’s “lien for purposes of AS 23.30.015 is $49,558.90.”), attached to [State’s] Memoranda [sic] in Support of Petition Regarding Settlement Funds (filed 7/30/07).  $49,558.90 - $20,092.47 (the amount of cash benefits paid, see Note 3 above) = $29,466.43.  See also 12/14/06 Letter, J. Cooper, AAG, to A. Shaffer (reciting $20,394.47 in indemnity benefits paid, and $29,164.43 in medical benefits paid, “for a total of [$]49,558.90.”).





� 11/4/08 Affidavit of Alan Shaffer, at pages 1-2, paras. 1, 2 and 6 (filed 11/10/08).�Mr. Shaffer’s affidavit recites that the California matter was “relating to the AWCB case number described above,” although he does not identify the case name or number in which he represented the employee.  Id.  In a draft Compromise and Release (“C&R”) Agreement, it is recited that the employee filed a third party claim against the “Radisson Hotel LAX and Otis Elevator, Civil Case No. YC051734.”  Attachment A, at page 5 (internal page 4 of the draft C&R) attached to 7/27/07 [State’s] Memoranda [sic] in Support of Petition Regarding Settlement Funds (filed 7/30/07).





� Shaffer Affidavit, id. at page 1, para. 4.





� 7/27/07 Affidavit of Tina C. Paige, at page 1, para. 4 (filed 7/30/08) and Attachment A, at pages 4-5 (internal pages 3-4 [waiving re-employment benefits]; at pages 6-8 (internal pages 5-7) [waiving future TTD, TPD, PPI, PTD, medical benefits, penalties, interest, costs, and re-employment benefits)].





� Rule 408, Alaska R. Evid. 





�7/27/07 [State’s] Petition (filed 7/30/07), at page 2, Block 35.





� 7/27/07  [State’s] Memoranda [sic] in Support of Petition Regarding Settlement Funds, at page 2 (filed 7/30/07).





� 7/27/07 Affidavit of Tina C. Paige, at pages 1-3, paras. 2-12, filed attached to id.





� 7/9/08 ARH (filed 7/11/08).





� 7/28/08 L. Gillespie, WCO, Notice of Pre-Hearing Conference.





� 8/11/08 Pre-Hearing Conference (“PHC”) Summary, at pages 1-2 (describing statements by the employee and AAG Beltzer).





� The employee has not filed a claim, and, at this point, is not a “claimant” before the board.





� Id.  at pages 1-2.  As noted elsewhere, the employee has filed no claim in this proceeding.





� 8/11/08 Hearing Notice (setting 11/18/08 hearing).





� 11/7/08 Employer’s Hearing Brief, at page 2, n. 1 (noting the balance of third party settlement funds, after subtraction of attorney fees and costs, is now $12,804.45, meaning attorney Shaffer’s fees and costs have totaled $9,695.55).  See also 11/4/08 Affidavit of A. Shaffer, at page 1, para. 4, attached to 11/7/08 Employer’s Hearing Brief.





� Employer’s Hearing Br. at page 2.


� Hardies v. Alcan Electric & Eng’rg, Inc., AWCB Dec. No. 05-0150, at 4�(June 1, 2005), as modified, AWCB Dec. No. 05-0151 (June 3, 2005).





� 2 Am. Jur. 2d, Administrative Law § 281.





� Id.





� Id.





� AS 23.30.011.





� 11/4/08 Affidavit of Alan Shaffer, at page 1, paras. 1-2.





� 11/4/08 Affidavit of Alan Shaffer, at page 1, para. 3.





� 33 U.S.C. § 933.





� E.g., Larson v. Litwin et al., AWCB Dec. No. 87-0036, at pages 6-7 (Feb. 2, 1987)(tracing legislative history and interpretation of the Alaska and federal employer’s lien provisions).





� Alaska Nat’l Ins. Co. v. Jones, 993 P.2d 424, 427-28 (Alaska 1999)(reversing dismissal and remanding to Superior Court to hear insurer’s claim seeking reimbursement from third party tort settlement, from employee, settlement fund, and attorneys holding settlement fund in trust, to extent of compensation paid by insurer). 





� Cal. Labor Code §§  3852, 3859, 3860 (2007), published at � HYPERLINK "http://www.leginfo.ca.%0bgov/calaw.html" �http://www.leginfo.ca.�gov/calaw.html�.





� 6 A. Larson & L.K. Larson, Larson’s Workers’ Compensation Law, § 117.01[1],�nn. 1-2, at page 117-2 (summarizing employer’s and insurer’s lien statutes) and at § 117.01[1] Digest, at page D117-4 to D117-12 (summarizing cases interpreting subrogation lien statutes in 24 states). 





� E.g., Williams v. Utility Equipment Co., Inc., 837 P.2d 1112, 1117 (Alaska 1992); Ketchum v. Copper Basin Sanitation Service Co., AWCB Dec. 07-0170 (June 25, 2007).


  


� 556 P.2d 525, at 527-28 (Alaska 1976).





� E.g., Torgramson v. Peak Oilfield Service Co., AWCB Dec. No. 99-0231 (Nov. 15, 1999), at page 2.





� Id.





� Stone v. Fluid Air Components, 990 P.2d 621, 624-25 (Alaska 1999).





� For decisions calculating the Cooper attorney fee deduction from the employer’s lien, see, e.g., Jackson v. Tlingit-Haida Central Council, AWCB Dec. No. 95-0082, at page 3 (similar case with employer’s benefit payout exceeding value of third party settlement; employer’s lien reduced by 100% of third party attorney fees and expenses); Hoebermann v. Camco Wireline, Inc., AWCB Dec. No. 95-0182 (July 11, 1995), at page 3 (calculating Cooper deduction from employer’s lien on third party proceeds).





� See, e.g., Alaska Nat’l Ins. Co. v. Jones, 993 P.2d 424, at 427 (Alaska 1999)�(AS 23.30.015(g) “implicitly looks to the settlement as a source for payment [to reimburse an employer or workers’ compensation insurer] by requiring that employees ‘promptly pay’ after settling third party claims.”).
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